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PREFACE 


My aim in this book has been to provide a broad survey of the 
principles and practice of American government. To that end 
an endeavor has been made to explain the origin and purpose of 
the various governmental institutions as* well as to indicate what 
they are, what they are designed to do, and how they do it. Ameri- 
can government in this volume is pictured as a going concern, with 
merits and defects which have been developed by law or usage 
and realities which do not always square with the ideals. On the 
other hand the shortcomings of the American political system are 
certainly not more numerous nor more conspicuous than are those 
of other governments in the present-day world. 

The plan, scope, content, and temper of this book are in large 
measure the outgrowth of my experience as a teacher during the 
past thirty-five years. My students, by the drift of their questions 
and discussions, have moulded my ideas as to what a textbook 
ought to contain. This book is theirs as much as it is mine. That 
fact may help to explain why the same topic is sometimes taken 
up more than once, from different points of approach, in different 
chapters. It is not unconscious repetition but the outcome of a 
desire to stamp on the reader’s mind some things that I have found 
to be all-too-elusive. 

For this fourth edition the text has been entirely rewritten. 
Some new chapters have been added; a considerable amount of 
fresh material has been incorporated; while the emphasis has been 
shifted in keeping with the new political and economic orientation 
of the past few years. The lists of bibliographical references aJj'SS" 
close of each chapter have been rearranged and extended. 

The one thing that has not undergone a change is my conception 
of what a textbook ought to be. It is still my conviction that the 
history, organization, and actual workings of a government are 
so closely interwoven that they should be studied together, not as 
independent and d* sociated matters. I also confess that I have 
consciously tried, although perhaps with indifferent success, to 
make this volume reasonably interesting, as textbooks go. For I 
hjtve learned, during an active lifetime of contact with college 
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undergraduates, that there are many among them who do not 
mistake dullness for erudition or confuse specific gravity with 
educational usefulness. 

The charts which appear in certain chapters of the book have 
been made by my colleague, Professor Philip S. Fogg. Mrs. 
Ethel H. Rogers has greatly assisted me in preparing the man- 
uscript for the press, checking the lists of references, and making 
the indeir. 

William Bennett Munro. 

Pasadena, California, 

Washington's Birthday, 

1936. 
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CHAPTER I. 

THE STUDY OF GOVERNMENT: WHY AND HOW 

This study renders men acute, inquisitive, dexterous, prompt in attack, 
ready in defence, full of resources. — Blackstone. 

What is government and why should anyone study it? It is What is 
not easy to answer the first half of that question — ^to give a defi- 
nition which will include all that comes under the head of gov- 
ernment and exclude everything that does not. Nevertheless a 
definition is an essential starting-point in the scientific discussion 
of any subject, for there is nothing more confusing than the use 
of undefined terms which may mean different things to different 
people. Such terms, for example, as government, politics, admin- 
istration, and democracy are sometimes so loosely used that they 
create no end of confusion. 

' Government is the mechanism through which the public will The agency 
is expressed and made effectivei^ Sometimes the public will is actfo^^^° * 
voiced by the people directly, through the agency of the initiative 
and referendum, but more often it is made manifest by action of 
their elected representatives in parliaments, legislatures, and mu- 
nicipal councils. Constitutions, laws, and ordinances are the 
formal records of the public will as expressed by these legislative 
bodies. Presidents, governors, mayors, and other executive offi- 
cials constitute the channels through which this legislation is put 
into effect, while the courts uphold their hands by providing the 
sanction of enforcement. 

Government, accordingly, embraces three broad functions, its broad 
namely, the making of laws, the administration of laws, and the 
enforcement of laws?^ Laws embody the mind of the people^s 
representatives on matters of public policy, declaring what shall 
be done and what shall not be done. But laws are not self-starting 
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devices; they have no momentum of their own. Hence adminis- 
trators are vested with the function of putting the laws into opera- 
tion. The vast majority of governmental officers are engaged in 
this work. And when anyone shows a reluctance lo obey the laws 
it is the courts that provide the machinery of enforcement. Legis- 
lative, executive, and judicial, therefore, are the three great 
branches of government. The study of government is equally 
concerned with all of them. 

Why study Such a study has several purposes. The first is to secure an 
ject? ~ acquaintance with a highly important field of human activity. 
The study Government has become an all-pervading social enterprise. It 
ment^as^a' reaches into all phases of the citizen^s everyday life. For it is 
^1n?ng°an government that gives him his citizenship, protects him awake or 
acquamtji asleep, guards his health, provides him with education, limits his 
great do- hours of labor, and regulates his conduct in an ever-increasing 
.human^ac- Variety of ways. There was a time, not so long ago, when govern- 
tivity. ment was looked upon as a passive factor in the common life. 

Its functions were deemed to be largely protective. It defended 
its people against foreign enemies and kept peace within the na- 
tion's borders. For the rest it was supposed to laissez-faire, to 
let alone. But that concept of government, which served well 
enough in earlier days, is wholly unsuited to the complexities of 
modern industrial civilization. It has broken down in the face of 
a thousand demands from the people for all sorts of new govern- 
mental service ranging from the guarantee of bank deposits to the 
enforcement of collective bargaining in labor disputes. 

So today one should not think of government as an agency 
whose function is mainly to protect and restrict. The civil em- 
ployees of the nation outnumber the army and navy twice over, 
\ Their work covers a very wide range, but much of it is intended 
to promote and construct, to encourage and stimulate, rather than 
to prevent or prohibit.’^ Thus government has ceased to be a polit- 
ical agency alone and has developed into an economic and social 
force of tremendous power 

Extent of In this sense government has become one of our great American 
tivity. industries. It engages the full time of over three million people. 

One person in every twelve adults is on a government payroll, 
national, state, or local. This huge army of public employees in- 
cludes not only congressmen, judges, governors, mayors, and so 
forth but many thousands of postmen, policemen, and school 
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teachers. Government also absorbs the part-time energies of a 
great many more persons in amon-official capacity, — if one includes 
members of party committees, lobbyists and legislative agents, law- 
yers who appear before the courts, and politicians of every stripe. 

Government is also a great industry in the sense that it spends 
vast amounts of money. The combined expenditures of the Amer- 
ican national, state, and local governments during recent years 
have been at least twelve billion dollars annually. A good deal 
of this has been borrowed money, but 4he proportion which is 
raised by taxation takes a large slice from the net earnings of the 
people. It would be a fair estimate that about fifteen cents, on 
the average, out of every dollar earned by corporations, partner- 
ships, and individuals in the United States goes to pay for what 
we get from the government in nation, state, county, city, town, 
or district. Surely an enterprise which takes so heavy a toll from 
the earnings of the people ought to have careful scrutiny on the 
part of those who contribute the money. Government should be 
studied, therefore, because of its intimate relationship to the 
pocketbook of every citizen. In this connection it is well to bear 
in mind that it is not merely the direct taxpayer who defrays thfe 
cost of government. Everyone is an indirect taxpayer and hence 
contributes to it in the cost of living. 

second reason for the study of government is its value as a 
form of training in the art of observing and evaluating social facts, 
weighing arguments and detecting flaws in them, forming intelli- 
gent opinions on public questions, and doing various other things 
which every citizen in a democracy is supposed to do but very 
often does not.'^ The art of understanding a political problem does 
not come by intuition. It has to be acquired, and the only way of 
acquiring it is by study and practice. The data of political science 
are rarely exact, and hence have to be handled with discrimination. 
For if they are handled loosely they lead to false conclusions. 

Two and two do not always make four in politics. They may 
make 22. It all depends on the way you set the figures up. In 
other words the organization and operations of a government are 
not for the most part conducted on a basis of what is logical or 
rational. Government is an affair of human contrivance. As such 
it must reckon with the limitations of human nature. It rests on 
the caprice, as well as on the consent, of the governed. It is guided 
by human emotion to an even greater extent than by human 
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reason. Hence the factors which influence the operations of a 
government are to a considerable degree uncertain, variable, and 
incapable of precise measurement. 

Now it is well that somewhere in the process of- education there 
should be opportunity for training in the appraisal of these emo- 
tional forces. In mathematics and in the natural sciences we deal 
with quantities and forces which can be accurately computed. 
The student of physics or chemistry learns that a certain cause or 
combination of causes will produce a given result. There are no 
emotional factors to be considered. So with the student of lan- 
guages and literature. He discovers that certain grammatical 
forms must be used to build correct sentences; he deals with rules 
of grammar which are absolute and with principles of composition 
which are generally agreed upon. 

But the study of government is not a matter of learning formulas 
and applying them. One is expected, above all things, to avoid 
formulas. It is a matter of detecting tendencies and sensing the 
interplay of popular inclinations. In the study of government it 
is rarely possible to proceed directly from cause to consequence, 
or to trace a consequence with certainty back to its cause. Re- 
sults are usually brought about by the interaction of several causes 
and it is by no means easy to determine just how much each has 
contributed to the outcome. 

This does not mean, of course, that there are no recognized 
principles or laws in political science as in the iratural sciences. 
There must be laws, or fundamental forces, in politics, foi* laws 
are the most universal of all phenomena. This universe is governed 
by laws, and man is part of the universe. We have biblical assur- 
ance that ‘^the wind bloweth where it listeth,” but the meteorol- 
ogist of today knows that it does nothing of the kind. It blows 
from a high-pressure to a low-pressure atmospheric area, always 
and everywhere — ^thus obeying a fundamental law. Once upon a 
time it was the universal belief that epidemics of disease were 
scourges sent by the gods. Everyone who has read Homer^s Iliad, 
for example, will recall how the sun-god in anger raised his terrible 
bow, and with every twang of the bowstring sent brave men to 
their death by pestilence while their comrades offered prayers and 
sacrifices to propitiate the enraged deity. Today we do not offer 
sacrifices to the sun-god, but send health experts to find the major 
routes of infection. 
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Every student of history has noted the regularity with which 
radicalism and reaction in government have followed on each 
other’s heels throughout the ages. 

^^This is the moral of all human tales: 

’Tis but the same rehearsal of the past, 

First Freedom, and then Glory — when that fails, 

Wealth, vice, corruption — barbarism at last! 

And History, with all her volumes vast, 

Hath but one page.” 

• 

The relapse from Freedom and Glory does not always descend to 
Vice and Barbarism, as Lord Byron suggests, but the fairly regular 
alternation of prosperity and depression, conservatism and liberal- 
ism, high political ideals and low, democracy and dictatorship, 
militarism and pacifism — this alternation is one of history’s out- 
standing phenomena. And it can hardly be the outcome of chance, 
or even of human perversity. May it not be that many of our 
political vicissitudes are merely the workings-out of forces which 
mankind does not yet sense or understand? Is it possible that we 
are still being guided, in the realm of government, too largely by 
formulas and superstitions which have no rational basisf 

It may be so, although the principles which government obeys 
(if there are such) can never be so definite as are those of physics 
or chemistry because of the emotional factors which are so largely 
involved. Yet one should not lay too much stress upon the ec- 
centricities of political action due to the human equation, for 
human nature is after all a reasonably stabilized affair. We recog- 
nize this in the saying that it is the same the world over. Men 
and women, in the mass, respond to the same stimulus in much 
the same way everywhere. The political action and attitude of a 
single voter cannot easily be forecast, but the action and attitude 
of a million voters are not beyond reasonable accuracy of prediction 
when all the discoverable forces are assembled and impartially 
weighed, 

'The study of government can be pursued in a scientific way 
even though its principles are not always of universal application 
and sometimes fail to hold good.""^ The weather displays strange 
vagaries at times and fails to perform as predicted, yet we have a 
science of meteorology. The eccentricities of public opinion are 
no more striking than are those of the lower atmosphere. The 
a-verage citizen is too much given to the habit of regarding his 
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government as something that functions according to neither 
rhyme nor reason, a huge network of laws and regulations, per- 
sonalities and activities, which possesses very little coherence and 
is guided by the opportunism of partisan advantage. He is in- 
clined to look upon politics as neither a science nor an art but 
merely as a game, played mostly in evasion of what are supposed 
to be the rules. That point of view is unjust to an enterprise 
which, when one considers the magnitude of its tasks, has main- 
tained a high level of efficiency. 

There are certain principles of government upon which vir- 
tually all students of the subject are agreed,— enough, perhaps, 
to form the nucleus of a science. Hardly anyone, for example, 
now disputes the proposition that if you desire expert skill in any 
administrative office you should make the office appointive, not 
elective. Likewise there is general agreement on the principle 
that administrative responsibility should be centralized, not dif- 
fused. Every government should plan its financial operations for 
each year and embody them in a budget. Judges should have 
reasonable security of tenure. Taxes should not be levied on 
anyone without a prior assessment. Many other examples could 
be given. The science of government develops certain princi- 
ples and the art of government consists in successfully applying 
them. 

Of course the greatest obstacle to the study of government in a 
scientific spirit is the extreme difficulty of maintaining an impartial 
attitude'.' This results from the content of the subject, from the 
nature of the questions which arise, and from the ease with which 
the same data can be differently interpreted. Political issues come 
very close to human emotions and inherited prejudices. There are 
few individuals who can calmly, dispassionately, and in a com- 
pletely neutral spirit undertake an analysis of public ownership, 
unemployment insurance, old age pensions, collective bargaining, 
monetary inflation, mortgage relief, Philippine independence, 
birth control, cdmpulsory arbitration, or naval disarmament. 
Opinions on such matters are not reached with the intellectual 
neutrality which a natural scientist displays towards his problems. 
There is nothing in the human emotions which impels a chemist 
to favor alkalis as against acids. He bears no inherited prejudice 
against the proposition that nature abhors a vacuum. He merely 
sets it down as one of the things that has to be. 
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But every student of American government has been born and 
brought up in a sectional, social, economic, religious, and political 
environment, the influences of which cling to him through life. 
His observations and judgments will be affected by this fact, no 
matter how honestly he may strive to submerge his inherent sym- 
pathies and aversions. Hence it is virtually impossible for any 
citizen to give a thoroughly unbiased portrayal of the structure 
and workings of his own government. The best book evei; written 
on the government of the United States is the work of an English- 
man; the best book ever written on the government of England 
is the work of an American.^ This is significant but not surprising. 
It points to the advantages of emotional detachment on the part 
of those who are on the outside. 

Nor is this difficulty merely one of overcoming partialities that 
have been inherited. Every citizen lives his whole life in an at- 
mosphere that is surcharged with partisanship. He is deluged 
with propaganda, adroitly garbed as sound information. He is in 
daily contact with people who look through colored glasses (rose 
or blue) upon every act of the public authorities. His^ eyes are 
requisitioned daily by the newspapers and his ears by the radio. 
He is importuned for support by politicians who believe that the 
science of government originated at the last presidential election 
and that the art of government is an ironclad monopoly in the 
hands of one political party. All this befogs the atmosphere of 
scientific inquiry. It is rather humiliating for any citizen to profess 
an uncertain opinion on a political issue when everybody else 
seems to have reached a confident one. 

It is perhaps worth remarking that the average citizen assumes 
no such cocksureness of opinion in fields of knowledge other than 
public affairs. If you ask him, for example, what is meant by 
polarized light he will refer you to a scientist for the answer. If 
you ask him whether courts of equity should have power to issue 
writs of mandamus he will explain that he is not a lawyer. In such 
things he will exhibit a decent respect for the limitations of his 
own competence. But turn to the realm of government and ask 
him whether the national tax system ought to be revised and how; 
whether the powers of the Supreme Court ought to be curbed; 
whether industrial codes were a success or a failure; whether the con- 

^ James Bryce, The American Commonwealth and A. Lawrence Lowell, The 
Government of England. 
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tent of the gold dollar should be further reduced or the inheritance 
tax increased; whether we should have social insurance and who 
should pay for it — ask the plain citizen any of these questions and 
he will hardly ever hesitate to give you a definite opinion straight 
from a closed mind. He will not reply that he has made no study 
of taxation, jurisprudence, industrial economics, social insurance, 
or social policy, — which would be the accurate answer in most 
instances. 

Can this There is only one way to correct this situation, which is by 
the spread of properly organized instruction in the schools and 

rected? colleges. There the on-coming citizenship can be brought to realize 
that facts, however awkward, are of controlling importance in 
government as in everything else; that the same facts may be 
subjected to differences in interpretation; that there are at least 
two sides to every political question, and sometimes more than 
two; that it takes patience and industry to get at the bottom of 
tough problems; that a scientific neutrality on any issue of political 
policy or social conduct is extremely liard to maintain; and that, 
problems^ of government are inherently as difficult as are those of 
science or engineering. They demand the same concentration of 
thought. They cannot be understood except by the same process 
of diligent study. If the problems of government were as simple 
as most citizens seem to think they are, we should have found 
solution for them a long time ago. 

Knowledge Glance through the index of this book, or any other book, on 

as the^asis^ A^merican government. Administration, agriculture, ambassadors, 

forming^”'" appointments, appropriations, assessments, attainder, 

ballots, banks, bankruptcy, bimetallism, bonds, boroughs, bosses, 
budgets, cabinets, campaign funds, carpet-baggers, caucuses, 
censorship, charters, child labor, citizenship, city planning, civil 
service, coinage, common law, constitutions, contracts, copyrights, 
credit, courts — and so on for a dozen or more closely packed 
pages. These words, every one of them, point to policies and 
problems which are very far from being simple in their implications. 
Sometimes the idea involved in one of these terms is simple enough, 
but in the domain of government an idea is sometimes so greatly 
at variance with the actualities that the one becomes almost the 
negation of the other. This means that the student of government 
must not let himself be misled by the ostensible relation of things 
but should look below the surface and scrutinize them as with a 
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microscope, for the most important political forces are sometimes 
the ones with the least visibility. 

There is a third reason for the study of government. It is to 
be found in the relation of citizenship to patriotism. A free gov- 
ernment demands obedience from its people, yet there can be no 
intelligent obedience unless the citizen knows what it is that he 
obeys. A government requires the cooperation of its people, but 
there can be no effective cooperation unless it be based u^on under- 
standing. A government feels itself entitled to the confidence and 
respect of the people, but no genuine political confidence can ever 
be founded on civic ignorance. Good intentions do not suffice to 
make a good citizen. » 

When men and women pledge allegiance to the flag, and to the 
Republic for which it stands, they should at least know what kind 
of republic it stands for. When they repeat their formula of 
^^one nation, indivisible, with liberty and justice for all,^^ they 
should at least have some general idea as to how it came to be one 
nation, why it has remained indivisible, how liberty was achieved, 
by what means it is preserved, and through what instrupientalities 
of government the ideal of even-handed justice is sought to be 
attained. When the citizen, on taking public oflace, swears to 
uphold the Constitution of the United States he may reasonably 
be presumed to have read it; but this oath has been taken by m'any 
a man who has not. 

The American philosophy of government endows the citizen 
with ultimate sovereignty. It places in his hands the power to 
determine what kind of government he shall have. It is for him 
to say, directly or through his elected representatives, what shall 
be enacted in the constitutions and laws of the nation and the 
states, what taxes shall be imposed, what expenditures made, and 
what policies pursued. This is a vast responsibility. It is a re- 
sponsibility that cannot properly be met by the citizen unless he 
has at least a general knowledge of what his government is and 
what it is supposed to do. Men are not usually interested in the 
things that they know nothing about. The promotion of an in- 
telligent and responsible civic interest, therefore, is the third 
object in the study of government. 

The constitution and the government of the United States are 
entitled to respect. The more study one gives to them, the greater 
is that respect likely to be. Not only is it likely to be greater but 
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it will rest on a surer foundation. This is not to suggest, however, 
that there are no flaws in the nation’s fundamental law or in its 
frame of government. There are plenty in both. And government, 
whether in the nation, the states, or the local areas, can only be 
improved by changing it. What man does not transform for the 
better, time will alter for the worse. A constructive citizen, ac- 
cordingly, is one who knows enough about his government to dis- 
cern its '^^eak spots and who deems it his obligation to help 
strengthen them, to .the erid that his government may more fully 
command the obedience and respect of the people. It is only by 
increasing the number of such men and women that either the 
constitution or the government of the United States can be made 
to endure. 

Now a word as to the methods of study. In approaching this 
subject one of the first essentials is to get rid of the notion that 
the government of the American people is a simple affair, easy to 
understand without concentrated effort. It is, in fact, everything 
but simple. It is the most complicated government on earth, and 
the most difficult to understand. True enough, one can imbibe a 
smattering of it without systematic study and every native-born 
American does so as he goes along. But the information that he 
gets in this way is fragmentary, often half-accurate, and always 
tinged with partisanship. In this field, as in so many others, a 
little knowledge often proves a dangerous thing, for men act upon 
it without realizing its inadequacy. 

Government as a science is not an easy subject. To become 
even reasonably conversant with the structure and functions of 
American government in nation, state, and municipality is an 
undertaking of larger proportions than most people imagine. To 
secure a clear picture of the relations which exist between the 
various organs of government, the limitations under which they 
work, and the forms of pressure that are put upon them, — let no 
one imagine that this can be achieved with less intellectual effort 
than is required to be spent on higher algebra or solid geometry. 
There is only one way in which the study of government can be 
made easy for the average man or woman, namely, by omitting or 
glossing over everything that is difficult. If, therefore, the reader 
of this book finds the subject easy, he may make up his mind 
to one of two things — either that he has an uncommon genius for 
the study of public affairs or that he is missing most of the points: 
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The study of a government involves not only careful reading 
but study and reflection as well. It should be done with pen in 
hand and a notebook on the table. Good note-taking is a fine art. 
Many young men and women go all the way through college with- 
out ever becoming proficient at it./What the student should aim 
at is not a mere condensation of the reading but a recasting of the 
principal ideas in his own language, fitted to his own point of view. 
He should devise, if he can, an arrangement of the material which 
is clearer and more logical than the one followed in the book. It 
can often be done and there is nothing more serviceable in the 
clarification of any subject. Careful and orderly note-taldng, 
moreover, affords opportunity for practice in the art of clear and 
concise writing, and the mastery of this highly useful art is largely 
a matter of practice. Hence it is better to write one page of thought- 
ful notes than to* dash off five pages of unpunctuated scrawl that 
displays neither reflection nor discrimination. 

The purpose of study is to incite one’s mind into self-propelled 
activity. Education ought to stimulate one’s intellectual curiosity. 
It is not of enduring value unless it does. The study of government, 
in particular, should develop this habit of self-questioning. Many 
political institutions and practices continue to exist for the mere 
reason that they have become traditional. They suggest a chal- 
lenging of their merits. One man’s opinion on most political ques- 
tions is about as good as another’s, provided, however, that both 
opinions are based on equal thoroughness of study. On the other 
hand no man has a moral right to hold an opinion without a reason 
for it, a reason that is valid to his own mind. But if he has such a 
reason his own opinion is more useful, in the educational process, 
than a ready-made one borrowed from somebody’s book. 

Hence it is better to maintain a scrutinizing attitude in the 
study of government than to be content with the memorizing of 
facts and the unquestioning acceptance of traditional principles. 
On the other hand there is no particular virtue in being a congenital 
iconoclastyAV'hat is, for the most part, is right. If it were not so it 
would not be. For the law of natural selection is at work among 
governmental institutions and methods. It eliminates the unfit, 
although rather slowly at times. Hence the benefit of the doubt, 
when one is in doubt, should be given to what we have rather 
than to something that might with some possible advantage be 
•put in its place. This is not to argue against the practice of trying 
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experiments in government but only to suggest that they be not 
tried unless there are reasonable prospects of success, for when 
experiments fail there is a weakening of the people's confidence 
in their government. Then they call for a general i*econstruction, 
with results that are sometimes disastrous. Dictatorships have 
on more than one occasion grown out of unwise and unsuccessful 
experimentation by democracies, especially in the domain of 
economic affairs. 

. Government, as Emerson once said, is ^^the greatest science and 
service of mankind. 'h. The world is giving more thought to it now- 
adays than ever before. And rightly so, for never have the founda- 
tions of democratic government been so violently assailed. Man's 
rulership over nature has become more successful year by year; 
but man's rulership over man is making no such advance. The 
human race has been far more successful in controlling the relations 
between man and his environment than in establishing satisfactory 
relations between man and his fellow men. Surely there is nc^cd 
for thought in a situation where human progress is moving forward 
in all the sciences except the one that ought to be the most im- 
portant. 
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THE BACKGROUND AND BEGINNINGS OF 
AMERICAN GOVERNMENT 

)*■ 

It is not the least debt thaf’we owe unto history that it hath made us ac- 
quainted with our dead ancestors; and out of the depth and darkness of the 
earth delivered us their memory and fame . — Sir W alter Raleigh, 

It goes without saying that the government of a country is of 
special interest to the people who live under it. Whether it will 
be of interest to anybody else depends upon the extent of its in- 
fluence on the moulding of other governments, outside its own 
borders. Now there are three governments which have been 
exerting such an influence during the past hundred years, and the 
government of the United States is one of them. The governments 
of England and of France are the others. The theory and practice 
of English parliamentary government have had a profound influ- 
ence upon the development of national institutions throughout the 
world. France, in the field of local government, has had an iiv 
fluence almost as great. And the United States has been the world's 
foremost example of federalisni r-^Atl’ federal go\'(n’nm(jnts estab- 
Tished during the past hundred years have been indebted to the 
United States. This is particularly true of the federal governxnents 
within the British Commonwealth of Nations, such as Canada and 
Australia. 

The government of the United States deserves special study 
for a number of reasons. For one thing it controls the destinies 
of nearly one hundred and thirty million people^ It represents 
the oldest, the most elaborate, and the most successful effort to 
combine central authority with local self-government. It is true, 
of course, that there were federal governments long before the 
Constitution of the United States was framed, — ^the Achaean 
League in ancient Greece, for example. VBut until the rise of the 
American Republic there was a world-wide belief that the federal 
form of government was suitable for small states only, and that 
it was inevitably a weak form of government because it parcelled* 

14 
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power into too many hands. Hence the general conviction that 
no federalism on a large scale could long endure.^ 

the United States, during the nineteenth century, proved 
the fallacy of this conviction. America demonstrated to the world 
that federalism did not necessarily mean weak government, but 
that it jvas quite reconcilable with a strong national administra- 
tion. ^'American federalism survived the strain and stress of the 
Civil War, spread from the thirteen states to forty-eight, and 
proved itself amenable to both the spirit and practice of democracy. 
American governmental experience has proved to the world that a 
republican system, organized on a federal basis, can satisfactorily 
serve the political needs of a vast population scattered over a 
whole half-continent. It has demonstrated the potential strength 
of a federal republic both in foreign and domestic policy. 

For more than a hundred years, moreover, the United States 
has been serving as a great laboratory of political experimentation. 
In the nation, in the several states, and in the thousands of local 
areas almost every conceivable experiment in the art of ruling 
people has been given a trial. By this process of experii^pientation 
we have developed some of the best, and some of the worst, gov- 
ernmental practices that have been evolved anywhere. At any 
rate Americans have a vast amount of home-grown data to go 
upon. The study of American government, accordingly, is not the 
study of something that was planned and created in accordance 
with an accepted political philosophy but of a continually changing 
organism which has come to be what it is by the unending process 
of trial, error, and correction. That is what gives it interest. In- 
cidentally, no one can understand the American system of gov- 
ernment without delving into the past, for it is a child with a 
heritage. 

It has sometimes been said that the most notable achievement 
of the American people has been the welding of a half-continent 
into a unified nation. And for this accomplishment the main 
credit has usually been given to the group of men who sweltered 

1 This belief, indeed, was so firmly rooted that it continued long after the United 
States had shown ability to maintain a strong and stable government. When the 
North and the South drifted into the Civil War there was a chorus of “I told you 
so” from European political philosophers. The English historian, Edward Freeman, 
published in 1863 a History of Federal Government from the Foundatioyi of the Achaean 
League to the Disruption of the United States. It was generally assumed throughout 
Europe that the Civil War was merely the outcome of federalism running true 
to form. 
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through the summer of 1787 at Philadelphia to produce the Con- 
stitution of the United States. But national unity, with all that 
it implied, was not created out of hand. One must not forget that 
the thirteen separate colonies which were unified into a single 
nation had already been .brought by more than one hundred and 
fifty years of historical development into a close political kinship. 
They had been travelling along the inevitable road to union. 
Hence the American Revolution was merely the culmination of a 
growing colonial solidarity, and the constitution was the logical 
outcome of conditions which the Revolution brought into being. 
It did not In one sense the American Revolution was not a revolution at 
tinuity?^^" all. It was not a cataclysm like the French Revolution of the 
eighteenth century, or the Russian Revolution in the twentieth; 
it did not sweep away fundamental institutions, or transform 
political ideals, or shift the weight of political power from one 
class among the people to another. It merely changed the resting- 
place of sovereignty. The sovereign power had hitherto bc^en 
vested in the British crown and had been exercised by the grant/ 
of charter^ or through instructions sent by the home authorities to 
the colonial governors. Henceforth it was to rest in the people of 
the thirteen commonwealths, to be exercised by them through 
their own constitutions and laws. In the continuity of American 
political institutions, therefore, the Revolution marlcs a break of 
no great violence. But it guided political evolution into new 
channels, and set the political ideas of the New World more clearly 
before its people.^ 

History has It is natural that writers who deal with anything that calls 
breaks itself a revolution should be tempted to exaggerate the revolu- 
“ tionary aspects. Aird for the most part historians have made too 

sharp a separation between two great periods of American history, 
with the Revolution as the dividing line. They have written as 
though the political institutions of the one period owed nothing, 
or at any rate very little to those of the other. But American 
history, during more than three centuries, has very few sharp 
breaks in it. The law of continuity runs through it like the i-ein- 
forcing rods of a concrete wall.^ The American Revolution re- 
tained far more than it swept away. There are very few political 

■ A full account may be found in J. F. Jameson, The American Remlutioii Con- 
sidered as a Social Movement (Princeton, 1926). 

^ See the discussion in E. P. Cheyney, Law in History (New York, 1927), espe- 
cially pp. 12-15. 
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institutions whose birth date can be definitely set down as a. d, 

1776. American democracy did not begin with the Declaration of 
Independence. 

To find the .true foundations of the American political system Where 
one must look beyond the constitution, beyond the Declaration of p(Sticai^ 
1776, or even beyond the coming of the Mayflower to Plymouth. 

The principles of civil liberty on which American government begins, 
traditionally rests, had their birth on the soil of the O^d World. 

Their beginnings go back to the days of, the Saxon folk-mote and 
the Curia Regis of Norman England. The rights of free citizens, 
as established by Magna Carta, the Bill of Rights, the Habeas 
Corpus Act, and by the whole fabric of the common law in Eng- 
land, were the patrimony of the American colonists from the outsetf 
They fetched these privileges across the Atlantic with them, just 
as they brought fhe English language. The right to a share in 
the making of laws, the right of self-taxation, the right to trial by 
jury, the right of petition, the right of assembly, the right of all 
men to be dealt with equally before the law — these rights did not 
originate in America. They are the inheritance of the whole 
English-speaking race. The American Revolution preserved them 
at a time when they were in danger of being trodden underfoot 
and the American constitutions, both state and national, pro- 
claimed them anew in clarion tones. 

Observe the landmarks which stand out in the course of this Trading 
progress, all the way from the earliest migrations to the attain- 
ment of national unity. The thirteen colonies which formed the charters * 
nucleus of the United States were themselves the outgrowth of 
small settlements planted along the Atlantic seaboard during the 
course of the seventeenth century. When the first settlers came, 
it was not with the idea of founding new states; so they were 
organized as trading companies, with company charters. Soon, 
however, the colonists found that something more than this was 
necessary. Hence the company charters gave way in some cases 
to colony charters or embryo constitutions; in other cases the 
people went ahead without formal authority, establishing their 
own local and general governments. 

But the lines of this pohtical development were not everywhere 
parallel. Naturally so, because in point of time there was a wide 
spread between the founding of the first colony (Virginia) in 1607 
^nd the last one (Georgia) in 1732. Much had happened in the 
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mother country during this interval. The arrangements under 
which the different colonies . were founded also varied consider- 
ably — Maryland and Pennsylvania, for example, were established 
by individuals, not by trading companies. Differences in the 
occupations of the people also led to departures from uniformity 
in the systems of government which were set up by these various 
communities. " 

On the- surface, accordingly, there was a great deal of variety 
in the government of the, American colonies. Some had charters, 
some did not. In some the basic area of local government was the 
county, in others the town. These political differences were not, 
however, of great importance. In their political ideals and in- 
stitutions all the colonies were fundamentally alike; the differences 
among them are of slight account when weighed in the balance 
with the broad and deep resemblances. For alTthese colonies had 
been founded by Englishmen or had passed under English control. 
The bond of kinship encircled them all. They possessed, moreover, 
a geographical unity in that they occupied a virtually unbroken 
strip of territory extending from Georgia to the Maine district 
of Massachusetts and from the Appalachians to the sea. The pop- 
ulation everywhere was overwhelmingly of one general religious 
faith and nearly all claimed the English language as their mother 
tongue. The common law of England formed the basis of the legal 
system everywhere. Finally, they adhered to a common political 
philosophy. Their general conception of sound rulership was the 
system of representation which had been developed by their fore- 
fathers in England. Thus there was substantial unity in language, 
in law, and in political conceptions, — and these in all ages have 
been the great magnets to draw neighboring communities to- 
gether. 

The basis of colonial government in each colony was the suprem- 
acy of the crown. Explorers and traders went out under royal 
auspices; they took possession of new lands in the name of the 
crown, and the territories which they gained became royal property. 
This was because the English constitution made no provision, in 
those days, for the parliamentary acquisition and government of 
territories outside the realm. It gave parliament no jurisdiction 
beyond the confines of the British Isles. So the first company 
charters were obtained from the crown which also gave colonial 
charters to replace these earlier grants. 
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As a matter of constitutional theory, therefore, the crown was 
supreme in the colonies even though limited by the growing control 
of parliament at home. The English parliament granted no colonial 
charters, appointed no governors, and rarely passed laws that 
extended to the colonies. It seldom interfered with the process of 
colonial administration and whenever it did were vigorous 
protests from America that it was exceeding its powers. 

“America is not part of the dominions of England^’’ argued 
Benjamin Franklin, “but part of the 'king’s dominions.” “All 
members of the British Empire are distinct states, independent 
of each other but under the same sovereign,” wrote James Wilson. 
This point of view was accepted by virtually all the colonial leaders. 
The colonies, they held, were coordinate members with each other 
and with England in a political aggregation with a single executive 
(the king) but not with a single legislature (parliament). They 
were willing to give allegiance to the crown but unwilling to give 
local jurisdiction to a parliament across the seas. Accordingly, 
the colonists took the oath of allegiance but resisted the acts of 
parliament. There was no inconsistency in their so doing. Exactly 
the same attitude is assumed by the British dominions such as 
Canada and Australia today. The Statute of WcvStminster/ passed 
by the British parliament a few years ago, formally conceded the 
soundness of their position. 

The English crown, of course, did not exercise its powers directly. 
It controlled the colonies through various administrative agencies. 
Broadly speaking it left to the Board of Trade ^ all matters re- 
lating to colonial commerce, and during the eighteenth century 
the general supervision of colonial government as well. But the 
crown could take any matter directly into its own hands and 
sometimes did so. In any event ail instructions went to the gov- 
ernors in the name of the crown, which could also disallow laws 
passed by a colonial legislature. This power of royal disallowance 
was frequently used but the colonial assemblies could evade it. 
Their favorite method was to pass a law for a limited time. 

1 Its full title was the “Board of Commissioners for Trade and Plantations.” 
It was organized in 1696 and originally had eight members. The commissioners 
were commonly called the Lords of Trade although most of them were commoners. 
A general statement of the Board’s functions may be found in Edward Channing, 
History of the United States, Vol. II, pp. 231-235. The relations between the colonies 
and the home authorities are described in George L. Beer, Origins of the British 
Colonial System, lo78-16G0 (New York, 1922) and his British Colonial Policy, 
1764-1765 (New York, 1922). 
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Let us take a brief survey of the American political system as 
it existed before 1776. Each of the thirteen colonies had a gov- 
ernor as its chief executive. In the eight royal provinces this 
official was appointed by the crown; in the others he was either 
elected by the people (in the two charter colonies) or named by 
the proprietor (in the three proprietary colonies). The position 
of the colonial governor was something like that of the king at 
home; he^summoned the colonial assembly and could dissolve it 
when he chose. In some^ respects his authority was wider than 
that of the crown, for he had the right to veto the assembly’s acts, 
whereas in England the crown had virtually lost this power in 
relation to acts of parliament. The appointing authority of the 
colonial governor was also extensive, and he was the head of the 
militia in each of the colonies. 

Historians have been rather hard on these colonial governors. 
It is true that they were not, for the most part, men of conspicuous 
ability or tact, but on the other hand the office which they held 
was one which no man could hope to fill acceptably. It carried a 
dual respqnsibility. On the one hand the governor was the over- 
seas representative of the crown, the custodian of imperial interests. 
In this capacity he was expected to carry out orders and instruc- 
tions issued from London by kings and ministers who knew little 
or nothing about colonial conditions. On the other hand, he was 
head of the local administration, responsible for the management 
of colonial affairs yet dependent upon the colonial legislature for 
money and support. Thus the colonial governor had to serve two 
masters, one who gave him his orders and the other who gave him 
his pay. And there is good authority for the saying that '^no 
man can serve two masters,” at any rate he cannot serve two 
masters and hope that both will be equally pleased with his work. 

It would be inappropriate to set down in these pages a list of 
the principal powers exercised by the colonial governor were it 
not for the fact that many of them have continued to be vested 
in the chief executive of the states and the nation. The governor 
summoned the colonial legislature and could veto laws passed by 
it. He could also dissolve it at will, — a power which no state gov- 
ernor possesses. Likewise he enforced the laws, made various ap- 
pointments, and was responsible for the colonial defense. He repre- 
sented his colony in its relations with the home government and 
with other colonies. He had the power of pardon. But in the 
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exercise of all these powers he was restrained by the assembly's 
control of the colonial treasury. There was little that any gov- 
ernor could do without funds and he had no way of getting money 
unless the assembly voted it. He could not draw his own salary, 
in fact, until the representatives of the people had authorized it. 
All in all, the colonial governor occupied an anomalous position, 
one that no official should ever have been expected to fill satis- 
factorily. ^ 

In each colony there was also a legislature, usually composed 
of two branches. The lower chamber, or assembly, was elected 
by the people, but each colony had its own qualifications for 
voting, the ownership of real or personal property being nearly 
always required, with religious tests sometimes imposed as well.^ 
On the whole, however, the suffrage was more democratic than 
in England. The difficulties of travel in the colonies were so great, 
however, that only a small fraction of those who were entitled to 
vote usually took part in the elections. The proportion was higher 
in New England where members of the legislature were elected by 
towns than in the middle and southern colonies where they were 
chosen by counties. 

In all the colonies except three the legislature also had an upper 
chamber. These upper chambers were primarily executive bodies, 
and in most cases the members were named either by the crown 
on the recommendation of the royal governor, or by the proprietor. 
In addition to being the upper house^of the colonial legislature, 
this body served as the governor's council, advising him and 
sometimes controlling his appointments. Its principal functions, 
in fact, were executive and judicial rather than legislative. Here 
originated, by the way, our present-day practice of giving execu- 
tive duties to the upper chamber of the state legislature — ^for 
example, the power to confirm the governor's appointments. 

In general the colonial legislatures controlled the purse strings 
and claimed the sole right to legislate on any matter which con- 
cerned the colony's internal affairs. They did not deny the gov- 
ernor's right of veto but they objected to having their colonial 
laws disallowed by the authorities in London.^ The colonial legis- 

1 For a full survey see A. E. McKinley, The Suffrage Franchise in the Thirteen 
English Colonies (Philadelphia, 1905), and Kirk H. Porter, History of Suffrage in 
the United States (Chicago, 1918). 

2 E. B. Russell, The Review of A merican Colonial Legislation hy the King in Council 
(New York, 1915). 
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latures had full power over the levying of taxes and this was the 
chief source of their influence upon the executive policy. Holding 
the purse strings they held the ultimate source of authority. More- 
over, it is a general principle of government, verified by world- 
wide experience, that when you set up an elective chamber its 
powers are bound to grow, no matter what charters or constitu- 
tions may say. That is the course which political progress took 
in colonial America. The powers of the colonial legislatures were 
growing steadily when the eve of the Revolution approached. 

In all the colonies the groundwork of jurisprudence was the 
common law of England. It was not established in the colonies 
by any definite enactment, but like other Anglo-Saxon institutions 
it migrated with the flag. As for the judicial organization some 
differences existed among the several colonies, but here again the 
general lines were uniform. All of the coloniet? had local courts, 
intermediate courts, and a highest court which in some cases con- 
sisted of the governor and his council but which in others was a 
separate body made up of regularly appointed judges. From these 
highest colonial courts appeals might be carried to England where 
they were*" decided by the Privy Council. The Privy Council was 
not a court in the ordinary sense; its right to confirm or reject the 
judgments of the colonial courts was merely one phase of its 
authority to advise the king, who in turn was the final arbiter in 
all matters affecting the colonies. Appeals to the Privy Council 
were not frequent until after 1750 when they steadily became 
more common. All the colonial courts followed English judicial 
procedure; the right of trial by jury and the other privileges which 
Blackstone calls ‘^the liberties of Englishmen” were everywhere 
given recognition. The colonists thus became schooled by actual 
experience in the doctrine that men had ^^unalienable rights.” 

It was in the field of local government that the greatest diversity 
of governmental practices appeared. In the New England colonies 
the unit of local administration was the town, with its town 
meeting of citizens and its elective local officers. The town raised 
its own taxes and spent them, made its own by-laws, elected its 
own local officers, and sent its representative each year to the 
colonial legislature. It was a miniature republic, rarely interfered 
with from above. This was practicable because the New England 
colonists for the most part lived close together, on relatively small 
farms. 
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^ The southern colonies, on the other hand, established the county 
as their chief unit of local administration. They used this larger 
unit because the plantation system of agriculture caused the 
population to be more widely scattered. County officers, such as 
the sheriff and the coroner, were appointed by the governor, and 
there was no general meeting of the inhabitants to vote the taxes 
or to determine matters of local policy. As in the English counties 
of the day much of the work was performed by justices of the 
peace,” who, despite their name, were administrative as well as 
judicial officers. They, also, were appointed by the governor. 

Finally, in the middle colonies, particularly in New York and 
Pennsylvania, there was a mixed type of local government, a com- 
bination of the town and county systems, which bridged the gap 
between the extremes of New England and the South. Yet the 
differences in the frame of local government throughout the 
thirteen colonies were not greater than those which one can find 
among the several states today. They did not impair the political 
solidarity of the people. Everywhere the conditions favored 
democracy. A new country, remote from the social traditions of 
the Old World, a hardy population engaged in the gruelling task 
of hewing homes out of a wilderness, — the stage was all set 
for an era in which liberty, democracy, and union were to be 
achieved. 

With such a general approach to uniformity in race, religion, 
language, and law, with such marked similarities in political or- 
ganization and temperament, with common problems arising from 
the pressure of outside enemies, one might suppose that the various 
colonies would have drawn more closely together and that even 
before the Revolution they would have devised some form of 
federal union. It is true that there were some steps in this direction. 
As early as 1643 the four New England settlements of Plymouth, 
Massachusetts Bay, Connecticut, and New Haven united in a 
league of friendship, particularly for mutual support against Indian 
attacks and arranged that each should send two delegates to a 
joint conference every year. But the existence of this league came 
to an end after the Indian dangers, against which it had been 
organized, had passed away. From time to time during the next 
hundred years other leagues and unions were proposed. William 
Penn made such a suggestion in 1696, with a scheme of union 
under a royal commissioner and a congress of two deputies from 
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each colony. 1 But the clash of diverse interests always proved 
a stumbling-block, and it required a serious common danger to 
impress on all the colonies their essential unity and their need of 
co5peration. 

3. Ben- Finally a proposal came from England. At the sugge.stion of 

Snkiin f^e Lords of Trade a congress was called at Albany in 1754 to 
|and the fQj.jn a confederation for mutual defense, and especially to di^vist? 
Pia“(i754). a plan far keeping the Iroquois Indians from joining with the 
French in Canada. At this gathering Benjamin Franklin brought 
forward a plan of union which the congress, after making .sonn* 
changes, adopted unanimously. Franklin’s plan, commonly know'ii 
as the Albany Plan of Union, contemplated a conference or (um- 
gress made up of one delegate from each colony, this conf(‘ri'nce 
to determine the means of common defense, the number of troops 
to be supplied by each colony, and the amouitt of money to be 
contributed by each. The crown was to appoint a president- 
general, who should command the united forces and have the 
spending of the money so raised.^ But Franklin wa.s ahead of his 
time, and, although the delegates at Albany approved his project, 
it was rejected by the colonial legislatures when it came before 
them for approval. Thus the Albany Plan came to naught, but 
it nevertheless rendered some service in paving the way for the 
first Continental Congress of the Revolutionary War. 

Why union Why was it, in view of the manifest advantages of cooperation, 
aTiayed””^ that the thirteen colordes did not come into some sort of working 
federation long before the actual outbreak of troubles with Eng- 
land? Local jealousies afford one reason. A failure to realize that, 
in a broad sense, all their interests were alike, is another. The 
home government, moreover, was never favorable to any .scheme 
of union such as would give the colonies a permanent solidarity 
of action in all matters. It was ready to have them join for the 
common defense, provided the carrying out of such plan was en- 
trusted to officers sent out from England. In a word, the colonies 
never realized their essential unity until the acute controversy 
with the mother country made it clear to them. 

The significant thing, after all, is this: In the colonies there 
was a public opinion and on certain fundamental issues it was 

iWilliain Penn’s “Plan for a Union of the Colonies,” February 8, 1696'-1697, 
in the Pennsylvania Magazine of History and Biography, Vol. XI, p, 496 (1887), 

2 The plan may be found in the Writings of Benjamin Franklin (ed, A. H. Smyth, 
10 vols., New York, 1907), Vol. Ill, p. 212. * 
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fairly well unified. The colonial assemblies were good reflectors Significance 
of this public sentiment. They judged the colonial temper with fer^ce. ^ ” 
remarkable accuracy. If parliament had done it as well there 
might have been no Revolution. Intercolonial jealousies and 
differences of opinion related to minor questions. English states- 
men assumed that because the colonies could not unite to deal 
with relatively small issues they would fail to unify on larger ones. 

In this they proved to be mistaken. When united action became 
imperative the machinery for it was speedily devised. 

This is not the place to narrate the events which led to the Causes of 
breach with England. It should be pointed out, however, that 
there was no general dissatisfaction with the type of government 
which existed in the various colonies. The Revolution did not 
come because the^ colonies wanted new charters or elective gov- 
ernors or manhood suffrage. Its underlying causes were economic ; 
they concerned questions of trade and taxation. But once the 
spirit of resistance was aroused it found new and broader griev- 
ances. The colonists soon came to a realization of the fact that 
democracy had been forging ahead more rapidly in the New World 
than at home, and in the Declaration of Independence various new 
ideals of democracy, unknown at this period in England, found 
vigorous expression. 

It was the events of 1773-1774, including the imposition of the The uiti- 
new taxes and the action of parliament in suspending the charter breach, 
of Massachusetts that brought home to the colonies the urgent 
need for a united front. One of their number was in danger of 
having its liberties taken away: what of the other colonies, each 
in its turn? The danger was no longer confined to north or south; 
it was common to all. ^ence the calling of the first Continental 
Congress, which met at Philadelphia in the autumn of 1774 with Congress 
delegates present from all the colonies except Georgia. The object ^ 

of this congress was to take common counsel on what seemed to 
be a common peril. Its members adopted various addresses to the 
home authorities, pledged the cooperation of the various colonies 
in resistance to oppressive demands, and agreed that a similar 
congress should meet the following year.'^ 

But events moved rapidly. Before the early summer of 1775, 
when this second Continental Congress assembled, the situation Congress ' 
had gone from bad to worse. The open clash of arms had come at 
Lexington and the fate of Massachusetts seemed to be sealed 
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unless the other colonies could quickly come to her aid. Accord- 
ingly the second Continental Congress promptly appointed Wash- 
ington to the chief command, called upon all the colonies for 
troops and supplies, and took upon itself the right to issue paper 
money as a means of helping to finance the armed resistance. 
These powers were usurped by the congress out of the necessities 
of the situation; they had no legal or constitutional basis. But 
they were sanctioned by the acquiescence of the people, and in 
the last analysis that is the most effective sanction that the actions 
of any public authority can have. 

All this gave rise to a very anomalous situation. The colonies 
were still subject to the king although in active resistance to the 
royal authority. They had assumed the attributes of sovereignty 
without formally severing their old allegiance. This situation, 
however, came to an end with the Declaration of Independence 
in 1776. By this pronouncement the colonies became states, each 
independent of the crown and politically independent of each other. 
Such action made it desirable that the Continental Congress should 
rest on a, legal basis with some definition of its powers and duties. 
Accordingly, on November 15, 1777, the Continental Congress 
sought to gain permanence and legality for itself by adopting 
certain “Articles of Confederation and Perpetual Union, which 
had been prepared by one of its committees. These Articles were 
then sent to the several states for ratification, but meanwhile the 
second Continental Congress went ahead with the conduct of the 
war. 
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CHAPTER III 


THE EMERGENCE OF AMERICAN NATIONALISM 

The origin of the federal government presents no great difficulty to anyone 
who has carefully studied the constitutional history of the early states and 
colonies. He finds that the central government of the United States, in its 
general structure and various branches, is scarcely more than a reproduction 
on a higher plane of the governments existing in the previous states. — 
William C. Morey. 


Nationalism 
was bom 
of the 

Revolution. 


But Union 
was not. 


War, so long as it lasts, is a great solidifier of public sentiment. 
Internal dissensions are adjourned in war time" In the American 
Revolution the clash of arms brought all the colonies together and 
kept them there. The spirit of nationalism, which had been slowly 
acquiring strength for many years, now emerged into the full light 
of day. “The distinction between Virginians, Pennsylvanians, 
New Yorkers and New Englanders is no more,^^ said Patrick 
Henry, “I am not a Virginian, but an American.^’ Only in part, 
however, was this eloquent Southerner correct in his appraisal of 
the new era. Unity of popular feeling lasted as long as the war, 
and no longer. It continued while the pressure was on. When the 
danger was passed it began to melt away. Then, in the critical 
years which followed the close of the war, it had to be re-created. 

One of the purposes of this chapter is to show that the creation 
of the United States was not the direct and immediate outcome 
of Saratoga and Yorktown. The federalism which was created by 
the Continental Congress through the Articles of Confederation 
could not have endured. Nevertheless, the framing and adoption 
of these Articles ought to be looked upon as a step of far-reaching 
importance in the evolution of the American political system as 
we have it today. It represented, for the first time, a readiness on 
the part of the whole Atlantic seaboard to enter a union which 
would be something more than a mere alliance for the common 
defense, which would be “perpetuaU^ in character and thus endure 
in peace as well as in war. That, of itself, is enough to designate 
the adoption of the Articles by the Continental Congress as a 
noteworthy landmark on the march towards real nationhood. 

28 
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The date of this action (November 15, 1777) is not a public holiday 
in the United States, but it has more right to be than some other 
dates which are honored in that way. 

The Constitution of the United States grew out of the Articles. 
Without the action of the Continental Congress in 1777 the work 
of the constitutional convention in 1787 would not have been 
possible. Gladstone, the “great Commoner of nineteenth-century 
English politics once referred to the Constitution of the United 
States as the greatest document “ever struck off at a given time 
by the brain and purpose of man.'^ But it was not “struck off at 
a given time”; it was not in any sense a spontaneous e:? qidat ion 
from the brains and purposes of a small group of men. Like all 
worth-while achievements in statecraft the framing of the con- 
stitution in 1787 was a matter of building upon what was already 
built and finishing what had been already begun. 

It is true that the Articles of Confederation were little more 
than a makeshift and they proved no more satisfactory than 
makeshifts usually do. Yet they deserve some attention from the 
serious student of American government because it was.* the dem- 
onstrated weakness of the Articles that helped to make the con- 
stitution strong. To gain full value from the reading of history 
it is not enough to study successes. Failures also carry their lessons. 
In this instance they taught the American people a great deal. 
Some of the Articles worked out well and were perpetuated in the 
new constitution; others worked so badly that they were discarded 
without regret or hesitation; while still a few others, not having 
clearly demonstrated their full possibilities for either good or ill, 
were retained in modified form. The experience of the states under 
the Articles of Confederation was of immeasurable value in this 
way, subjecting various political devices, as it did, to the test of 
actual operation under difficult conditions. The American people 
probably learned more about the art of government in this decade, 
1777-1787, than they did in any other ten years of the eighteenth 
or nineteenth centuries. 

The title which the Continental Congress gave to the Articles 
is significant, namely, “Articles of Confederation and Perpetual 
Union.” It discloses the hope and intent that this confederation 
of the thirteen states would be permanent. Yet the discussions 
which preceded the adoption of the Articles brought forth the 
fact that most of the delegates were very skeptical about the 
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whole enterprise. Some of them felt that the states would never 
ratify the plan. Others were convinced that the scheme would 
prove unworkable if they did. Both were wrong, as the outcome 
proved. All the states ultimately ratified the Articles although some 
of them took their own time doing it. The last state (Maryland) did 
not give its adhesion until 1781. And the plan, while absurdly 
defective, proved to be workable after a fashion. At any rate it 
carried the states along in a semblance of unity until something 
better could be found. 

By the provisions of the Articles the thirteen states entered into 
a league of amity; but each state retained its sovereignty, freedom, 
and independence.^ Every right not expressly delegated to the 
confederation was to remain with the states. The organ of the 
'confederation was a congress made up of delega tes from all the 
states, eacli^tate se nding not fewer thaii-Awo jxor more than 
seven, but in any case having one vote only. The legal equality of 
all the states was thus recognized, although there were great dif- 
ferences among them in area and in population. 

As for political authority, the congress of the new confederation 
was given very little. It was empowered to manage the war, 
handle foreign relations, and make peace. In order to continue 
and finish the war it could call upon the several states for con- 
tributions of money or men, but it had no way of compelling them 
to respond. It was given various internal powers such as those of 
establishing a postal service and managing Indian affairs. With 
nine of the states assenting, it could fix the size of the military 
and naval forces, make treaties, vote a budget, borrow money, 
coin money, or issue bills of credit, and it did issue paper money in 
large quantities to pay the expenses of the war. 

But it had n£ power to t^, no power to regulate tc^de, and no 
effective authority to settl^disputes among the vmous st^es 
themselves. Compared with the vast range of authority which 
the Constitution of the United States conferred on the new federal 
government ten years later these powers seem pitiably small, yet 
they represented substantial concessions on the part of the states. 
Public opinion was not at the time prepared to go farther. The 
people were afraid of '^strong’’ governments. They were afraid of 
a supergovernment. They were afraid of too much government. 

1 For the text of the Articles see William MacDonald, Select Documents Illustrative 
of the History of the United StateSf 1776—1861 (New York, 1897). 
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The Articles of Confederation bestowed little attention upon 
the executive branch of the government. It was assumed that the 
congress, while in session, would itself perform all necessary execu- 
tive functions, -but provision was made for a committee of the 
states to sit and act when the congress was not in session. No 
mention was made of executive officers, although it was taken for 
granted that the congress would appoint such as were needed, and 
it did appoint a superintendent of finance, a postmastef-general, 
a secretary of war, and a foreign secretary, but these officials were 
little more than committee chairmen. Nevertheless these appoint- 
ments foreshadowed the “heads of departments^' who later be- 
came an integral part of the federal executive under the constitu- 
tion of 1787.1 

Some of the states were so slow in ratifying the Articles that 
the outcome of theVar was virtually decided before the confedera- 
tion completed its legal formalities. Then, with the disappearance 
of a common danger, they gradually lost interest in the idea of a 
common government. So long as the issue of the war hung in the 
balance the instinct of self-preservation impelled them tcvgive the 
congress a varying degree of support. But when independence 
seemed assured they began to send explanations and excuses. 
Robert Morris, the treasurer of the confederation, complained that 
importuning some of the states was like preaching to the dead. 
When he asked permission to levy small duties on imports, one 
state promptly refused its concurrence, and since unanimous 
consent was necessary the whole proposal failed. Nothing could 
be gained by issuing more paper money for the country was al- 
ready flooded with it. Without money the congress was without 
power. 

By 1783, when the treaty of peace was signed, things were getting 
into a bad way. There was a confederation; there was a congress; 
and there were some executive officials. But they were gradually 
ceasing to function. The war had inflated the currency and prices 
had gone sky-high. Everybody cried out that the cost of living 
was excessive, but there was no one with power to reduce it. To 
visualize what inflation means, and what widespread suffering 
follows in its train, one need only consult the experience of the 
United States during the financial panic of 1781“1787. The farmers 

^ See J. B. Sanders, Evolution of Executive Departments of the Continental Congress^ 
m 4-1789 (Chapel Hill, N. C., 1935). 
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suffered and blamed the merchants; the merchants went bankrupt 
and blamed the politicians; the politicians talked claptrap and 
blamed the propertied classes. Meanwhile the people of each state 
clamored for tariffs against its neighbors and there was general 
economic confusion. Radicals began to fish in the troubled waters. 
With pamphlets and speeches they set themselves to the work of 
stirring up class against class and state against state. E%Tn at 
this early date a depression ran true to form. 

But turn for a moment from the demoralized affairs of the con- 
federation and see what the states themselves had been doing 
during the war and after. As the hostilities spread from one colony 
to another in the early months of the war, the various royal gov- 
ernors and officials left the country, thus breaking down, in part, 
the existing governments. Connecticut and Rhode Island merely 
made a few changes in their colonial charters ^and kept right on. 
Virginia, on the other hand, elected a convention which, under 
Jefferson's leadership, adopted a constitution with a bill of rights 
and provision for a new frame of state government. One after 
another, the remaining states followed, until Massachusetts, the 
last of the thirteen, adopted her first state constitution in 1780. 

While these constitutions differed considerably in their detailed 
arrangements, they all present a marked similarity,^ In every 
case provision was made for a governor, to be chosen either by the 
legislature or by the voters; in nearly every instance a legislature 
of two chambers was set up; and each state provided itself with a 
judiciary. Large powers were everywhere allotted to the state legis- 
latures. The principle of “separation of powers," that is, of keeping 
the executive, legislative, and judicial organs of government sep- 
arate, gained recognition in only a few of these state constitutions; 
but in two of them it was stated plainly, namely, in the Virginia 
constitution of 1776 and in the Massachusetts constitution of 1780. 

Another characteristic of the earliest state constitutions was the 
emphasis which most of them placed upon “bills of rights" con- 
taining securities for individual liberty. Freedom of speech and 
of assembly, the right of trial by jury, the privilege of the writ of 
habeas corpus, — ^these and many other so-termed unalienable 

1 A conspectus, showing the main features of these several state constitutions, 
may be found in Edward Channing, History of the United States, Vol. Ill, pp. 459- 
462. See also W. C. Webster’s article on “The State Constitutions of the American 
Itevolution” in Annals of the American Academy of Political and Social Science f 
Vol. IX. pp. 64-104 (May, 1897). 
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rights were now solemnly set forth in black and white. The state 
constitutions of this war period, indeed, were strongly tinged with 
that natural rights^’ philosophy which marked the Declaration 
of Independence. They emphasized the doctrine that men were 
equally free and independent, that all political power came from 
the people, and that governments rested upon the consent of the 
governed. 

Yet these new state constitutions did not establish gov^nments No break 
that were radically different in form from those which existed in unuity.^^' 
colonial days. Little or nothing was borrowed from outside. The 
new state constitutions merely represented an overhauling of what 
had long existed in the several colonies. The office of governor 
was continued. The legislatures were fashioned after the colonial 
assemblies but with increased powers. Courts kept functioning as 
before. The common law remained. Town and county government 
stood unaltered. There were, however, great changes in the spirit 
of government, in the responsiveness of officials to public opinion 
and in the attitude of the people towards those in authority. 

The framing of these state constitutions, moreover, had an im- The revived 
portant educative influence. While they were in process men the^st?dyof 
turned their thoughts to the fundamentals of government. They 
read the writings of Locke, Montesquieu, and Tom Paine; they tais. 
talked of social compacts, checks and balances, popular sover- 
eignty, and the natural rights of the citizen.^ Hence there were 
available, in all the states, groups of politically thoughtful men 
who, when the time arrived, could be called upon to help in the 
larger work of framing a constitution for the nation as a whole. 

By 1787 the whole people had become familiar with written con- 
stitutions emanating from the people and guaranteeing them 
against the abuse of power. This was something that as English- 
men they had never learned, for England had no written con- 
stitution. 

But while people were discussing the doctrines of Locke and interstate 
Paine the economic situation was getting steadily worse. While ievelop!^ 
they argued about panaceas and utopias the tide of popular dis- 
^content kept rising. One cause of the trouble was the scarcity 
of real money despite the cloudburst of paper notes issued by the 
confederation and by the states. The various governments were 

^ See the discussion in A. N. Holcombe, State Government in the United States 
(3rd edition, New York, 1931), pp. 23-75. 
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paying their bills in this depreciated and fluctuating paper. To 
make both ends meet each state was grasping at everything within 
reach and out of this avarice a great deal of ill-feeling had de- 
veloped among them. In some cases the boundaries between the 
colonies had never been authoritatively fixed; now that the col- 
onies had become states they were coming to blows over disputed 
claims to this border territory. “There are combustibles in every 
state,” wrote Washington, “which a spark might set fire to.” 

Likewise there were commercial jealousies. Each state was 
hurrying to build up its own trade at the expense of its neighbors. 
Those which had natural advantages tried to exclude others from 
the use of them. A war of hostile tariffs and trade discriminations 
began in 1785 when New York imposed fees upon all vessels enter- 
ing its ports from Connecticut or New Jersey. Virginia and Mary- 
land were at swords’ points over the navigation of the Potomac. 
Great Britain, of course, did not fail to profit by these dissensions. 
The London government laid toll upon American trade with the 
British West Indies and delayed handing over the trading posts 
in the American Northwest, although the treaty of 1783 had 
promised that these posts would be given up. Trouble was im- 
pending all along the line. 

Why did not the Congress of the Confederation intervene to 
prevent this drift to economic anarchy and civil strife? It was 
still meeting each year at Philadelphia. Doubtless it would have 
intervened if it had possessed the authority. But the congress 
had no power of taxation and hence no revenues. It had no money 
to pay interest on the loans which had been made in France and 
Holland as well as in America during the war, or even to pay the 
ordinary expenses of government. The oSicers and soldiers of the 
Revolutionary army had in many cases served without pay other 
than certificates of indebtedness. Now they were clamoring for 
what the government owed them. These demands of the de- 
mobilized soldiers, who wanted their back pay in gold or silver, 
became highly embarrassing for there was very little gold or silver 
available to pay anybody. As for the “continental” paper notes 
they were now ceasing to pass as currency at all, although they 
were sometimes bought and sold in bundles by speculators at one^ 
dollar per thousand. Those who had plenty of this paper clamored 
for laws compelling creditors to accept it in payment of debts, 
but in Rhode Island, when the^ legislature passed an act in com- 
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pliance with this economic futility, the merchants shut up their 
shops rather than complyA 

By the Articles of Confederation the congress had authority to 
borrow money (provided nine states assented), and some loans 
were floated. But with no regular revenues to ensure prompt pay- 
ment of interest it was not possible to obtain funds on reasonable 
terms. The national credit of the United States in these critical 
years was lower than that of Greece, Bulgaria, or Mexico today. 
John Adams in 1785 was sent to Europe on a borrowing trip, but 
all he could raise was a relatively small sum at an exorbitant rate 
of interest. European bankers, in those days, regarded American 
government bonds as a speculation, not an investment. 

Equally vital among the weaknesses of the confederation was 
its lack of power to^ regulate trade, either with foreign nations or 
among the several states or with the Indian tribes of the great 
hinterland. The regulation of trade involves, as a rule, the making 
of tariffs. But the Congress of the Confederation could not im- 
pose customs duties of any sort. Each state, on the other hand, 
was making its own liliputian tariff designed to shut out goods 
from other states. Commercial rivalry among neighboring com- 
monwealths was wrecking the national solidarity that the war 
had built up, replacing it by local selfishness. Europe looked on 
and wondered how long it would be before the history of the 
Italian republics w^ould be repeated in the New World. 

Most ominous of all was the outlook in international relations. 
England was still entrenched in Canada to the north, while Spain 
possessed the Southwest. The American colonies had won their 
independence with the aid of France, but who could tell how long 
the tottering French monarchy would stay friendly or continue 
in a position to render aid? Two powerful nations of Europe were 
on the confederation's flanks: what if they should some day join 
hands to raid the land and divide the spoils? Such a danger was 
by no means beyond the range of possibilities if the states should 
start warring among themselves. Seventy-five years later, when 
a much larger group of American states engaged in civil strife 
nver the issue of slavery, the danger of foreign intervention, and 
^ith it the probable disruption of the Union for all time, was still 

1 This gave rise to the famous case of Trevett v. Weedeu in which the courts 
held the forcing” act to be unconstitutional — one of the earliest (if not the earliest) 
among decisions of this type. See also helowy p. 69. 
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serious. How much more vividly the danger must have appeared 
to sagacious men in. the last decades of the eighteenth century ! 

Finally, there was the question of the great western territories. 
At the close of the Revolution all the land east of the Mississippi 
was claimed by one or another of the various individual states. 
These claims, most of them having been based on colonial charters 
or on treaties with the Indians, were hopelessly in conflict. If 
each state had undertaken to enforce what it considered its own 
rights there would have been a general war. So it was proposed 
that all should hand over their claims to the congress, which 
would then use the territory for the common benefit, eventually 
making new states out of it. One by one the several states con- 
sented to do this and in 1787, shortly before the Congress of the 
Confederation went out of existence, it passecl the famous North- 
west Ordinance providing a frame of government for this ceded 
territory.^ Although this was probably the most important piece 
of legislation enacted by the congress it is significant that only 
eighteen members, representing eight states, were present to vote 
on it. How could a central government hope to manage this great 
western domain firmly and successfully if the individual states 
were so reluctant to give it support? 

All in all the situation was critical. There was a perceptible 
weakening in popular respect for government and for the existing 
social order. People were defaulting on their taxes, refusing to 
pay their debts, insisting that the government owed them a living, 
and in some cases calling for a redistribution of private property. 
The Shays Rebellion in Massachusetts (1786) proved that some- 
thing akin to chaos in government had spread a long way.- On 
the other hand one must not paint too doleful a picture of those 
times. ^ There were some bright spots on the horizon. Bad as con- 
ditions were, they hardly justified Alexander Hamilton\s lament 


^ J. A. Barrett, Evolution of the Ordinance of 1787 (New York, 1891), and B. A. 
Hinsdaie, The Old Northwest (new edition, New York, 1899), give in detail the 
history of this enactment. 

2 “Their creed is that the property of the United States has been protected 
from the confiscations of Britain by the exertions of all and therefore ought to be 
the common property of all. . . . They are determined to annihilate all debts 
public and private, and have agrarian laws which are easily effected by means v-f 
unfunded paper money which shall be a tender in all cases whatever.” From a' 
letter of General Knox to George Washington (1786). 

3 For an interesting summary of the bright spots see Charles A. and Mary R. 
Beard, The Rise of American Civilization (2 vols., New York, 1927), Vol. I, pp. 302- 
309. 
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that the country had reached '^almost the last stage of national 
humiliation/' '^National disorder, poverty, and insignificance," 
he bemoaned, ^Torm a part of the dark catalogue of our public 
misfortunes." ^ * 

The shortcomings of the confederation were well summarized Summary, 
in what Washington called ^Hhe absence of coercive power." ^^I 
do not conceive," he wrote, “that we can exist long as a nation 
without having lodged somewhere a power which will pervade the 
whole Union in as energetic a manner as the authority of the state 
governments extends over the several states." In other words 
the Congress of the Confederation was a government of the states, 
not a government of the people. Specifically it was weak because 
it lacked four things which every strong national government must 
possess: the power to tax, to borrow with facilities for repayment, 
to regulate foreign or interstate commerce, and to maintain its 
own army for the common defense. It is significant that these 
were the four greatest powers given to the Congress of the United 
States by the new constitution which in 1787 replaced the old 
Articles of Confederation. • 

During these troublous years there were thoughtful men who Attempts to 
realized that the confederation must be strengthened or it would the^con-^^ 
go to pieces. If nothing else, it would go bankrupt. In 1786 matters ^®^eration. 
came to a point where the Congress of the Confederation felt that 
there was nothing to do but put the whole matter plainly before 
the nation. “A crisis has arrived," it declared, “when the people 
of the United States, by whose will and for whose benefit the fed- 
eral government was instituted, must decide whether they will 
support their rank as a nation by maintaining the public faith at 
home and abroad, or whether, for the want of a timely exertion in 
estal)lishing a general revenue and thereby giving strength to the 
confederation, they wdll hazard not only the existence of the union 
but of those great and invaluable privileges for which they have 
so arduously and so honorably contended." 

Now it happened that Maryland and Virginia were at this TheAn- 
moment endeavoring to reach an agreement on certain matters conven- 

acting trade, tariffs, and navigation. Then Pennsylvania and tioii(i786). 
J^elawarc^ were asked to join in the negotiations. Seeing the op- 
portunity, James Madison persuaded the legislature of Virginia 
to invite all the states to a conference at Annapolis so that the 

^ The FeikraHut, No. 15. 



38 


THE GOVERNMENT OF THE 


UNITED STATES 


Its osten- 
sible 
purpose. 


How dele- 
gates were 
chosen. 


whole question of interstate trade relations might be discussed. 
The response, however, was disappointing, for when the con- 
ference met, only five states were represented and it was not 
deemed worth while to proceed.^ Before the conference adjourned 
however, Alexander Hamilton of New York made the suggestmn 
that another attempt be made to get all the states into a convention 
so that the question of confederation might be considered. Resolu- 
tions were accordingly adopted asking all the states to send repie- 
sentatives to such a convention in Philadelphia during the summer 
of 1787. The Congress of the Confederation was asked to join 
in this call, which it did. 

Meanwhile Washington, Hamilton, Madison, Franklin, and 
others had lent their great personal influence in support of the 
plan. Nothing was said about framing a new' federal constitution. 
No one dared to propose that the convention be authorized to go 
so far. The avowed purpose was to revise, supplement, and 
strengthen the Articles of Confederation. When the call reached 
the various state legislatures some of them acted promptly , others 
were suspicious and held off; but in the end all of them except 
Rhode Island appointed delegates. 

The invitation did not specify how the delegates were to be 
chosen, but in all cases the appointments were made by the state 
legislatures or by the governors under authority given by the 
legislatures. In no case were the delegates to the constitutional 
convention of 1787 directly elected by the people. Many of them 
were sent with specific instructions to revise the Articles and do 
nothing else. The date fixed for the assembling of the delegates at 
Philadelphia was the second Monday in May, 1787. 


REFERENCES 

General Narratives. Useful books on the course of political events 
during the perplexing decade 1777-1787 are Allan Nevins, The American 
States during and after the Revolution, 1775-1789 (New York, 1924), 
Andrew C. McLaughlin, The Confederation and the Constitution (New 
York, 1905), and the second half of Edward Channing’s History of the 
UnM States, Vol. HI (New York, 1912). The opening chapters of 
Andrew C. McLaughlin, Constitutional History of the United States 
York, 1935), also deserve mention. A large amount of data relating to^' 
developments during the years 1781-1787 is contained in George Bancroft, 

'Nine states appointed delegates but only Virginia, New York, New Jersey, 
Pennsylvania, and Delaware were actually represented. 



EMERGENCE OF AMERICAN NATIONALISM 39 


History of the Formation of the Constitution (2 vols., New York, 1882). 
John Fiske, The Critical Period of American History, 1783-1789 (Boston, 
1888) is worth mention because it so vividly (although not always 
accurately) portraj^s the events of this era. 

Nationalist Political Philosophy. The political philosophy of the 
period is illustrated by discussions and documents in Vernon L. Parrington, 
The Colonial Mind, 1620-1800 (New York, 1927), pp. 179-263; Charles E. 
Merriam, History of American Political Theories (New York, 1903), 
chap, ii; R. G. Gettell, The History of American Political Thought (New 
York, 1928), pp. 88-162; S. E. Morison, Sources and Documents Illustrat- 
ing the American Revolution, 1764-1788 and the Formation of the Federal 
Constitution (Oxford, 1923); B. F. Wright, Source Book of American Polit- 
ical Theory (New York, 1929), pp. 41-173; E. F. Humphrey, Nationalism 
and Religion in America (Boston, 1924), and the article by E. S. Corwin 
on ^'The Progress of Constitutional Theory between the Declaration of 
Independence and tht Philadelphia Convention^’ in American Historical 
Review, Vol. XXX, pp. 511-536 (April, 1925). 



CHAPTER IV 


THE CONSTITUTION AND ITS MAKERS 

A federal state requires for its formation two conditions. There must e.xist, 
in the first place, a body of countries, colonies or provinces so closely con- 
nected by locality, by history, by race, or the like, as to be capable of bearing 
in the eyes of the inhabitants, the impress of common nationality. . . . 
A second condition absolutely essential to the founding of a federal system is the 
existence of a very peculiar state of sentiment among the inhabitants. . . . 
They must desire union, and must not desire unity . — Albert Venn Dicey. 


When and 
where did 
the making 
of the con- 
stitution 
begin? 


In telling the story of the federal constitution it is hard to know 
where to begin. If you start with the convention of 1787 you will 
find that the members of that immortal gathering, in almost 
everything they did, harked back to the constitutions which had 
been put into operation by the several states. If you begin with 
these state constitutions you will discover that they cannot be 
fully understood without going back to the colonial charters. And 
the colonial charters had their origin and inspiration on the other 
side of the Atlantic. In the last analysis, therefore, the framing of 
the American constitution began at Senlac, at Runny mede, at 
Marston Moor, at Westminster. John Lackland, Simon de Mont- 
fort, John Hampden, and Oliver Cromwell, not to speak of John 
Milton and John Locke — they all had a hand in it. In a sense, in- 
deed, Aristotle was one of the framers, for he first enunciated the 
principle of separation of powers, which is the most conspicuous 
feature of the American constitution. 

But a chapter on the making of the American federal constitu- 
tion cannot well cover the history of political theories from Aristotle 
to Madison. It will be long enough if it explains how the document 
was framed, who did the work, what manner of men they were, and 
what difficulties they had to overcome. In truth the work was a 
great achievement, perhaps the greatest single accomplishment i^ 
the whole history of the American people. These Fathers of the^ 
Republic, when they finished their task nearly one hundred and 
fifty years ago, were not especially proud of their handiwork, but 
they builded better than they knew. 

40 
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The convention was summoned to meet on the second Monday Organiza- 
in May, 1787, but when that date arrived many of the delegates convention, 
had not reached Philadelphia and more than a fortnight was lost 
in getting started. At length, a sufficient number being on hand, 
the convention unanimously chose Washington as its president, 
decided that votes should be taken by states as in the Congress of 
the Confederation, ordered that its deliberations be kept secret, 
and plunged right into its work.^ The meetings were held in the 
old brick State House in Philadelphia, the building in which the 
Declaration of Independence had been signed, but not in the same 
room.^ 

Who were the men here assembled to wrestle with the problem Who com- 
of welding thirteen restless communities into a single nation? 
Seventy-four delegates were appointed but only fifty-five ever 
attended, and some of these were present for a few days only. 

The average daily attendance was between thirty and thirty-five. 

There is a popular notion that these embodied most of the wisdom 
and resourcefulness that could be sifted from among the three 
million people who inhabited the thirteen states. Jeffe 2 :son once 
spoke of them as an ‘^assembly of demigods.^' Others have sec- 
onded the motion by calling them the greatest galaxy of patriots 
ever assembled in one place. In truth, however, the convention 
of 1787 was not a gathering of supermen but contained ordinary 
human beings of varying types. Undoubtedly it included a few 
men of great political sagacity. Washington, Franklin, Madison, 
and Hamilton would have done honor to any assembly, howsoever 
high its standards of statesmanship. 

But the convention also included in its membership some men All sorts 
who possessed neither ability nor a sense of humor, as the proceed- ^ 
ings disclose. All that can truly be said of the convention's make-up 
is that it included men of widely differing abilities, foresight, tem- 
perament, and experience. Therein lay its real strength and power. 

In addition, to the great quartette just mentioned the membership 
of the convention included a number of capable, shrewd, and re- 

^ The convention appointed a secretary, William Jackson, who kept a jonrnal 
of the proceedings but it turned out to be little more than a skeleton of formal 
^.notions and votes. If we had to depend on this journal alone we would know very 
little of what went on in the convention from day to day. But James Madison, 
one of the leading delegates, wrote a personal diary of the proceedings, which 
subsequently proved to be of the highest interest and value. Several editions of 
Madison’s Debates in the Federal Convention have been published. 

In the room directly above, commonly known as Carpenters’ Hall. 
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sourceful men such as Gouverneur Morris, James Wilson, John 
Dickinson, and Oliver Ellsworth; some substantial men of affairs 
such as Robert Morris, Nathaniel Gorham and Thomas Fitz- 
simons; some adroit politicians such as Elbridge Gerry and Roger 
Sherman; some well-meaning men of moderate ability, such as 
Rufus King, William Paterson, Edmund Randolph, Robert Few, 
John Rutledge, and the two Pinckneys; some cynics and doubters 
like Lansing and Yates; one or two long-winded debaters of 
parochial outlook like Luther Martin; and a number of others 
who did not have a great deal to say but who listened attentively 
and voted right when important issues arose. The men in this last 
group were the ones whom William Pierce in a pen-picture of his 
fellow delegates termed the ^Respectable characters'^ of the con- 
vention.^ 

Those who are familiar with the post-Revolutionary epoch of 
American history will notice that although the foregoing list is an 
impressive one, it omits the names of several well-known leaders. 
Thomas Jefferson was not a delegate; he was in France on a dip- 
lomatic mission. But Madison kept him informed of what was 
going on, and in general he approved. Patrick Henry was not a 
member of the convention; he had an opportunity to be one of the 
Virginia delegation but declined. Neither was John Hancock nor 
Samuel Adams of Massachusetts there, nor Tom Paine, the great 
radical, nor John Marshall, the foremost expounder of the con- 
stitution in later days. 

The fifty-five delegates came from twelve states, Rhode Island 
alone being wholly unrepresented: her legislature was controlled 
by radicals who would have nothing to do with the proceedings. 
Pennsylvania sent her full quota of seven; while New York sent 
only three, and these were absent a large part of the time. Nearly 
half the delegates were college graduates; and a majority had held 
public offices of one sort or another, some of them posts of high 
importance.^ Twenty-eight had sat in the Continental Congress 
or in the Congress of the Confederation. Almost as many were 
destined to serve in office under the new constitution. Lawyers 

1 ‘William Pierce of the Georgia delegation diverted some of his time from the se- 
rious work of the convention to write and leave for posterity an interesting thougfX- 
somewhat facetious sketch of his colleagues. It is printed in the American Historical ^ 
Review, VoL III, pp. 310-334. 

2 Nine were graduates of Princeton, four of William and Mary, two of Yale, two 
of Harvard, two of Pennsylvania, and one of Columbia. Among European univer- 
sities Oxford, Glasgow, and Edinburgh were represented. 
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were in the majority.^ Not a few delegates were men of large wealth 
or important business interests. Washington was the richest 
Virginian of his day and one of the wealthiest men in the whole 
country. Pierce Butler of South Carolina ranked among the most 
well-to-do citizens of his own commonwealth. Robert Morris of 
Pennsylvania was a large landowner; his holdings at one time ran 
into millions of acres. Many other delegates, though not rich, were 
men of considerable property according to the standards of the day. 
All but a very few were drawn from the professional and business 
classes. Roger Sherman of Connecticut, a shoemaker by trade, 
and William Few of Georgia, the son of a small farmer, were about 
the only delegates who represented the working classes. It is 
significant that there was not a single frontiersman or wage-earner 
among them. 

Nevertheless every shade of opinion and political belief was 
represented, from Alexander Hamilton, who would have created a 
thoroughly centralized and aristocratic union, to Luther Martin 
of Maryland, who wanted the old confederation left as it was, 
weaknesses and all. There were those who wanted democracy, and 
a larger number who were afraid of it. Its variety of ideas and 
attitudes, not its omniscience, was the great asset of this conven- 
tion. Washington feared that the diversity of opinion was so great 
as to preclude any action at all. Many wiser groups of men at 
various times in human history have set their minds to the work of 
lawmaking, but never has there been a body more evenly balanced, 
or more willing to compromise for the sake of progress. 

The fact that there were many rich men among the framers of 
the constitution has given a good deal of concern to radical minds. 
One distinguished student of American government, some years 
ago, wrote a whole volume to demonstrate that the constitution 
was drafted and put through by men who owned land, mortgages, 
depreciated paper money, or government bonds, in other words by 
men who stood to profit financially by the establishment of a strong, 
orderly government.^ 

But many of those who signed the Declaration of Independence 

1 Thirty-three, out of the fifty-five delegates who attended the convention, 
Were lawyers. Eight were business men and six were plantation owners. One was 
a clergyman, one a teacher, one a physician. Three could hardly be called anything 
but politicians, and the remaining two had no occupation. 

2 Charles A. Beard, An Economic Interpretation of the Constitution of the United 
States (New edition, New York, 1935). 


Aristocrats 
and demo- 
crats. 


nich men 
and poor 
men. 



Wealth and 
the Dec- 
laration of 
1776. 


The leaders: 
George 
Washing- 
ton. 


Benjamin 

Franklin. 


Alexander 

Hamilton. 


44 THE GOVEENMENT OF THE UNITED STATES 

were also men of wealth. John Hancock, whose flaming signature 
tops the list, was probably the richest man in Massachusetts. 
Jefferson was a large owner of land. John Adams, Robert Treat 
Paine, and Elbridge Gerry were men of property: Several others 
were in the same class. The Declaration, quite as clearly as the 
constitution, was the work of moneyed men; but that does not 
mean that either document was conceived in a spirit of monetary 
selfishness. The ownership of property was not looked upon as a 
barrier to public confidence in those days. The leaders in colonial 
times had been men of substance; the leaders of the Revolution 
came mainly from the well-to-do. Why should it be made a re- 
proach to Washington that he was rich as well as resourceful, or to 
Franklin that he was thrifty as well as wise? Was Jefferson any 
less of a democrat because he owned broad Virginian acres? If men 
of wealth and influence had been kept out of the convention in 
1787 the natural leaders of the people would have been absent. 

Washington presided throughout the convention's deliberations. 
His military bearing and reserve gave dignity to the proceedings. 
As presiding officer he felt debarred from any part in the debates 
and is only twice on record as formally addressing the convention — 
on the first day to welcome the delegates and on the last day to 
close the proceedings. But he rendered great service in quieting 
the occasional storms of personal animosity, and there is reason to 
believe that he accomplished much by conferring with individual 
delegates when the convention was not in session. 

Benjamin Franklin, who headed the Pennsylvania group, was 
the most versatile genius of them all (the first civilized Amer- 
ican,” one of his biographers calls him), but he was now eighty-one 
years old, crippled with rheumatism, and his voice would no longer 
rise above a whisper. Nevertheless his mature judgment and his 
quiet optimism were steadying factors of great value. His pen did 
service when his voice failed, and some of the wisest suggestions 
came from it. 

In point of political genius, imagination, and eloquence, none of 
the delegates equalled Alexander Hamilton of New York. He was 
still a young man, only thirty, well educated, and with intense 
political convictions. He distrusted popular government andr^^ 
wanted the ship of state well ballasted. Hamilton wanted the pre- 
ponderance of power to be vested in the central government; he 
proposed that senators hold office for life and the governors of 
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states be appointed by the federal authorities. Moreover, he would 
have made all state laws subject to absolute veto by these gover- 
nors.^ Of course his fellow delegates were not prepared to support 
so drastic a program. Hamilton, moreover, was absent from meet- 
ings a great deal, owing to personal business of an urgent nature. 
But he was rated the most eloquent speaker in the convention, and 
his colleagues listened appreciatively even when they were deter- 
mined to vote his proposals down. On one occasion, after his most 
magnificent effort, he got nobody^s vote but his own. As one of his 
fellow delegates said, “he was praised by everybody and sup- 
ported by none.’^ 

Then there was James Madison of Virginia. He is often called 
the “Father of the Constitution,^’ and if the attribute of paternity 
must go to some one man, he is entitled to it. Less brilliant than 
Hamilton, he was more widely read, less aggressive, and more 
patient in the advocacy of his views, — a prim little man, still in his 
middle thirties, but looking prematurely old, and without a shred 
of personal magnetism. His style of writing was dry and his voice 
monotonous. But if ever a man proved that the scholar* has his 
place in politics, Madison did it in this convention. The breadth 
and accuracy of his information, the perfection of his patience, and 
the quiet compulsion of his arguments — ^these things contributed 
to make him a more influential figure at Philadelphia than Edmund 
Burke or Daniel Webster could have been. Madison was described 
as “modest, quiet, neat, refined, courteous, conciliatory, and 
amiable.” Along with high intelligence this was a rare combination 
of qualities. 

A graduate of Princeton, and from early days an industrious 
student of past politics, Madison knew what had brought about the 
rise and fall of every federation from the Achaean League to his 
own day. In preparation for the convention he prepared elaborate 
“Notes on Ancient and Modern Confederacies,” and this manu- 
script furnished him with ammunition for his part in the debates. 
When difficult questions arose Madison was on his feet with the 
data and precedents. Much of what we now know about the pro- 
ceedings of the convention, moreover, is due to Madison’s method- 
ical industry, for day by day he entered in his private journal a 

1 See Hamilton’s “Draft of a Constitution for the United States” printed in 
Max Farrand, Records of the Federal Convention of 1787 (3 vols., New Haven, 1911), 
Vhl. Ill, Appendix F. 
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r6sum6 of what went on and as a true record this has proved to be 
invaluable.^ The constitution as finally drafted was not a mirror 
of Madison’s political ideas, but it included many of the things 
that he urged. Madison deserved well of his country, and his days 
were long in the land, for he outlived all the other members of the 
convention.^ 

James Wilson of Pennsylvania also deserves a place in the hall of 
fame, for he ranks next to Madison as the best-informed and most 
industrious member of the convention. Wilson was a good lawyer, 
reasoned clearly, and took great delight in smashing down, with 
sledge-hammer blows, the arguments of his opponents. With 
Madison he worked shoulder to shoulder at all times, and they 
made a great team. Together they won many victories and it was 
sometimes difficult to determine which deserved the major portion 
of the credit. 

There were others whose prominence in the convention almost 
gave them rank as leaders. Luther Martin of Maryland was one 
of these, a great advocate but a partisan one who made speeches 
of pitileas length. On one occasion he spoke for two whole days, 
hot days at that. The world must have lost a great oration for not 
a fragment of it has been preserved except a casual mention in 
Madison’s diary. But there has come down to us the unfriendly 
comment of a fellow delegate, Oliver Ellsworth, who remarked that 
Martin had exhibited without blush a specimen of eternal volubil- 
ity.” John Dickinson and Gouverneur Morris of Pennsylvania, 
Roger Sherman and Oliver Ellsworth of Connecticut, Rufus King 
and Elbridge Gerry of Massachusetts, William Paterson of New 
Jersey, George Mason and Edmund Randolph of Virginia, the two 
Pinckneys of South Carolina, were all active in the proceedings and 
contributed to the outcome in varying degrees. It is hard to tell 

1 Here is Madison’s account of the way in which the Journal was compiled: 
“I chose a seat in front of the chamber. ... In this favorable position for hearing 
all that passed, I noted in terms legible or in abbreviations and marks intelligible 
to myself what was read from the Chair or spoken by the members; and losing 
not a moment unnecessarily between the adjournment and the reassembling of the 
convention I was enabled to write out my daily notes. ... It happened also 
that I was not absent a single day, nor more than a casual fraction of an hour in 
any day, so that I could not have lost a single speech unless a very short one.’’ 
The original J oumal is now in the Library of Congress. It was not published untU,*, 
1840, after Madison’s death. 

- Madison w'as a warm admirer of his fellow Virginian, Thomas Jefferson, by 
whom his political views were considerably influenced. President Theodore Roose- 
velt, in lecturing at Harvard on one occasion, referred to Madison as “a pale copy 
of Jefferson.” This did not seem to me a fair characterization. 



THE CONSTITUTION AND ITS MAKERS 


47 


just how much influence each exercised, for in the constitutional 
convention of 1787, as in all deliberative bodies, the men most 
frequently on their feet are not necessarily the ones whose opinions 
counted with their colleagues. 

While the convention contained men of all ages, from Dayton A body of 
of New Jersey, who was only twenty-seven, to Franklin, who was 
almost eighty-two, one is impressed with the fact that much of the 
best work was done by the younger members. James Madison, who 
contributed most to the daily labors, was thirty-six; Alexander 
Hamilton, who made the greatest single argument of the whole 
summer, was only thirty; and Gouverneur Morris, who put the 
finishing touches to the document, was just thirty-five. At least a 
dozen other members were still below the meridian of forty-five. 

The constitution, accordingly, reflected the zeal and optimism of 
relatively young men, chastened by the mature judgment of their 
older colleagues. The convention was not a gathering of elder 
statesmen. 

On the other hand the convention was strong in men of practical But the 
experience. A majority of the delegates had served in tl^e Conti- ^e-remen 
nental Congress, or the Congress of the Confederation, or had helped 
to frame the constitutions of their respective states, or had been 
governors, or members of state legislatures. Very few of them, 
indeed, were without political experience of one sort or another, 
while many of them had acquired a great deal of it. This was what 
kept the convention from chasing rainbows. Its membership com- 
bined youthful idealism with a knowledge of practical politics. 

One balanced the other. There were occasional references to the 
political theories of Grotius, Locke, and Montesquieu; but there 
were more frequent allusions to the actual experience of Mary- 
land, Massachusetts, and Virginia. John Dickinson expressed the 
convention's general attitude when he suggested that ^'experience 
must be our guide; reason may mislead us.^^ 

In organizing, the convention adopted its own rules. The dele- The pro- 
gates, as has been said, were pledged to secrecy, and this was a wise 
move, for if the subsequent bitter disagreements among the mem- 
bers had been known to the people, the constitution would prob- 
ably never have been ratified by the states. The summer of 1787 
was an unusually hot one in Philadelphia but sessions were held 
almost every week-day from May to September. Plans and pro- 
posals were brought in by delegates and referred to committees, 
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but all the vital questions were threshed out on the floor by the 
whole convention. Those who glance through Madison’s Journal 
will observe that some things were discussed for a while, then laid 
over, then taken up again, voted upon, reopened, reconsidered, 
and debated a half-dozen times before a final agreement was 
reached. The rules of procedure permitted the utmost freedom of 
debate and reconsideration. Nothing was railroaded through. 

Plans, Compromises, and Agreements 

It did not take long to discover that among the delegates theie 
were conflicting opinions as to what the convention ought to do. 
Some felt that the Articles of Confederation should be u,sed as a 
basis and that the convention had no authority to do more than 
supplement or strengthen the Articles. In a sense they wcic light. 
It was for this express purpose that the delegates had been ap- 
pointed. But others were of the opinion that the Articles wore so 
hopelessly inadequate that revising them would be a wa.ste of time. 
A vote on this question was taken and it carried, six states to one, 
with Ney-- York divided and five states not yet represented. 

Madison sided strongly with the majority. Even before the 
sessions began he and his Virginia colleagues had prepared a new 
scheme which disregarded the Articles altogether, and this plan 
was submitted to the convention in its opening days by Edmund 
Randolph of Virginia. Known as the Randolph plan (although 
largely Madison’s work) it proposed a real federal union, with a 
central executive, legislature, and judiciary. Further it con- 
templated that the federal government should have independent 
taxing powers and should possess authority to make its mandates 
fall directly upon the individual citizen, not merely upon the 
states. The federal Congress, under this plan, was to be made up 
of representatives from the several states in proportion to the 
number of “free inhabitants” in each, or in proportion to their 
respective tax contributions. Virginia would have fifteen or six- 
teen representatives, while Georgia, Delaware, or Rhode Island 
would each have only two or three. Thus the larger states would 
control the new federal legislature. The Congress, moreover, wa,s 
to have a veto on laws passed by the legislatures of the several 
states. The Congress was to have two chambers, one elected by 
the people and the other appointed by the elective house from a 
panel of names submitted by the state legislatures. 
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The opponents of the Randolph plan were slow in organizing 
and it was not until the middle of June that William Paterson of 
New Jersey, on behalf of the small states, brought forward a 
wholly different* scheme.^ This plan contemplated the continu- 
ance of a congress on substantially the same lines as under the 
Articles of Confederation — a single chamber with each state 
having one vote but with the addition of an executive chosen 
by the Congress, and with provision for a federal judiciary. The 
Paterson plan also provided for a federal revenue by proposing 
that the Congress be given the power to levy duties and excises, 
and it authorized the federal government to use force, if necessary, 
to compel the states to fulfill their obligations. The adoption 
of this plan would have necessitated no new constitution. A 
few amendments to the Articles of Confederation would have 
sufficed. 

For weeks the convention, in committee of the whole, debated 
the merits and shortcomings of each proposal. Representatives 
of the larger states pointed out the unfairness of giving to the 
states which would pay most of the taxes no more representation 
than those which would contribute little. Their opponents re- 
torted that to depart from the old doctrine of equality among 
the states, big and little, would be the first step towards the ulti- 
mate servitude of the smaller commonwealths. There was no 
more reason, said one delegate, for giving a large state more votes 
than a small state than there was for giving a big man more votes 
than a little man. 

The fundamental trouble was that some states were large and 
some small; while all were sovereign and independent. They had 
adopted the doctrine of common equality as a makeshift at the 
outset of the war; now the small states held to it as a vested right. 
For a time it seemed as though the convention would break up 
in disorder by reason of its failure to resolve this fundamental 
disagreement. ‘^The fate of America ” (as Gouverneur Morris put 
it) “ was suspended by the strength of a hair.’^ But there were 
enough practical politicians on hand to find a solution through the 
channel of compromise. 

1 An alternative plan was also laid before the convention by Charles Pinckney 
of South Carolina. Just what this plan contemplated we do not know, for there 
is a good deal of doubt whether the document which has been published as the 
“Pinckney Plan’' {American Historical Review^ Vol. IX, pp. 741-747, July, X904) 
inauthentic. 
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This solution is commonly known as the Connecticut compro- 
mise, because it was brought forth in its final form by delegates 
from that state, although it is believed to have sprung from the 
fertile intellect of Benjamin Franklin.^ In brief, it provided that 
the upper House of the proposed federal Congress should be 
based on the equal representation of the states, while the lower 
House should represent the several states in proportion to their 
respective populations, with the additional proviso that all bills 
for raising revenue should originate in the lower House. Before 
the delegates from the larger states agreed to this arrangement, 
however, they made certain that the new federal government 
would be a real one. The Connecticut compromise, so-called, was 
not accepted by them until after the convention had decided that 
the new Congress, unlike the Congress of the Confederation, 
should exert its powers directly upon the individual citizen through 
its own laws; likewise that the new central government would have 
its own executive officials and courts. This agreement, commonly 
known as the Great Compromise, cleared the air and removed a 
serious stumbling-block. 

But presently other sources of friction were encountered. Repre- 
sentatives in the lower House of the new Congress were to be ap- 
portioned among the several states on a basis of population, but in 
counting the population of a state were slaves to be included or 
left out? And should Congress be free to prohibit the importa- 
tion of slaves, thus depriving the southern states of their labor 
supply? Having power to regulate commerce, should Congress be 
permitted to lay a tax on exports? These and various other ques- 
tions were productive of much wrangling, but in due course all of 
them were adjusted, usually by some sort of compromise. 

Many other problems had to be worked over patiently. The 
convention, to use Benjamin Franklin's metaphor, spent a great 
deal of its time sawing boards to make them fit. The constitution 
is full of sawed-off provisions. Take the congressional term, for 
example. Some wanted congressmen elected annually; others 
urged a three-year term. In the end they split the difference and 
made it two years. So with the qualifications for voting. A few 
desired to establish manhood suffrage for all white citizens. More 

^ It was introduced by William Samuel Johnson, a Connecticut delegate who 
otherwise did not take a prominent part in the debates. A scholar of considerable 
repute, he had received an LL. D. from Oxford, and on the floor of the convention 
ho was always respectfully addressed as “Doctor” Johnson, 
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of the delegates favored a property qualification for voting. In 
the end they left the matter to each state to decide for itself. 
Another compromise is not embodied in any single clause of the 
constitution biit permeates every section of it. This was the 
compromise between the delegates who desired a strong central 
government, able to pay off the war bonds, bring the currency 
back to par, build up the nation's commerce, and give adequate 
protection to property rights, and, on the other hand, those who 
wanted assurance that the new government would be limited, dem- 
ocratic, directly responsible to the people, and prohibited from 
unduly interfering with the states. To satisfy both, the convention 
equipped the new government with all sorts of checks and balances. 

But all this should not obscure the fact that the constitution 
embodies a series of unanimous agreements as well as a string of 
compromises. His*torians have paid too little attention to one, 
too much to the other. Take the most important section of the 
constitution, the one that sets forth the ‘^eighteen powers of Con- 
gress." ^ On at least fifteen of these powers there was no serious 
disagreement at ail. Everyone agreed, for example, that the new 
government should have power to levy taxes, to borrow money, 
to regulate foreign commerce, to declare war, to coin money, to 
control the postal service, to provide for the national defense, and 
so on. So it was with the limitations which the constitution placed 
upon Congress, and on the states. When you say that the consti- 
tution is a bundle of compromises" you are right; but it would 
be equally correct to call it a series of unanimous agreements. 

The convention did much of its work in committee of the whole, 
— debating, enlarging, amending, and finally adopting a series of 
twenty-three resolutions most of which grew out of the Randolph 
plan. These resolutions were then referred to a committee of detail. 
This committee elaborated the resolutions into articles, thus put- 
ting the new constitution into semi-final form. Thereupon the 
convention went over the whole thing, section by section. Nearly 
five weeks were spent at this task, the members working five or 
six hours each day. Every phrase, indeed almost every word, 
was carefully scrutinized. Early in September this long and tedious 
work was finished; then a small committee was named to revise 
the stile" of the document. Gouverneur Morris, as chairman of 
this committee, was charged with the work of putting the provi- 

' 1 Article I, Section 8. 
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sions into orderly form and clear phraseology. How admirably he 
performed this task even a rapid reading of the document will 
disclose. For conciseness and lucidity the Constitution of the 
United States still stands without a peer among the constitutions 
of the world. 


The Fight for Ratification 

On September 17, 1787, the final draft was ready and it was 
signed by thirty-nine members of the convention. Of the others, a 
good many were absent; a few refused to sign. The latter included 
Randolph, Gerry, and Mason, three of the most influential dele- 
gates. But there were no hard feelings. The delegates took dinner 
together at the City Tavern, bade each other good-bye, and started 
for their homes. The constitution was then sent to the Congress 
of the Confederation with two recommendations, first, that the 
document be submitted for ratification to conventions specially 
elected for the purpose in each state, and, second, that the new 
government should be set up whenever nine of these conventions 
had . ratified the constitution. The first recommendation was 
made because it was felt that the constitution would stand a better 
chance of adoption by special conventions than by the state legis- 
latures. The second was intended to prevent the whole work 
being nullified by the refusal of two or three states to come in. 
No one among the delegates had the hardihood to hope that every 
one of the thirteen states would accept the new constitution. 

There were serious doubts, indeed, whether even nine states 
would concur. This is not surprising, for the members of the 
convention were far from being enthusiastic over the product 
of their summer’s labor. Not one of the thirty-nine who signed 
the constitution regarded the document with full approval. 
Alexander Hamilton, for example, gave his signature, but in doing 
so took occasion to remind the convention that no man’s opinions 
were more remote from the new constitution than his own. He 
was ready to accept it because he felt that the new federal govern- 
ment could not possibly be any worse than the old one. Benjamin 
Franklin also had misgivings; but after remarking that the ex- 
perience of fourscore years had taught him to doubt the infallibility 
of his own judgment, he placed his name at the head of the Penn- 
sylvania delegation. ''Thus, I consent. Sir, to this constitution 
because I expect no better, and because I am not sure that it is 
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not the best. . . A similar spirit of acquiescence, in the face of 
doubts and fears, was displayed by many of the others. Twelve 
states were represented among the signatures by one or more 
• delegates. 

As the convention had met behind closed doors no inkling How the ^ 
of what the delegates were doing reached the people till eyery- tutioi^wa^^ 
thing was done. In lieu of actual information from within the 
brick walls, however, the newspapers circulated all sorts of gossip opinion, 
as to what was under consideration. Many of these rumors were 
wild, but even the wildest among them found believers. Some 
honest men in various sections of the land were convinced that a 
monarchy was being hatched at Philadelphia. When the constitu- 
tion was finally made public, it contained, of course, many sur- 
prises. There were loud protests that the convention had been 
summoned to revise the Articles of Confederation and had no 
right to draft a new constitution. Other critics argued that since 
the Articles of Confederation had been ratified by the state legis- 
latures they could not be supplanted except by unanimous action 
of the same legislatures. Who gave these delegates at Philadelphia 
the right to say that their new constitution should go into effect 
when approved ^^by conventions” called in nine states out of the 
thirteen? They had been given no such right; they had merely 

usurped it. ... 

Some thought that the new constitution made the central gov- 
ernment too strong; others that it did not make the central 
government strong enough.^ Some protested that it set up an 
aristocracy of wealth; others that it went too far in the direction 
of democracy — with its short terms for congressmen and its pro- 
vision for having the senators chosen by the state legislatures. 

Some complained that the new government would be too depend- 
ent on the states; others feared that it would be too independent 
of them. 

From all quarters, again, came the well-founded criticism that The^fauit- 
the constitution contained no bill of rights, no guarantees for “ ®'’®‘ 
freedom of the press, freedom of speech, religious liberty, and so 
forth, such as had been incorporated in most of the state consti- 

1 In Paul Leicester Ford’s Pamphlets on the Constitution of the United States 
(Brooklyn, 1888) will be found a collection of criticisms issued by various con- 
temporary opponents of the constitution. These are worth reading because they, 
indicate how many flaws, real and imaginary, the opponents of the new constitution 
were able to pick in it. 
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tutions. Thomas Jefferson, for example, regarded this omission 
as the chief defect in the convention's work. Some people grum- 
bled because the constitution gave the new federal government 
power to issue paper money; others because it took that right 
away from the states. Some were afraid that the President's 
power as commander-in-chief would produce a New World Crom- 
well, and one critic made much of the fact that the power of Con- 
gress within the new federal capital, ten miles square, would be 
absolute and supreme, thus throttling free government at its very 
source. Clergymen took a fling at the document as sacrilegious 
because it contained no mention of the Deity and did not even 
require that officeholders must be Christians. The fault-finders 
were numerous, and they included many influential leaders. 

The Congress of the Confederation, after some delay and hesi- 
tation, sent copies of the constitution to the' legislatures of the 
several states. These, in turn, called on the people to elect dele- 
gates to state conventions. Such conventions in Delaware, Penn- 
sylvania, and New Jersey accepted the new constitution almost 
at once; ^Georgia and Connecticut followed within a few weeks. 
Then serious obstacles began to appear in some of the larger 
states: Massachusetts, New York, and Virginia, — where the cam- 
paign of opposition grew intense. Criticism was let loose in 
broadsides, pamphlets, cartoons, stump speeches, letters to the 
newspapers, and even in doggerel poetry. Letters of denunciation 
filled whole columns, even whole pages of the weekly journals. 
Constant Reader, Plain Truth, Americus, Sentinel, Taxpayer, and 
Rusticus laid their barrage across the editorial desks. Never be- 
fore had America, or any other country, withstood such a charge 
of the quill-pen brigade. 

Nor was the ink-spattering wholly directed against flaws in the 
constitution itself. Personal attacks were launched against the 
leading men of the convention, and even Washington did not 
escape the flood of invective. He might be a good soldier, they 
said, but a patrician in his ideas and a tyro in politics. Franklin 
was termed a doddering octogenarian in his second childhood, 
while Madison and Hamilton (still in their early thirties) were 
ridiculed as schoolboy politicians. The pamphleteers and carica- 
turists tried to make people believe that John Dickinson and 
Robert Morris were Tories, that James Wilson was pro-British 
(Caledonian Jimmy, they called him), Roger Sherman a weather^ 



THE CONSTITUTION AND ITS MAKERS 


55 


cock, while the rest of the delegates were conceited nobodies. 
From Georgia to New Hampshire the states seethed with dis- 
cussion, hot and heavy. 

The danger was not merely that fewer than nine states would 
accept the constitution, but that the refusal of one or two pivotal 
states might bog the whole plan. There was New York, for exam- 
ple, where popular feeling was running strongly against the con- 
stitution. If New York stayed out, the new union could hardly 
be a success even though all the other states came in. For New 
York stretched right across the country from the Atlantic to 
the Lakes. Four states were to the north of her and eight to the 
south. No union could be solid without New York. The most im- 
mediate need, therefore, was for a campaign of counter-propaganda, 
or a campaign of education, which would focus the attention of the 
people, both in New York and elsewhere, upon the merits of the 
constitution itself, not upon the failings of the men who had 
framed it. 

Such a campaign was planned by Alexander Hamilton who en- 
listed the cooperation of James Madison and John Jay, During 
the winter and spring of 1787-1788 these three wrote a series of 
letters which were printed, sometimes three or four letters a week, 
in various New York newspapers. Each letter dealt with some 
provision of the constitution explaining, defending, and appealing 
to the patriotism of the people. All bore the common signature 
‘‘Publius,” and although the individual authorship of several letters 
cannot be definitely determined it is beyond doubt that the ma- 
jority of them were the work of Hamilton and Madison. 

Although these newspaper expositions of the new constitution 
were written hurriedly and for campaign purposes, they set a 
high standard both in substance and in style. Brushing aside all 
personalities, all appeals to passion, or to sectional prejudice, 
they went right to the heart of every constitutional question. 
They were the work of men who knew, better than any others of 
their time, just what the provisions of the new constitution were 
intended to mean. Naturally the letters exerted a great influence 
upon the public mind, and particularly upon the minds of those 
who came to the state conventions without a clear understanding 
of what the various provisions of the constitution implied. Had 
it not been for this vigorous educational campaign, there is every 
-reason to believe that New York would have rejected the constitu- 
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tion, for in the end that state ratified by the narrow majority of 
three votes. In Virginia also the constitution had rough sledding, 
with Patrick Henry leading the opposition. But the influence of 
Washington, Madison, and John. Marshall saved the day. Vir- 
ginia ratified, eighty-nine to seventy-nine. 

Even before all the letters of Madison, Hamilton, and Jay had 
appeared in the newspapers they were collected and printed in 
book form under the title of The Federalist. In that shape they 
have come down to us, and remain today the best contemporary 
exposition of what the constitution meant to the men who made 
it. But of course the book is not a trustworthy guide for those 
who want to know what the various provisions of the American 
constitution express or imply today. Twenty-one amendments 
have since been added; the courts have interpreted many clauses 
in a way which the makers of the constitution could never have 
foreseen; political parties have arisen; and all sorts of political 
usages have grown up around the original frame of national gov- 
ernment. Time and circumstances have wrought great and far- 
reaching changes, especially during the past thirty years. The 
student of American political philosophy will find in The Federalist 
nothing about the new deal or collective bargaining, the interstate 
commerce commission or the tariff board, dollar devaluation or old 
age pensions, the presidential primaries or the grandfather clause — 
nothing about the many incidents of public policy which are topics 
of discussion today. But as a treatise on the original philosophy of 
federal government in the United States these letters of 1787-1788 
remain unsurpassed.^ 

While it is impossible to tell with certainty what would have 
happened had the constitution been submitted for acceptance to 
the direct vote of the people in the various states, there is every 
reason to think that it would have been rejected; At the hands 
of conventions it had a far better chance of ratification because 
in none of the states save New York were the delegates to these 
conventions chosen on a basis of manhood suffrage. In all the re- 
maining states there were property or other qualifications for vot- 
ing, and the propertied classes were, on the whole, favorably dis- 
posed towards the constitution. They felt that nothing but a 
strong central government could stem the drift to anarchy. The 

^ There are many editions of The Federalist, abridged and unabridged. The book 
can be found in any library. •• 
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constitution drew its chief support from the business interests, 
the professional men (including the clergy), the plantation owners 
of the South, the merchants and shipowners, the men of educa- 
tion — in a word from that part of the population which lived in 
the better-settled parts near the seacoast. A line drawn north 
and south, about fifty miles inland from the seaboard, would have 
marked off the supporters of the new constitution from its op- 
ponents fairly well. 

The opposition came principally from the interior and sparsely 
settled areas, from the struggling farmers and pioneers who wanted 
cheap money issued by the states, who looked upon the merchants 
as profiteers, and who were in no mood to do anything that would 
benefit the towns. ^ The new constitution was unpopular with the 
debtor class and exceedingly so among the non-property owners 
who were still disfranchised in all the states but one. These non- 
voters contributed a great deal to the storm of protests, but they 
did not count much in the ratifying conventions. 

At any rate the constitution was not carried into operation on 
any tidal wave of popular enthusiasm. It was framed .and sub- 
mitted to the states at a time when business conditions were bad 
and the national outlook unpromising. The country was in a dis- 
illusioned, resentful frame of mind. The delegates at Philadelphia 
were men of political sagacity and their eyes were not closed to 
what was going on. They knew that the country was in trouble, 
that it needed peace, order, and economic stability rather than 
an additional dose of democracy. They tried to devise a plan of 
federal government which would meet the existing emergency and 
could be adapted to future needs. Quite naturally, therefore, the 
constitution was not so strongly infused with ultra-democratic 
provisions as would have been one framed ten years earlier, by 
the men who signed the Declaration of Independence, for example. 
It was not the sort of document that Daniel Shays, Patrick Henry, 
Tom Paine, or Sam Adams would have drawn. 

Despite its checks and balances, its conservative tone, and its 
emphasis on protection to the rights of property, this constitution 
yras nevertheless a landmark in the progress of democracy. No 
leading nation of Europe in 1787 had a written constitution of 

^ For further information on this important point see 0. G. Libby, The Geography ^ 
ical Distribution of the Vote of the Thirteen States on the Constitution in 1787-88 
(Madison, 1894), and C. A. Beard, An Economic Interpretaiion of the Constitution 
*of the United States (New edition, New York, 1936). 
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any sort; nor, with the single exception of England, even the 
forms of popular government. The new American constitution 
provided a scheme of government which was much more demo- 
cratic than that which England possessed at the time. It is prob- 
able that Thomas Jefferson, had he been given the task, would 
have framed a more liberal document, and there is no doubt that 
Alexander Hamilton would have written a more conservative one. 
James Madison could readily have devised a simpler and more 
■logical scheme of government. But any such constitution would 
have been rejected by the states. No one man could have devised 
the compromises which the constitution contains, and without 
these compromises there would have been no ratification. 

At any rate these statesmen created a union that has endured. 
Their roll of parchment still governs their children \s grandchildren, 
after the lapse of nearly a hundred and fifty years. Their thirteen 
states have grown to forty-eight; their three million people have 
increased nearly fiftyfold. Faulty though their work may have 
been in spots, can there be any greater tribute to its worthiness 
than that it has served so long? Leaders of the people by their 
counsels, wise and eloquent in their instructions, all these were 
honored in their generations and were the glory of their times. . . . 
With their seed shall continually remain a good inheritance, and 
their children are within the covenant. . . , Their glory shall not 
be blotted out. . . . Their bodies are buried in peace, but their 
name liveth forevermore.'^ ^ 

But to return to the final ratification. It will be recalled that the 
constitution was to go into force whenever nine states should have 
accepted it. By midsummer of 1788 the necessary nine had been 
secured; Virginia and New York soon made it eleven, and the 
victory became decisive. North Carolina did not give assent till 
the autumn of 1789, however, and Rhode Island delayed ratifica- 
tion until the spring of 1790. 

When nine states had announced their adhesion the Congress 
of the Confederation, which had prolonged its lingering existence 
during all these turmoils, issued a call to the various states to 
choose presidential electors, senators, and congressmen; lilcewise 
it designated New York as the temporary seat of the new govern- 
ment, and then gracefully bowed itself out of the picture. It 
could not muster a quorum to pass a motion of final adjournment. 

1 Ecclesiasticus (Apocrypha), 44: 4-13. 
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Ten states responded by choosing presidential electors, who in due 
course selected Washington as President and John Adams as Vice 
President of the Union. Likewise, they chose their quota of senators 
and representatives in the way prescribed. The new government 
took ofBce on April 30, 1789. 
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Vol. I, pp. 319-356. Mention should also be made of Louise I. Trenholme, 
Ratification of the Fedeval Co'tistituiwn (New York, 1932). The proceed- 
ings in these various state conventions are printed in Jonathan Elliot, 
Debates in the Several State Conventimis on the Adoption of the Federal 
Constitution (2nd edition, 5 vols., Washington, 1854), commonly cited 
as Elliot's Debates. 



. CHAPTER V 

“THE SUPREME LAW OF THE LAND” 


This tJonstitution . . . shall be the supreme law of the land; and the judges 
in every state shall be bound thereby, anything in the constitution or laws of 
any state to the contrary notwithstanding . — The Constitution of the United 
States; Art icle V JjJ*aragraph 2. 

The Constitution of the United States, to use its own words, is 
^Hhe supreme law of the land/^ " This ancient and noble phrase 
makes perfectly clear where the constitution stands. Yet the 
written constitution is a short document, as such things go. It is 
shorter than the constitution of any other nation and shorter 
than any of the state constitutions. There are about jyOO^jwords 
in it, occupying ten or twelve pages of print, which can be read in 
half an hour. But let no one make the error of imagining that these 
ten or twelve pages can be understood by merely reading them. 
There are many things in this remarkable document which are not 
visible to the naked eye. Not only that, but these printed words 
do not by any means include the whole Constitution of the United 
States. They form only the basis, the starting-point. Pyramided 
upon this foundation is a superstructure of vastly greater dimen- 
sions, made up of federal and state laws, judicial decisions, usages, 
precedents, and official opinions which fill statute books, law re- 
ports, rules of procedure, and adn^istrative decisions to the ex- 
tent of a million pages or more.’j^he architects of 1787 built only 
the basement. Their descendants have kept adding walls and 
windows, wings and gables, pillars and porches to make a ramblmg 
structure which is not yet finished.p^hat is what the framers of 
the original constitution intended. It was not in their minds to 
work out a complete scheme for the government of their country. 
No one in the Great Convention expected the work of that bo(ly 
to do more than point a finger in the direction of the rising sun. 

In this sense John Marshall, Woodrow Wilson, and Franklin 
Roosevelt are entitled to be ranked as makers of the American 
constitution just as truly as James Madison and Benjamin Franklin* 
-were. For these jurists and statesmen have from time to time 
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infused its principles with a new spirit.^ And thousands have 
helped them in their task, hence the makers of the constitution, 
in its wider sense, form a great company which no man can number. 
Even today they are hard at work, never more so, and their task 
will not be finished till the end of time. The process by which the 
constitution has been developed, year by year, will be explained in 
the next chapter of this book; meanwhile it may be well to indicate 
what its distinctive and fundamental features were at the outset. 

In the first place the constitution gives recognition to the prin- 
ciple of popular sovereignty. It avows itself to be the act of the 
people.i/^We, the people of the United States . . . do ordain and 
establish this constitution.^ ^Of course it can be argued, and quite 
.rightly, that the men who framed it were not chosen by the people, 
nor was. their work ratified by a popular vote. But the fact re- 
Omanis that the document asserts itself to be an ordinance of the 
people and has been accepted as such for nearly five generations. 
Without the acquiescence of the people it could never have been 
continued in force during all these years. 

The second outstanding feature of the constitution is this: that 
it is a grant of powers. It created a new government and endowed 
that government with definite rights, making it supreme within 
its own sphere. Yet it left the state governments functioning — 
and likewise supreme within their own fields of jurisdiction. /This 
idea of dividing supreme powers among two governments was of 
course not a new one in 1787. The people had grown accustomed 
to it. In colonial days they had recognized the London authorities 
as being supreme in some matters, but had claimed for themselves 
full authority in others. The Articles of Confederation had also 
divided jurisdiction, giving a few ultimate powers to the congress 
but retaining most of them for the states. The framers of the 
American constitution knew that two governments could be su- 
preme, each within its own sphere, for they had seen it done. So 
they proceeded to give the new federal government certain powers, 
to be exercised without interference by the states. All other author- 
ity they left to the states and any doubt that might have arisen 
on this point was resolved in advance by the tenth amendment.® 

Of course there had been dual governments in other countries 

^ See the author’s Makers^of the Unwritten Constitulion (New York, 1930). 

2 “The powers not delegated to the United States by the constitution, nor 
prohibited by it to the states, arc reserved to the states respectively, or to the 
people.” 
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long before 1787, but their history had been one long chronicle 
of failures, partial or complete. Either the central government had 
received too little power and had perished from general debility, 
or it had been given too much power and eventually had crushed 
out everything else. The makers of the American constitution 
sought to prevent either of these things happening.txThey wanted 
a strong central government and strong state governments, with 
neither encroaching on the other.v^'So they gave large powers to 
the new federal government, but tooF care^ to limit these powers. 
For example, they tried to assure the new federal government a 
reasonable revenue, but did not give it unrestricted power to tax; 
they empowered it to regulate foreign and interstate commerce, 
but not to interfere with commerce within the states; and they 
authorized it to maintain an army but left each state its own mi- 
litia. To the states, moreover, they reserved the whole field of civil 
and criminal law, the control of local government, the up-building 
of an educational system and many other far-reaching functions. 

It has sometimes been said that the framers of the constitution 
tried to give all powers of a general nature to the central govern- 
ment, while reserving ail powers of a local nature to the states. 
But that is not what they tried to do. Having in mind the ex- 
perience of the states under the Articles of Confederation they 
merely sought to give the new federal government those powers 
which that experience had demonstrated to be essential./ JEhey 
conformed their work to facts, not to formulas. Look over the 
Articles of Confederation, therefore, and put your fingers on the 
weak spots. Note the things that needed to be done, but could 
not be done because no one had power to do them. You will find 
that the eighteen powers which were given to the new Congress 
are directly related to the shortcomings of the somewhat anemic 
body which preceded it. 

Here are the chief powers given by the constitution to the 
federal government and alongside are placed some of the most 
important things which, by the silence of the constitution, were 
left largely or wholly to the jurisdiction of the several states: 

- Federal Powers State Powers 

1. Taxation for federal pur- 1. Taxation for local pur- 

poses. poses. 

2. Borrowing on the nation^s 2. Borrowing on the state’s 

credit. credit. 
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Federal Powers (Cont'd) 

3. Regulation of foreign and 

interstate commerce. 

4. Currency and coinage. 

5. Foreign relations and trea- 

ties. 

6. Army and navy. 

7. Postal service. 

8. Patents and copyrights. 

9. Regulation of weights and 

measures. 

10. Admission of new states. 


State Powers {Cont'd) 

3. Regulation of trade within 

the state. 

4. Civil and criminal law. 

5. The “police power. 

6. Education. 

7. Control of local govern- 

ment. 

8. Charities and correction. 

9. Suffrage and elections. 

10. Organization and control of 
corporations. 


The balance 
has been 
fairly well 
preserved. 



of powers. 
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At the outset the states got much the better of the bargain; 
but the federal government has grown steadily stronger without 
reducing the amount of work which the state legislatures have to 
do. The state governments are much busier toclay than they were 
a hundred and fifty jmars ago. In 1787 the opponents of the con- 
stitution predicted that the states would eventually be reduced to 
the status of mere districts for administrative purposes. They 
were wrong. Despite all that has happened in the intervening 
years the original balance of powers has not been radically dis- 
turbed. After the constitutional convention had adjourned some- 
one said to Benjamin Franklin, “Well, Doctor, have you given 
us a republic or a monarchy?^' “A republic, replied Franklin-, 
“if you can keep it.^^ The problem of keeping a “republic of re- 
publics^^ did not turn out to be an insuperable one. 

A third outstanding characteristic of the American constitution 
is its recognition of what has commonly been called the principle 
of separation of powers, in other words the idea that the three 
organs of government — legislative, executive, and judicial — 
should be held distinct and independent, each acting- as a check 
on the others> The executive, according to this principle, should 
never legislate; on the other hand the legislature should not attempt 
to administer its own laws. The courts, again, should interpret 
and enforce the laws but should have no hand in making or ad- 
ministering them. 

This interesting doctrine has been customarily associated with 
a French writer, Baron Moijiteaquieu, whose two volumes on The 
Spirit of Laws appeared in 1748. But the general idea of differ- 
entiating the functions of government is as old as Aristotle.^ 


^ “ All states have three elements, . . . first, that which deliberates about public 
affairs; second, that which is concerned with the magistrates, and determines whSt 
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Montesquieu merely gave it a broader and more emphatic ex- 
pression, and through his writings the leaders of political thought 
in America were impressed by it. Here is the doctrine in Mon- 
" tesquieu's own words: 

“Political liberty is to be found only in moderate governments; 
even in these it is not always found. It is there only when there is no 
abuse of power. But constant experience shows us that every man 
invested with power is apt to abuse it, and to carry his authority as 
far as it will go. Is it not strange, though true, to say that virtue itself 
has need of limits? To prevent this abuse, it is necessary from the very 
nature of things that power should be a check to power. ... In every 
government there are three sorts of power: the legslative, the execu- 
tive . . . and the judiciary power. . . : WhgpWaBgiilative'and' ex- 
ecutive powers are united in the same person, or in the same body of 
magistrates, there can be no liberty. . . . Again, there is no liberty, 
if the judiciary power be not separated from the legislative and ex- 
ecutive.^^^ 

The great English jurist, Blackstone, was also a strong advocate 
of governmental bifurcation. ^Mn all tyrannical governments,^^ 
he wrote in his famous Commentaries, . . . ^Hhe right of^ making 
,sand of enforcing the laws is vested in one and the same man, or 
ithe same body of men; and whenever these two powers are united 
together there can be no liberty. ^ A majority of the men who 
framed the constitution were lawyers, and presumably had read 
his notable volume./ His great prestige as an expounder of the 
common law gave- authc^ity to anything that he wrote on prin- 
ciples of government. The most influential members of the con- 
stitutional convention of 1787, therefore, accepted this gospel 
according to Blackstone. '^No political truth,'^ wrote Madison, 
“is of greater intrinsic value. . . ; The accumulation of all powers, 
legislative, executive and judiciary, in the same hands, whether 
of one, a few, or many, and whether hereditary, self-appointed, 
or elective, may justly be pronounced the very definition of 
tyranny.’’ Jefferson was equally explicit. “An elective despotism,” 
he wrote, “is not what we fought for, . . . but one in which the 
powers of government should be so divided and balanced, • . . 
that no one could transcend the legal limits without being effec- 
tively checked and restrained by the others.” 

they should be, over whom they should exercise authority, and what should be 
the mode of electing them, and thirdly, that which has judicial power.” Aristotle’s 
Politics (Jowett’s edition, 1885), Vol. I, p. 133. 

*1 The Spirit of Laws ^ Book XI, chaps. 4-6, passim. 
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Benjamin Franklin also favored a scheme of government based 
upon the principle of counterpoise, but from a different point of 
view. It fitted the general conception of the universe which he 
and other men of science held in the closing decades of the eight- " 
eenth century. Scientists everywhere, in 1787, accepted the laws 
of Newtonian physics. They believed the universe to be a thing 
of checks and balances, with every body in it held to its proper 
orbit by the gravitational influence of other bodies. Hence it 
was easy for them to accept the law of gravitation in government — 
the inevitable pull of large centers of authority upon smaller ones. 
The way to keep repositories of power within their own orbits 
was to give them the right dimensions of mass. Government they 
looked upon as a mechanism, not as an organism. If properly 
adjusted at the start, it would stay adjusted. republic, if 
you can keep it ! 

"TFsliouid be mentioned, moreover, that an additional reason 
for confidence in the doctrine of separation of powers could be 
found in the vicissitudes of American colonial history, with which 
the framers of the constitution were thoroughly familiar. The 
colonists had repeatedly protested against the interference of the 
colonial executives in the matters of legislation, and there had 
been many conflicts over the independence of the colonial judges. 
Looking back it seemed., as. thougETiiost of the poEtic^ . 

of the colonial era had arisen frqm,.aiaUure to keep these, organs 
of government separate. Hence, while no express enunciation of 
the Montesquieu-Blackstone principle was incorporated in the 
national constitution, the separation therein of legislative, execu- 
tive, and judicial provisions into three independent articles is 
evidence that the idea was kept well in mind. 

In any extreme form, however, the principle of separation of 
powers would be unworkable, ^e absolute independence of the 
three great departments of govS-nment would soon bring all gov~ 
ernmental activities to a standstill ' The framers of the constitu- 
tion realized this and so made no attempt to secure a complete 
separatipn of legislative, executive, and judiciary, each from the 
others. V They g^e to the Senate, for example, the right to refuse 
confirmation of the President's appointments, thereby awarding 
it a share in the exercise of executive power. On the other hand 
they hia,veto, „a means™Qjf.,qxercis a 

check on legislation. Then, lest this presi^ntial yeto,,.mig^^ prove 
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too powerful a weapon they permitted it to be overridden by a 
two-thirds vote of both Houses. Again, they assured the judges 
a life tenure but made them removable by impeachmentrTTKey 
'gave the President the power to negotiate treaties, but made a 
two-thirds vote of the Senate necessary for ratification. Thus they 
established checks but did not make them too rigid. ^ They^sepa- 
rated powers but were careful to establish lines of connection. ; 

Strange to say, this principle of separation of powers has not THe prin- 
found adoption in the constitution of any country outside the 
two Americas. No European nation has accepted it. Among the 
various countries which organized new republican governments countries, 
after the close of the World War, none made provision that execu- 
tive, legislative, and judicial power should be kept at arm^s length 
apart. In Germany, Poland, Czechoslovakia, even to some extent 
in the Irish Free State, the executive was made responsible to the 
legislature, just as it is in Britain and France. Not in all cases, 
however, did it remain so.. In Germany, for example, the domina- 
tion of the executive over all other branches of the government 
presently became complete. So the doctrine of separation of 
powers, although of European origin, is without much honor there. 

But in the New World it still retains a host of friends (especially 
among constitutional lawyers) who look upon it as a cornerstone 
\ of democracy. Perhaps they are right in so regarding it, but it 
iis quite within the bounds of possibility that American government 
! would be just as safe, and much more efiicient, if the idea could 
ibe discarded altogether. 

-'The fourth distinguishing feature of the American constitution 4. The doc- 
is its tacit recognition of the principle of judicial supremacy..V In judicial 
every sovereign state there must be a supreme authority whose supremacy, 
determinations are final and not subject to be overruled. In Eng- 
land this supremacy rests with parliament, which can do whatever 
it pleases. No executive veto can be imposed upon the acts of 
parliament; no British court can declare them null and void. In 
the French Republic, although there is a written constitution, no 
court can set aside the mandate of the Senate and the Chamber 
of^Deputies when they act in accord. These countries have ac- 
cepted the doctrine of legislative supremacy. 

1 For a full discussion of this topic see C. G, Haines, The American Doctrine , 
of Judicial Supremacy (2nd edition, Berkeley, Cal,, 1932), E. S. Corwin, The Doc^ 
trine of Judicial Review (Princeton, 1914), and Charles A. Beard, The Supreme 
Court and the Constitution (New York, 1912). 
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But, in the United States, that is what the framers of the con- 
stitution sought to avoid. Experience with repressive acts of the 
English parliament in the days before the Revolution had im- 
pressed upon them the belief that it is the habit of all legislatures " 
to become tyrannical. Hence they set boundaries to the powers 
of Congress and it was their intent that these limitations should 
be observed. But how was such observance to be enforced? The 
statesmen of 1787 did not answer that question. 

Yet the issue was bound to arise, for it is impossible to conceive 
of two governments, working side by side, each supreme within 
its own field, but without any recognized agency for settling dis- 
putes between them. This power to speak the last word, in matters 
of jurisdiction, could not be given to Congress — the states would 
not have tolerated it. Nor could it be lodged with the state legisla- 
tures, for that would have provided a chaos of interpretations. 
Was it intended, therefore, to have the Supreme Court serve as the 
guardian of the constitution, interpreting it and ensuring its 
supremacy by declaring void any act of Congress that might over- 
step the allotted bounds of federal power? Was it intended that 
the Supreme Court should be supreme to the extent of being 
authorized to declare acts of Congress and acts of the state legis- 
latures unconstitutional? 

^ The constitution itself is silent on that questionj^it contains no 
hint that the Supreme Court was or was not intended to be en- 
dowed with power to pronounce the last word on questions of con- 
stitutionality. Nor do the debates in the constitutional conven- 
tion throw light on the point. Certain plans were laid before the 
convention providing for a council of revision,” made up of ^Hhe 
executive” (presumably the President and the Vice President), 
together with ^^a convenient number” of federal judges. This 
council was to scrutinize laws passed by Congress, and any meas- 
ure to which it objected would be void unless reenacted in Congress 
by a two-thirds vote. The convention did not like this proposal and 
chose the simpler method of giving a veto power to the President 
alone. In the course of the debate something was said about the 
inadvisability of giving judges power to override the law. ^‘Tfie 
judges of Aragon,” remarked John Dickinson, began by setting 
aside laws and ended by making them.” But the convention never 
faced the definite issue of judicial supremacy, never discussed it, 
and never voted on it. 
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What the convention would have decided if the problem had One side- 
come before it in point-blank fashion we have no way of knowing.^ master. 
We do know, however, that the leaders of the convention were 
^ familiar with many cases in which colonial laws had been declared 
void by the Privy Council in England, and they were also aware 
of the action of state courts in declaring state laws unconstitu- 
tional— in the Rhode Island case of Trevett v, Weeden, for ex- 
ample.^ Hence the idea that a court could declare a law uncon- 
stitutional was by no means unfamiliar to them. And Alexander 
Hamilton, in urging the ratification of the constitution by the 
states, plainly affirmed that the constitution intended the judicial 
power to serve as an intermediary between the people and the 
legislature” in order “to keep the latter within the limits assigned 
to their authority.” ^ It is not unfair to assume, therefore, that if 
the convention had’ been strongly averse to the idea of judicial 
review, it would have gone on record against it. 

In government, at any rate, it is acts not intentions that count. The 
What the framers of the constitution intended is of less practical 
consequence than what the Supreme Court has done. 5^e con- 
stitution certainly gives this tribunal an opportunity to take upon 
itself the function of declaring national laws unconstitutional. And 
the court, under the leadership of Chief Justice John Marshall, 
seized the opportunity, assumed a position of judicial supremacy, 
and possesses it today. V Moreover, it is hard to see how the con- 
stitution could have acquired much binding force if the Supreme 
Court had acted otherwise. Without some body to enforce its 
provisions a constitution has nothing but moral force behind it, and 
the history of new governments everywhere would seem to indi- 
cate that constitutional guarantees require something stronger 
than moral sanction. 

1 Professor Charles A. Beard, after a careful study of all the evidence, is con- 
vinced that a majority among the leaders of the convention believed the right and 
duty of passing upon the constitutionality of laws to be within the authority of the 
court. See his book on The Supreme Court and the Constitution (New York, 1912). 

2 J. B. Thayer, Cases on Constitutional Law (2 vois., Cambridge, 1895), Vol. I, 
pp. 73-78. There is a good discussion of this whole subject in Edward Channing, 

History of the United States (6 vols., New York, 1905-1925), Vol. Ill, pp. 498-507. 

3 The Federalist, No, 78. “The interpretation of the law,'' said Hamilton, “is 
the proper and peculiar function of the courts. A constitution is, in fact, and must 
be regarded by the judges as a fundamental law.” 

^ It first assumed in 1803 (Marbury v. Madison, 1 Cranch, 237) the power of 
declaring laws of Congress unconstitutional; then, in 1810, it took the power of ‘ 
voiding acts of the state legislatures by reason of their repugnance to the federal 
ccrnstitution (Fletcher v. Peck, 6 Cranch, 87). 
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A fifth outstanding feature of the American constitution is found 
in the number and strictness of the limitations which it contains. 
It is full pf them. There are many things which neither the na- 
tional nor the state governments may do, such as passing bills of 
attainder, granting titles of nobility, or taking private property 
without just compensation. Moreover, the constitution enumer- 
ates some things which the national government may do, but which 
the state governments may not. In the bill of rights it embodies an 
even longer category of things which Congress must not do, but 
which the states are at liberty to do if they please.^ Thus every 
branch of American government is limited. Whether all the limita- 
tions which appear in the Constitution of the United States have 
really served a useful purpose is a matter to be discussed in an- 
other chapter; but in any event they form a significant feature of 
the document. 

Finally, the Constitution of the United States is distinctive not 
only for what it contains but for what it omits. Its silence on some 
points is eloquent. It goes into detail on various inconsequentiaF 
matters such as the calling of the Yeas and Nays in Congress, the 
keeping of congressional journals, and the exact wording of the 
oath which the President must take at his inauguration. Then 
it omits all reference to many things of far more fundamental im- 
portance. There is not a word, for example, about corporations, 
banks, immigration, education, civil service, , political parties, 
budget-making, agriculture, labor, and the regulation of industry. 
The constitution indeed contains fewer references to economic and 
social matters than does the organic law of any other country. 
Even on political matters it shows some strange lapses. 

For example, it provides that the House shall choose its own 
Speaker, but does not say what his powers shall be. It requires the 
assent of both Senate and House for the enactment of laws, but 
says nothing about how a disagreement between these two cham- 
bers shall be settled. It makes provision for a president pro 
tempore of the Senate, but no provision for a secretary of state. 
It goes into detail about the appointment of federal officials but 
overlooks the matter of removing them from office except by im- 
peachment. Happily, however, the powers given to Congress are 

1 The limitations contained in the first ten amendments have been held applicable 
to Congress only, not to the state legislatures unless the state constitutions have 
copied them, as has been done in some cases. 
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couched iu such broad terms that they have enabled most of the 
omitted matters to be dealt with by law. Were it not for this 
flexibility the constitution would have been more frequently 
amended during the past fifty years and the amendments would 
have been of wider scope. 

The silences of the constitution are not altogether to be regretted. Reasons 
Its framers could not forecast the social and economic problems omissfons. 
that would arise in the days of their great-grandchildren/ They 
were too practically-minded to concern themselves with any such 
futility, and they had, in addition, more urgent things to do. For 
the moment they were trying to pull the country out of a depres- 
sion, make it prosperous, safe for decent citizens to live in, able to 
pay its debts, and worthy of respect from the rest of the world. 

That was a big enough job for fifty-five^^legates. As for posterity 
they provided no fewer than four different jvajrs by which the con- 
stitution could be amended v^tenevSTo^sion might arise. They 
.were at great pains to make certain that, whatever else might hap- 
pen, neither Congress alone, nor the state legislatures alone, should 
ever be able to keep the constitution from being changed. It was 
their thought that changes in the constitution would be made 
freely, year by year, and that the whole document might be re- 
vised from time to time. 

' These are the outstanding features of the national constitution. Constitu- 
Not one of them was wholly new in 1787. The doctrine of popular bSedfew 
sovereignty had been preached by John Locke and Tom Paine. 

The idea of a constitution as a grant of powers is as old as the Ly- 
cian Confederacy, while the principle of separation of powers harks 
back to Polybius and Aristotle, not to speak of Montesquieu and 
Blackstone. The doctrine of judicial supremacy and the idea of 
placing constitutional limitations upon the powers of legislatures 
were both evolved out of English and American experience in the 
years before the constitution was drawn. Limitations on govern- 
mental authority were as ancient as Magna Carta. Bills of rights 
were quite familiar to Englishmen. Silences and omissions in a 
fundamental law were old acquaintances, for the colonial charters 


apd earliest state constitutions had been full of them. 

All this is not surprising. The colonists had brought English The debt 
institutions to America, set them up over here, modified them, im- 
proved them, and made them serve new needs. The men who made * 

-the constitution had over one hundred and fifty years of American 
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political experience behind them. Thirteen colonies had tried all 
sorts of things during that century and a half. Finally, the ex- 
perience under the Articles of Confederation had been the most 
enlightening of all. Accordingly, the framers of the constitution, 
most of whom had served in public office, did not need to go out- 
side the range of their own personal knowledge in order to decide 
what was worth a further trial. From foreign lands they took 
almost nothing. The experiences of ancient confederacies, mediae- 
val republics, and eighteenth-century absolutisms were instructive 
mainly in showing them what to avoid. 
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is true of Roger Foster’s Commentaries on the Constitution of the United 
States (Boston, 1895). John R. Tucker’s Constitution of the United States 
(2 vols., Chicago, 1899) gives the southern point of view on controverted 
questions. Other works worth noting are T. M. Cooley, Treatise on Con- 
stitutional Limitations (8th edition, 2 vols., Boston, 1927), D. K. Watson, 
Constitution of the United States (2 vols., Chicago, 1910), and W. M. Meigs 
and Thomas H. Calvert, The Constitution and the Courts (3 vols., North- 
port, New York, 1924). 

Briefer Studies. Among single-volume surveys the most useful are 
W. W. Willoughby’s Principles of the Constitutional Lam of the United 
States (2nd edition, New York, 1930), Charles K. Burdick, Law of the 
American Constitution (New York, 1922), John M. Mathews, The Amer- 
ican Constitutional System (New York, 1932), C. W. Gerstenberg, Con- 
stitutional Law (3rd edition, New York, 1932), H. C. Black, Handbook 
of American Constitutional Law (4th edition, St. Paul, 1927), A. C. Mc- 
Laughlin, Foundations of American Constitutionalism (New York, 1933), 
and B. A. Arneson, Elements of Constitutional Law (New York, 1928). 
Samuel P. Orth and Robert E. Cushman, American National Government 
(New York, 1931), is largely devoted to a discussion of constitutional 
^ interpretations. 

Case Books. The study of the American constitution is largely a 
study of constitutional decisions. There are several good compilations. 
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of these decisions such as James B. Thayer, Cases on Constitutional Law 
(2 vols., Cambridge, 1895), J. P. Hall, Ccwes on Constitutional Law (new 
edition, St. Paul, 1926), L, B. Evans, Leading Cases on American Consti- 
tutional Law (3rd edition, Chicago, 1933), O. P. Field, A Selection of 
Cases and Authorities on Constitutional Law (Chicago, 1930), D. 0. McGov- 
ney, Cases on Constitutional Law (Indianapolis, 1930), and W. F, Dodd, 
Cases and Other Authorities on Constitutional Law (St. Paul, 1932). A 
smaller collection of cases is R. E. Cushman, Leading Constitutional 
Decisions (4th edition, New York, 1935). 
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HOW THE CONSTITUTION HAS GROWN 

The American constitution has been worn away in one part, enlarged in 
another, modified in a third, by the ceaseless action of influences playing upon 
the people. It has necessarily changed as the nation has changed, has changed 
in the spirit with which men regard it, and therefore in its own spirit. 
Lord Bryce. 

It has been customary to classify all constitutions as either 
flexible or rigid. The Constitution of Great Britain is said to be 
flexible because it can be changed at any time by parliament. 
The Constitution of the United States, on the other hand, is 
classified as rigid, because it cannot be amended by Congress, but 
requires action by three fourths of the states as well. / 

This difference between the British and American constitu- 
tions is easy to exaggerate, however, and too much stress has 
sometimes been placed upon it. If the American constitution 
could only be changed by adding formal amendments to it, there 
would be good reason for calling it rigid, but there are other 
ways equally effective and much simpler. The Constitution of 
the United States has been enabled to keep pace with the economic 
and social needs of the country by these other ways rather than 
by adding amendments to the original document. 

, If we look at the matter in this light, meaning by the American 
constitution that whole body of rules, interpretations, decisions, 
and usages which determines the form and facts of actual govern- 
ment, it is not true that the Constitution of the United States is 
less flexible than that of Great Britain.; Take an illustration. 
Among the great constitutional changes in England during the 
past hundred years some of the most important are embodied in 
the various Reform Acts of 1832, 1867, and 1918 which greatly 
widened the suffrage. But a similar widening of the suffrage h^s 
taken place in the United States without any actual amendment 
of the national constitution, merely through the insertion of new 
suffrage provisions in the constitutions of the various states. 

Take another example, \he power of the Supreme Court to. 
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declare laws unconstitutional The constitution, as has been 
pointed out, does not give the court this power in express terms. 
But to say that it is not a part of the American constitution 
because it does not stand written in that document is like saying 
that cabinet responsibility is not a feature of the English constitu- 
tion because no word about it appears in any English statute. 
Some of the most notable changes in the spirit and practice of 
American government have taken place without altering a single 
word in the constitution. It may sound like a paradox, but it is 
true, that most of the amending has been done without adding 
amendments. 

To illustrate this paradox take the growth in the powers of 
Congress during the past few years. - Without any formal amend- 
ing of the constitution it has been possible for Congress to assume 
jurisdictior over the entire banking and credit system of the 
country, likewise to provide for the guarantee of bank deposits, 
reduce the gold content of the dollar, give large grants-in-aid to 
the states, regulate the stock exchanges, and do all manner of 
things which the constitution does not expressly authorize it to do. 
These are powers which the constitution gives to Congress by 
i mplication , in other words they are derived from the express 
powers. The phraseology of the original document remains un- 
changed but it has been stretched to meet new conditions. 

Hence the constitution is as flexible as the nation^s methods of 
business or the habits of the people. It is not merely a roll of 
parchment reverently treasured in the archives at Washington, 
printed in the appendix of every textbook, and committed to 
memory by half the schoolboys of the country. It is not static 
but dynamic, a Darwinian, not a Newtonian affair; One might al- 
most say that it is amended every Monday morning, when the 
Supreme Court hands down its decisions. The Fathers of the Re- 
public, were they to rise from their narrow cells, would not recog- 
nize their handiwork, so greatly has its temper been changed. 
What would James Madison think of our vast array of federal 
reserve banks, national banks, and farm loan banks, — ^not to 
i^peak of bank deposits guaranteed by the federal government, 
home-owners’ loan corporations, and a host of other credit con- 
cerns — all established under authority of a constitution which 
contains not one word about bank deposits, commercial credits/ 
.-“or farm mortgages? 
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In its broader sense, therefore, the Constitution of the United 
States is made up of six unequal elements. These are: (a) the 
original document, (b) twenty-one amendments, (c) hundreds of 
statutes which provide details for the general provisions of the 
constitution, (d) thousands of judicial decisions interpreting the 
constitution and the aforementioned statutes, (e) executive orders 
which fill in the details of statutes, and (f) a countless host of 
usages, customs, precedents, traditions, and even administrative 
opinions which have acquired the strength of law. Let us look at 
these various factors in the enlargement of the constitution, one 
by one; but not in the order above given, for it will better serve 
the interests of clarity to speak of the statutes, decisions, and 
usages before dealing with the process of formal amendment. 

Development by Law 

VThe simplest way of expanding the constitution is by passing 
a law. Many matters, in fact, were left by the framers of the 
constitution to be handled in that way. Knowing that they could 
not prov-ide for all contingencies, they did not try to do so, but 
trusted to future Congresses to provide such detailed provisions 
as might prove desirable. 

And during the past century there has been a tremendous de- 
velopment through this channel. The whole structure of the sub- 
ordinate federal courts is provided for by statutes and so is the 
procedure of these courts. The succession to the presidency, in 
the event of the Vice President not being available, is similarly 
arranged by the presidential succession act of 1886. Again, there 
is scarcely a word in the constitution relating either to the Presi- 
dent's cabinet or to the organization of the various executive 
departments. True, there is mention of heads of departments” 
but not a word about how many departments, or how they should 
be organized, or what functions should be performed by them. 
All such matters were left to be settled by law. 

V/S^larly the present method of governing territories and insular 
possessions rests upon law and not upon constitutional provision. 
Likewise, the methods by which members of Congress are nomu- 
inated, and even the determination of who shall vote at congres- 
, sional elections are left to be arranged by the laws of the several 
states, ^e constitution gives Congress power to borrow money 
on the credit of the United States. To facilitate such borrowing a"- 
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law was passed authorizing the establishment of banks. Then 
these banks eventually got into difficulties and another law was 
passed (1933) providing for the guaranteeing of these deposits by 
^ a government agency. Thus the original power to borrow has been 
extended by law to the safeguarding of depositors^ funds in pri- 
vately owned banks. So with the budget. No provision for a 
national budget is made in the constitution. The whole budget 
procedure is established by law. 

Even the process of lawmaking has had to be built up without (c) The 
much guidance from the written provisions of the constitution. The i^wmS^g. 
constitution, for example, does not say a word about committees in 
Congress, who shall appoint them or what they shall do. It does 
not even require that bills be given three readings, or placed on 
the calendar, or engrossed before enactment. And of course it 
says nothing of filibusters, cl6tures, riders, time-limits, lobbying, 
leave-to-print, suspension of rules, and the other incidents of 
modernized legislation. 

Concerning the actual, present-day workings of the federal 
government, therefore, one cannot get any adequate knowledge 
by merely studying the words of the constitution itself. By far the 
greater portion of what the student of government desires to know 
is not there^^jb is set forth in the statute-books of the nation and 
the states. Hence it is sometimes said that for governmental 
principles one may go to the constitution, but that for govern- 
mental practice one must go to the laws. 

Development by Interpretation 

In the second place, the constitution has been developed by 2 . Develop 
judicial and administrative decisions. The judicial theory is that 
courts merely interpret and apply the printed words of constitu- decisions, 
tions and laws without adding anything or taking anything away. 

Yet every lawyer knows that to give a phrase a new interpretation 
is to give it a new meaning; and to give it a new meaning is to 
change it. The Supreme Court of the United States has read into 
the American constitution many things which are not there visible 
to the naked eye. :It has read out of the constitution other things 
which are there as plain as print can make them. Mr. Jq^tice 
Holmes once blurted out the truth when he said that judges ^^do 
and must legislate.^^ The Supreme Court of the United States has’ 

.^done a great deal of actual legislating during the past hundred years. 
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- It has done this by declaring its interpretation of the various 
provisions, phrases, and words in the original document. “Con- 
gress,” the constitution declares, “shall have power ... to 
regulate commerce ...” But what is included within the term 
“commerce”? The Supreme Court has rendered at least a hun- 
dred decisions in answer to that question. This is because changes 
in the methods and materials of commerce have given rise to new 
situations and problems almost every year. It has been the work 
of the Supreme Court, through its power of judicial interpreta- 
tion, to twist and torture the term “commerce” so that it will 
cover all these things. Congress has successively used its commerce 
power to regulate railroads, motor stages, telegraph and telephone 
companies, airplanes, steamship lines, radio broadcasting stations, 
stock exchanges, and even ordinary industrial concerns which do 
business in more than one state. ^ 

But there are limits to the flexibility of the commerce clause. 
When Congress in 1933 passed the national industrial recovery act 
it sought to widen the commerce power to a point where it would 
permit ff.deral control over wages, hours, and methods in indus- 
tries which conducted their business wholly within a single state. 
It did this on the theory that while such industries were not them- 
selves engaged in interstate commerce their activities had an 
indirect influence upon other industries which were so engaged. 
But the Supreme Court in the Schechter Case (1935) declined to 
permit this extension of the commerce power and declared the 
national industrial recovery act to be unconstitutional.^ 

Again, the constitution stipulates that Congress shall have 
power to “levy and collect taxes .i. to provide for the general 
welfare of the United States.” Under the authority of this pro- 
vision Congress has at various times raised money by general 
taxation and spent it for the benefit of certain classes, such as war 
veterans or flood sufferers. |^he Supreme Court has consistently 
upheld the principle that a general tax may be levied to promote 
the general welfare even though a single section of the country or 
a single class of the people is the beneficiary of the proceeds. But 
in January, 1936, it declared the agricultural adjustment act of 
1933 (AAA) to be unconstitutional because this statute levied a 

1 See below, pp. 410-411. 

2 Schechter Poultry Corporation v. United States, 79 L. Ed. (Advain^e Opinions) 
888; 2 U. S. Law IVeek, 926 (May, 1935). 
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special processing tax on one class of the people (the processors of 
agricultural products) in order that payments might be made to 
another class, namely, the farmers in return for their consent to 
' curtail production, — this consent being obtained in a more or less 
coercive way. The court held that the general welfare clause’’ 
of the constitution above cited does not give Congress the right 
to exact processing taxes in the manner and for the purposes set 
forth in the agricultural adjustment act.^ 

Or take another illustration. The constitution provides that (c) War 
Congress shall have power '^to raise and support armies.” These 
five words looked safe enough in 1787. To the minds of the men 
who put them in the constitution they meant that Congress might 
call up volunteers, furnish these soldiers with muskets, feed them, 
clothe them, and not leave them to go cold and hungry as the Con- 
tinentals had gone ^t Valley Forge, ^ut these five simple words 
have swollen with the lapse of time, ^uring the World War they 
were broad enough to justify the drafting of several million men, 
the enactment of a stringent espionage act, the operation of the 
railroads, telegraph and telephone lines by the government, the 
stoppage of building operations, the cessation of all industries on 
certain days of each week, together with the fixing of meatless 
days and wheatless days for the whole civilian population. Power 
'‘to raise and support armies!” The federal government, with the 
Supreme Court at its right hand, wrung a vast amount of power 
from these five words during the years 1917-1919. 

Here we have, therefore, a powerful agency of verbal elonga- Words and 
tion. To find out what any word in the American constitution meaning!! 
means, you do not look it up in a dictionary. You look it up in a 
digest of judicial decisions. There you find what it means in legal 
parlance, whatever else it may, and often does, mean in everyday 
speech. Voltaire once said that the Holy Roman Empire was 
neither holy, nor Roman, nor an empire. The Supreme Court of the 
United States has ruled that a direct tax on cigarettes is neither di- 
rect nor a tax. It is indirect and an excise. It has held that tele- 
grams are commerce while insurance policies are not; that primaries 
are not elections; that ex post facto laws do not include all retroac- 
tive laws; and that the phrase "due process of law” means just 
about everything that a layman would not understand it to mean.^ 

1 See also below, p. 447. 

2 For a discussion of this phrase see below, Chapter XXVII. 
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Hence the student who desires to know what the words of the 
constitution really imply will find Daniel Webster a better author- 
ity than Noah Webster. If he wants to find out what the actual 
powers of Congress are today, he will get a poor idea of their 
scope and ramifications by merely surveying the eighteen formal 
powers which are granted in the words of the constitution itself. 
Supreme Court decisions have widened these original powers 
beyond recognition, yet never in a single instance has the court 
asserted its right to make any change in the phraseology. The 
stretching of a phrase in one decision gives a foundation for some 
further elasticity in the next; the lines of development are pricked 
out by one decision after another until the last has carried mat- 
ters a long way from the point at which the interpreting process 
began. And the court’s latest decision is what rules until the next 
one comes. ^‘That’s not what the constitution means,” said a 
Supreme Court justice in rebuke to a young lawyer who was argu- 
ing a case before that august body. Well, it was until Your Honor 
spoke,” was the courteous and correct reply. 

And it is not the courts alone that interpret the constitution. 
Administrative officers, from the President down, are often con- 
fronted with the necessity of acting when their coiivstitutional 
powers are not clear. Their actions may be challenged and sub- 
jected to judicial review, but very often they are accepted without 
any such protest. In that event the action forms a precedent for 
the future. It does not form a binding precedent, of course, for 
no administrative ruling, however long acquiesced in, is certain 
to be upheld by the courts. Nevertheless, when any administra- 
tive interpretation of a constitutional clause has been allowed to 
pass for a long time unchallenged, and particularly when im- 
portant public or private rights have been based upon it, the 
interpretation is likely to be accepted^ In recent years there have 
been many executive orders and administrative rulings which 
virtually operate as agencies of constitutional development. The 
opinions of the attorney-general, given for the guidance of the 
executive departments, afford a good illustration.^"^" 

Development by Usage 

In the third place the constitution has been developed, ex- 
panded, and modified by usage or' custom. What habit is to the 
individual, usage is to the state. Nations, like men, get into the. 



HOW THE CONSTITUTION HAS GEOWN 


81 


habit of doing things in a given way. Habit then becomes hardened 
into a national usage, which is sometimes very difficult to change. 

,;S9, like a pyramid reared upon the written constitution, there 
has been built up in America a body of political customs and 
usages which have their basis neither in laws nor judicial deci- 
sions, but are merely the result of long-continued habit. This 
process, moreover, goes on continually. Usage is always at work — 
adding, subtracting, altering, and influencing the substance of the 
written constitution and laws. 

What are some of the usages that have modified, developed, Some 
and fixed the political institutions of the United States? The 
most striking usage, perhaps, concerns the method of electing the (a) The 
President. In this election the written provisions of the constitu- method of 
tion have been so greatly altered by long-continued usage that 
anyone reading them would gain an entirely false impression. 

The constitution took for granted that the presidential electors 
would meet in the several states and would survey the whole field 
of possibilities before casting their votes. No preliminary nomina- 
tions were anticipated. But political parties came into*the field 
and began nominating their candidates before the presidential 
electors were chosen. The latter, thereafter, had virtually no 
choice but to vote for these candidates. They became automatons 
with a purely mechanical function, and today they form a wholly 
superfluous cog in the machinery of election. 

^l£Yet there is nothing to prevent their doing just what the con- 
stitution contemplated that they would is merely that 

usage has become stronger than the constitution itself. Under 
normal conditions the President of the United States is now 
almost as directly chosen by the voters of the states as though there 
were no intervening electors at all;? In other words there has de- 
veloped precisely what the architects of the constitution sought to 
avoid. They did not desire the direct, popular election of the 
nation's chief executive, and they spent much thought in devising 
a sc^^eme for preventing it. 

\ ^here are some cases, on the other hand, in which usage pre- The usage 
vents what the constitution permits. For example, there is noth- ^g^pect to 
ing in the original constitution to debar the election of both the residence. 
President and Vice President from the same stater At first glance ^ 
the twelfth amendment might seem to stand in the way of such 

choice; but if you will read the first few lines of it carefully you 
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will see that it does not. Nevertheless the President and Vice 
President have never been chosen from the same state at the 
same time, and probably never will be. Custom dictates that they 
shall be nominated not only from different states but from differ- 
ent regions of the country. So it is with candidates for election 
to the national House of Representatives. The constitution merely 
requires that a member of Congress shall be a resident of the state 
from which he is chosen. But usage goes further and requires that 
he be a resident of the district which chooses him. 


(b) The When President Wilson went to the Paris peace conference in 

cabinet. asked Vice President Marshall to preside at cabinet meet- 

ings during his absence. At once his critics began thumbing the 
pages of the constitution in quest of his authority to do this. Of 
course they found nothing. And when President Harding, in 1921, 
invited Vice President Coolidge to attend all meetings of the 
cabinet there was a similar raising of eyebrows by the politically 
unsophisticated. (But the simple fact is this: so far as the con- 
stitution and laws of the United States are concerned, the Presi- 
dent cam call to his cabinet, at any time, an^^body he pleases. He 
could take the entire population of Washington into his cabinet 
without exceeding his plenary powers.^ He could ask ‘Hhe for- 
gotten man’’ to preside or he could even discontinue its meetings 
altogether. For there is no provision in the constitution relating 
to the cabinet. This body, therefore, is whatever the President 
chooses to make it. ^ot law but usage causes him to call the ten 
heads of departments into a weekly conference and set his own 
chair at the head of the table. / 

(c) The But the most important development which has come about 

w^rf/of of American government as the result of usage is em- 

partVes^^ bodied in that complicated fabric which we call party system? 

The leading statesmen of 1787 looked upon the rivalry of political 
parties as a thoroughly vicious feature in free government, hence 
the constitution contains no mention of caucuses, primaries, con- 
ventions, platforms, party committees, campaign funds, and the 
other paraphernalia of modern party politics. Yet political parties 
sprang into existence almost at the outset and gradually became 
dominating factors in the work of the new federal government. 

, ThejiKhq le party 

personnel, and methods, its manipulations both in Congress and 
outside— all this has been developed in,Jhe_realm^ unwritten-. 
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law. Only in recent years have the laws of Congress attempted to 
regulate party organizations and even yet these regulations go 
but a little way. ^sage has created and maintains the party 
system, but who will say that party organizations do not pro- 
foundly affect both the constitutional practices and the political 
life of the American people?*'”-^ 

Various other examples of institutions and practices which owe 
their existence to usage might be given. '^“^<3ustom has established 
the principle that no President shall have more than two consecu- 
tive terms-I^ Why do all American ambassadors tender their resig- 
nations when a new administration comes in? Why are many 
appointments in the federal service treated as ^ Apolitical patron- 
age”? Why does the Supreme Court hand down its decisions on 
Monday and why ^re elections held on Tuesday? Why are the 
heads of the war and navy departments chosen from civilian life 
whereas the department of labor is always headed by a “labor 
man”? Why is the head of the nation addressed simply as 
A‘Mr. President” while the governor of Massachusetts is styled 
AA His Excellency” and the mayor of New York is A^His •Honor”? 
\;4Cven usages, however, may change. For a full century no 
President ever read his messages to Congress. The custom was 
to send them in writing by messenger. But President Wilson 
changed this ^custom, setting aside the precedents of a hundred 
years, and the new practice has been continued by some of his 
successors. "From Washington to Taft, moreover, no President 
during his term of ofBce ever left the jurisdiction of the United 
States. But President Wilson shattered this long-standing con- 
tinuity of practice also. First and last he departed more frequently 
from established customs than any of his predecessors had done. 
One must not conclude, however, that usage is a frail reed easily 
broken. Now and then individual usages are snapped, but most 
of them display great powers of endurance. 

Growth by Amendment 

^ Finally, the constitution has been developed by formally amend- 
ing it. "^s framers foresaw that the need for amendments would 
frequently arise, and they tried to make the process of amendment 
a workable one. That is why they provid^ four alternative, 
methods of putting an amendment through, xhey made it pos- 
sible to initiate an amendment in Congress, or outside Congress. 
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They provided for ratification in state legislatures, or outside, by 
conventions/ Of course it was not anticipated that only one of 
these alternatives would ordinarily be used. But the first ten 
amendments were proposed in a batch by Congress and submitted 
to the state legislatures as the quickest way of getting them rati- 
fied. This action set a precedent which was followed in the case 
of the next ten amendments. Not until the ratification of the 
twenty-first amendment were conventions used instead of the 
state legislatures. 

The four alternative methods of amending the constitution can- 
not be more clearly or concisely described than by using the 
phraseology of the document itself: 

'‘The Congress, whenever two-thirds of both Houses shall deem it 
necessary, shall propose amendments to this cohstitution, or, on the 
application of the legislatures of two-thirds of the several states, shall 
call a convention for proposing amendments, which, in either case, 
shall be valid to all intents and purposes as part of this constitution, 
when ratified by the legislatures of three-fourths of the several states, 
or by conventions in three-fourths thereof, as the one or the other mode 
of ratification may be proposed by Congress.” ^ 

Some ques 
tiona relat- 
ing to the 
process of 
amend- 
ment. 


i^irime- 
r imits on 
ratifica- 
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Now while this is a model of conciseness and clarity, as legal 
drafting goes, it leaves some important questions unanswered. 
Does the phrase “two-thirds of both Houses” mean two thirds 
of all the members, or two thirds of those present? The latter 
interpretation has prevailed. Does the action of Congress,^ in 
voting to propose a constitutional amendment, require the assent 
of the President? The Supreme Court has held that it does not. 
When a state legislature has ratified a proposed constitutional 
amendment, may it later (before the necessary three fourths has 
been obtained) rescind its action? Congress, by a joint resolution, 
has declared that this cannot be done. On the other hand a state 
legislature may first refuse to ratify, and then, at a later date, 
change its mind. And when a state legislature votes to ratify an 
amendment its action is not subject to veto by the governor. 

Then there is the question whether Congress, in proposing an 
amendment, may fix a limit of time within which the ratification 
must be completed. This Congress did, for example, in the case 
rof the eighteenth, twentieth, and twenty-first amendments — fixing 
seven years as the maximum time for ratification in each case. 

1 Article V. 



HOW THE CONSTITUTION HAS GROWN 


85 


The Supreme Court has held that this is allowable. Finally, may 
a state legislature, when a proposed amendment comes before it 
for ratification, submit the question to the people by referendum? 

Of course there is nothing to prevent the submission of the question 
to the people, provided the legislature itself takes formal action 
after the people have expressed themselves; but a state legislature 
may not submit an amendment to the people for final decision, 
thus abdicating its own powers.^ 

When Congress initiates a proposed amendment, the secretary Certifica- 
of state sends a certified copy of it to the governor of each state amend- 
and he, in turn, transmits it to the legislature. Then when the 
legislature ratifies the amendment the governor so certifies to the 
secretary of state in Washington and the latter, on receiving cer- 
tificates from three fourths of the governors, proclaims the amend- 
ment to be in force. 

There are two points upon which the constitution is not open to Barriers to 
amendment without a breach of faith. No state, without its own 
consent, can be deprived of its equal representation in the Senate. 

And no state can be divided, nor can any two states be combined, 
without the consent of the legislatures concerned.^ Whether these 
restrictions form insuperable barriers to amendment is by no 
means beyond question. An unamendable constitution would be 
a contradiction in terms. As respects equal representation in the 
Senate the question is of academic interest only, because there are 
enough small states to prevent the ratification of any amendment 
that tried to take this equal representation away. 

Only twenty-one amendments have been made to the national The first 
constitution in nearly one hundred and fifty years.' The number 
is really much smaller, for the first ten amendments, which were 
all submitted at the same time, might well have been combined 
into a single, one. The remaining eleven amendments fall into 
three groups. The eleventh and twelfth were designed to remedy The eiev- 
ambiguities and defects in the original constitution, — perfecting tweuth!^ 
amendments, they might be called. The eleventh was a direct 
result of a Supreme Court decision (i^isholm v., Georgia) which 
held that a citizen of one state could sue another state in the 
federal courts, under the constitutional provision which extended 

1 Hawke v. Smith, 253 U. S. 221 (1920), Cushman 1. 

2 This is inserted in the constitution as a limitation upon the powers of Congress; 

'but it operates as a limitation upon the power to amend the constitution. 
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the judicial power of the federal government to suits between a 
state and citizens of another state/' This affirmative interpreta- 
tion of the judicial power aroused the champions of states' rights, 
who bestirred themselves to have the sovereign immunity of the ' 
states made clear, and they succeeded. The other amendment, 
the twelfth, was proposed and adopted because the presidential 
election of 1800 demonstrated the need of changing that section 
of the original constitution which dealt with the choice of a 
Pre^^dent and Vice President. 

The Civil sixty-one years no further amendments were adopted al- 

though many were proposed. Then came the Civil War, and after 
its close the post-war amendments, — thirteenth, fourteenth, and 
fifteenth, — embodying the principles for which the victorious 
northern states had been contending. These three amendments 
embody, as it were, the terms of peace. They were submitted 
to the legislatures of the states which had seceded and acceptance 
was made an essential of readmission to the Union. Ratification 
of the three amendments was virtually imposed upon these states 
by the triumphant North. The southern states resented this 
procedure and they have managed to make one of the post-war 
amendments, the fifteenth, virtually inoperative. 

The last LA^ain there was a long interval during which no further amend- 
ments were made. Time and again proposals were made in Con- 
gress but they failed to obtain the necessary two-thirds majority. 
Meanwhile, however, public sentiment was developing along 
various lines — in favor of tax reform and the direct election of 
United States senators, for example, u^ccordingly within the short 
space of twenty years, ^1918^ 3^3, tnb* ratifications ol six amend- 
ments were proclaimed. Of these the sixteenth permitted Congress 
to levy and collect taxes on incomes without apportioning these 
taxes among the states ;’-t)ie seventeenth provided for the direct 
election, of senators; the eighteenth inaugurated a short-lived 
experiment in. national prohibition; the nineteenth established 
wom^n suffrage; the twentieth changed the date of the presidential 
inauguration and abolished the ^Tame duck" session of Congress, 
while the twenty-first amendment repealed the eighteenth. The 
last of' these amendments went through so rapidly that the rest 
^ of the world was amazed.") 

Nevertheless the constitution has not been greatly changed by 
these twenty-one amendments. Most of them impose restraints^v 
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rather than add powers or change methods. Constitutional amend- 
ments in the United States have been relatively few because there 
are so many easier ways of gaining the same end. The election of 
the President by what is essentially direct popular suffrage has 
been secured by the cooperation of the state legislatures. If the 
various state legislatures, however, had persisted in naming the 
presidential electors themselves and had not turned this function 
over to the people, there is little question that a constitutional 
amendment would have accomplished the change long ago. 
Amending^jthe^onslitutioji,,^arJrom^ is a 

method of last resort for obtaining what cannot be had by statute, 
by usage, or by judicial interpretation. 

It is not in the general framework but in the practical workings 
of American govern^pent, in the things which the laws and usages 
determine, that most of the changes have taken place./The people 
of the United States live under a far more powerfuLand..more 
democratic natipp^L^overnment today than in tha .closing years 
of the eighteenth century. This is not because there has been a 
revolution or a new deal. It is because so much development has 
been possible within the broad terminology which the framers of 
the constitution employed and because the Supreme^^ourt, during 
most of its histoty, has shoym a friendliness towards the expansion 
of fed eral au thority, 

And, after all," the form of a government reaches but a little way. 
It is the spirit that giveth life. Constitute government how you 
please,” Edmund Burke once wrote, ^Hhe greater part of it must 
depend upon the exercise of powers which are left at large to the 
prudence and uprightness of ministers of state. . . . Without them 
your commonwealth is no better than a scheme on paper, and not a 
living, active, effective organization.” The constitution is not a 
‘^horse-and-buggy” affair projected into a motorized age, but in 
almost every line it has been expanded, modified, and brought into 
articulation with the life of each succeeding age. Among the consti- 
tutions of the twentieth-century world it is one of the most up-to- 
date, the most thoroughly modernized. It is easy to pick flaws in 
this fundgynaem^ wBatTKDT^=; 3 ^^ 

nqiSSy s tha t c o itM - b e 4 yustedix^^ one? 

So the government of the United States ought to be studied, not 
merely as a series of laws but as a mechanism handled by men,—- 
not as a mere heritage from the past but as a going concern. The 
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cpn^titution was born in the eighteenth century, grew to 
full vigor during the nineteenth, and is greatly altering its visage 
in the twentieth. Many of the young men and women' who are now 
in college will live to celebrate its bicentennial in 1987. What kind 
of a constitution will it be on this two-hundredth birthday? 
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CHAPTER VII 


CITIZENSHIP AND CIVIL RIGHTS 

Before man made us citizens, great nature made us men . — James Russell 
Lowell, 

The entire population of the United States may be divided into 
two unequal groups, — citizens and aliens. The first outnumbers 
the second by more than ten to one. But who are citizens of the 
United States and how have they obtained that status? The con- 
stitution uses the term “citizen'^ seven times, but nowhere defines 
it. Apparently it was assumed that the existing rule of English law 
would be followed, namely, that allegiance determined citizenship, 
and hence that all persons owing allegiance to the United States 
would be regarded as citizens. On the other hand the constitution 
also contemplated a double citizenship, for it speaks of ^^citizens 
of the different states” as well as “citizens of the United States.” 
By doing this it raised some embarrassing questions. Could an 
individual be a citizen of the United States without being also a 
citizen of some state in the Union? Or could he have state citizen- 
ship without possessing national citizenship? 

During the second quarter of the nineteenth century a great 
deal of controversy arose as to whether there were really two citi- 
zenships or merely two phases of the same citizenship. Some con- 
tended that the two citizenships were separable, and that citizen- 
ship of the United States was not a necessary consequence of state 
citizenship. A state, they maintained, might confer its own citizen- 
ship upon individuals without thereby giving them the privileges of 
American citizens. Others argued that the two citizenships were 
necessarily conjoined. No one, they said, could be a citizen of a 
state without becoming also a citizen of the United States, and 
vice versa. 

After a great deal of discussion in pamphlets and speeches this 
issue finally came before the Supreme Court in the Dred Scott 
Case (1857) where the issue turned on the question whether a 
state could grant citizenship to a ffegro, and if so whether this 
made him a citizen of the United States. Under the leadership of 
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Chief Justice Roger B. Taney, the court upheld the dual-citizenship 
doctrine in these words: 

‘Tt does not by any means follow that because he (Dred Scott) 
has all the rights and privileges of a citizen of a state, he must be a ^ 
citizen of the United States. He may have all the rights and privileges 
of a citizen of a state and yet not be entitled to the riglits and })rivilcges 
of a citizen in any other state. For, previous to the adoption of tlie 
Constitution of the United States, every state had the undoubted right 
to confer on whomsoever it pleased the character of citizen, and to 
endow him with all its rights. But this character, of course, was con- 
fined to the boundaries of the state, and gaye him no rights or priv- 
ileges in other states beyond those secured to him by the laws of na- 
tions and the comity of states. Nor have the several states surrendered 
the power of conferring these rights and privileges l^y adopting the 
Constitution of the United States. Each state may still confer them 
upon an alien, or anyone it thinks proper, or up(^n any class or descrip- 
tion of persons; yet he would not be a citizen in the sense in which that 
word is used in the Constitution of the United States, nor entitled to 
sue as such in one of its courts, nor to the privileges and immunities of 
a citizen in the other states. The rights which he would acquire would 
be restricted to the state which gave them.” ^ 

This astounding decision left the situation in a hopeless muddle. 

A state might confer citizenship upon an alien without making 
him a citizen of the United States. This would leave him without 
the status of a citizen in international law, for the individual states 
were not recognized by foreign countries as having power to natu- 
ralize anybody. Moreover, since the southern states did not accord 
citizenship to ftjbgro slaves, this decision placed them in the cate- 
gory of men without any citizenship at all. 

Nevertheless the matter had to remain in this anomalous situa- 
tion while the Civil War was being Avaged. Lincoln’s Emancipa- 
tion Proclamation freed the slaves but did not confer American 
citizenship upon them. When the war was at an end, however, 
Congress passed the civil rights act of 1866 which provided that all 
persons born in the United States and not subject to any foreign 
power were to be deemed citizens. This was followed, two years 
later, by the adoption of the fourteenth amendment which decreed 
that ''all persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United States 
and of the states wherein they reside,” thus definitely rejecting the 
doctrine of separable citizenship which had been enunciated in the 

1 Dred Scott v. Sandford, 19 Howard, 393. 
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Dred Scott decision. By this amendment citizenship of the United 
States was made primary and fundamental. Since its adoption 
every citizen of the United States by birth or naturalization has 
automatically become entitled to be a citizen of a state by es- 
tablishing his legal residence there. And no matter where he re- 
sides, his privileges and immunities as a citizen of the United 
States must not be abridged. ^ 

So far as the rules of international law are concerned, only one The^ 
citizenship is now recognized, namely, citizenship of the United however, 
States. All American citizens carry the same form of passport, 
signed by the secretary of state at Washington. But the rules of is of no^ 
constitutional law still recognize the double character of American portance. 
citizenship, the fourteenth amendment being explicit on that point 
when it uses the words “ citizens of the United States and of the 
states wherein they reside.” This duality, however, is no longer 
of importance because the states do not naturalize citizens. They 
may give an alien all the privileges which are accorded to their own 
citizens, but such action does not make anyone a citizen of the 
United States. The states may permit an alien to vote, to serve on 
a jury, to hold office, and to own property. On the other hand it is 
possible to be a citizen of the United States without being a citizen 
of any state, as in the case of those who reside in the District of 
Columbia. 

The wording of the fourteenth amendment might at first glance Citizenship 
seem to be perfectly clear, but in reality it is not. For it will be • 

noted that the words ^^subject to the jurisdiction thereof,” intro- 
duce a qualification. They imply that birth in the United States 
is not conclusive in establishing American citizenship; one must be 
born within the jurisdiction as well as within the boundaries. The 
Supreme Court has held, for example, that North American Indians 
born within tribal jurisdiction are not citizens by birth, and can 
only become citizens by action of Congress.^ Children born to 
foreign ambassadors stationed in the United States are not Amer- 
ican citizens by birth inasmuch as foreign embassies are deemed 
to be outside the jurisdiction.^ By a legal fiction they are assumed 
to be part of the country which the ambassador represents. On the 

^ Arnold J. Lien, Privileges and Immunities of Citizens of the United States (New 
York, 1913). ^ ^ 

2 In 1924, however, Congress authorized that special certificates of citizenship 
be granted to all such Indians. 

^ 3 The same rule applies to persons born on foreign vessels in American waters. 
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other hand a person may be born within the jurisdiction but not 
within the United States — in the Philippine Islands, for example. 
The Supreme Court has held that since the Philippines are ^^unin- 
corporated territory” of the United States, a Filipino does not 
acquire American citizenship by being born there. He becomes a 
citizen of the Philippine Islands, and the so-termed Philippine 
independence act of 1934 provides that “ all citizens of the Phil- 
ippine Islands shall owe allegiance to the United States” until 
July 4, 1946.1 

Nor are these the only complications involved in the determina- 
tion of American citizenship by birth. The fourteenth amendment 
declares that all persons born in the United States and subject to 
the jurisdiction thereof shall be citizens, but it does not say that no 
other persons shall be citizens by birth. It is quite possible, there- 
fore, for a person to be born outside the boundaric^s of the United 
States, outside its jurisdiction also, and yet be an American citizen 
by birth provided his parents are American citizens. This is be- 
cause the basis of citizenship by birth rests in the United States 
upon a 'Commingling of two legal doctrines, known to lawyers as the 
jus soli and the jus sanguinis. 

The jus solij which is the English legal principle, regards place 
of birth as the controlling factor, while the jus sanguinis, which is 
derived from the law of Rome, puts the stress on parentage. 
France, Italy, and other European countries in which the legal 
system is based on Roman law, still hold parentage to be the de- 
ciding factor. Hence any child wherever born, if born of French 
parents, is deemed to be a French citizen. England, on the con- 
trary, holds to the jus soli and stresses place of birth, not parent- 
age. Anyone born on British soil is claimed as a Britisher no mat- 
ter what the nationality of his parents. The United States displa^’-s 
a generosity almost unique among the nations by recognizing both 
birthplace and parentage as alternative qualifications. In general, 
therefore, persons born on American soil and within the jurisdic- 
tion are entitled to claim American citizenship no matter who their 
parents are, while children born of American parents, residing out- 
side the United States, are entitled to claim American citizenship 
if certain formalities (mentioned below) have been complied with. 

Who, then, are American citizens by birth? The ans^ver is two- 
fold: First, all persons, of whatever parentage, born on American 

iSee also below, Chapter XXVIII. 
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soil, and subject to the jurisdiction of the United States. American 
soil, for this purpose, includes American embassies abroad, Amer- 
ican ships of war anywhere (even in foreign ports) and American 
» merchant vessels on the high seas. It includes Alaska, Hawaii, and 
Puerto Rico, but does not include the Philippines. It matters not 
that a child^s parents are both aliens, or even aliens ineligible for 
naturalization. It is enough that the child is bom within American 
territory and jurisdiction. Thus the American-born child of 
Chinese parents, domiciled in the United States, is an American 
citizen by birth although his parents are themselves ineligible to 
become citizens.^ 

Second, all persons of American parentage born elsewhere than 
on American soil are citizens of the United States. This rule has 
been in force for three-quarters of a century. But by an act of 
Congress, passed in" 1907, it is provided that all such persons, if 
they remain in the countries of their birth, must register with an 
American consulate, at the age of eighteen, their intention to re- 
main American citizens, and at the age of twenty-one must take 
the oath of allegiance to the United States. It should also l;^e added 
that unless they take up and retain residence in American territory 
the United States will not protect such persons from obligations 
(in the way of military service, etc.) which the country of their 
birth may claim from them. Similarly, if persons bom of foreign 
parentage in the United States go back to the country in which 
these parents were bom, they do so with the understanding that 
the United States will not necessarily protect them against the civil 
claims of that country. 

Citizenship may be acquired not only by birth but by naturaliza- 
tion. Under the Articles of Confederation each state retained the 
right to naturalize aliens but this arrangement resulted in confu- 
sion, so the constitution conferred on Congress the right ^To es- 
tablish a uniform rule of naturalization,^’ thereby giving it com- 
plete power over the conditions and procedure. Naturalization is 
the transformation of aliens into citizens. It may be either collec- 
tive or individual. In the former case whole bodies of persons are 
admitted to citizenship at one stroke, as when new territory is 
annexed to the United States and the inhabitants of such territory 
taken within the fold of American citizenship by treaty or by act 
of Congress. This was done in the case of Texas. Likewise the act 

^ United States v. Wong Kim Ark, 169 U. S. 649 (1898). 
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of Congress which provided a civil government for Hawaii in 1900 
conferred American citizenship on all those who had been citizens 
of the Hawaiian Republic. On several other occasions, when the 
United States has acquired new territory by treaty, the inhalntants 
of these territories have been collectively naturalized.^ 

But the mere acquisition of new territory by the United Si.ates 
does not admit the inhabitants to American citizenship. There 
must be a specific provision either by treaty or by action of Con- 
gress. The treaty with Spain in 1898, by which the United States 
acquired Puerto Rico and the Philippines, contained no such pro- 
vision; on the contrary it stipulated that the annexation of these 
islands should not operate to naturalize the Puerto Ricans and 
Filipinos. In 1917, however. Congress granted full status as citizens 
of the United States to the Puerto Ricans. To the Filipinos it gave 
some of the privileges and immunities of citizens; but it never 
made them citizens of the United States. CollecUve naturalization 
is thus a legislative act, to be sharply distinguished from individual 
naturalization which is a judicial act, performed by the courts. 

Individual naturalization, as the term implies, is the process of 
converting aliens into citizens one by one. The procedure is es- 
tablished by federal statutes, more particularly by the naturaliza- 
tion act of 1906. While the actual process of individual naturaliza- 
tion is performed by the courts, the preliminaries are supervised 
by a bureau of naturalization in the federal department of labor. 
This bureau maintains representatives at various centers through- 
out the country. It is their business to assist applicants for natu- 
ralization and to relieve the courts from the necessity of checking 
up on the facts stated in the applications. 

There are three steps in the naturalization procedure, all of 
which must be taken before a federal district court or a state 
court of competent jurisdiction. The first step, commonly called 
“taking out first papers, is a formal declaration of intention to 
become a citizen. This declaration may be made by any qualified 
alien, that is one who, being able to speak the English language, 
is “a white person, or of African nativity or of African descent.^’ ^ 


1 For example, the Louisiana treaty of 1803; the Florida treaty of 1819; and the 
Alaska treaty of 1867. And in 1927 the inhabitants of the Virgin Islands wore 
collectively admitted to American citizenship by act of Congress. 

2 It will be noted that this wording excludes Chinese, Japanese, Hindus, and in 
fact nearly all Asiatic aliens. Armenians, however, have been hold to bo “white 
persons,” 
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Such declaration may not be filed, however, until the alien has 
reached the age of eighteen years. It must contain information 
as to the applicant’s name, age, parentage, occupation, country 
'of origin, and time and place of arrival in the United States; it 
must further declare his intention to renounce his former allegiance 
and become an American citizen. A copy of this document, under 
the seal of the court, is given to the alien, and must be presented 
by him when he applies for final naturalization.^ 

After not less than five years’ continuous residence in the United 2. The 
' States, and not less than two nor more than seven years after an 
alien has filed his declaration of intention, he may take the second citizenship, 
step. This involves the filing of a petition for citizenship. It may 
be presented in any one of the various courts designated by law 
as having authority over naturalization matters, provided that he 
has lived within the jurisdiction of the court at least one year im- 
mediately preceding the filing of his petition. The petition must 
be signed by the applicant himself, and must give full answers to 
a set of prescribed questions. If the alien has arrived in the United 
States since June 29, 1906, his petition must also be accompanied 
by a document from the United States immigration authorities 
certifying the time and place of his arrival. In addition he must 
file with his petition the sworn statements of two witnesses (both 
citizens of the United States) in personal testimony to his five 
years’ continuous residence and his moral character, as well as 
in substantiation of the other claims made in his petition. After 
this paper has been filed with the clerk of the court it must be 
kept without action for at least ninety days during which time a 
notice of its filing is publicly posted. In this interval an investiga- 
tion of the petitioner’s statements is made by an agent of the 
bureau of naturalization. 

Ail these formalities having been attended to, the petitioner 3. The 
awaits the third and final step. The court sets a date for a hearing naturSfza- 
upon the petition. This hearing must be public, and cannot take 
place within thirty days preceding any regular federal or state papers.” 
election. The applicant must answer such questions as are put 
to him by the presiding judge, who may also demand proof that 
the applicant understands and is attached to the principles em- 


1 Citizenship may be acquired, however, without formal declaration, of intention 
by aliens who have served a certain term in the United States army or navy and 
have been honorably discharged therefrom. 
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bodied in the Constitution of the United States. The rigor of this 
examination depends on the judge. He may inquire whether the 
applicant is willing to fight for his new country.^ Ho may ask 
him whether he understands what a writ of habeas corpus is, how 
presidential electors are nominated, where the Supreme Court 
gets its power to declare laws unconstitutional, and what is meant 
by the right of eminent domain. 

Since 1920, howeveT, it has been the practice to have examiners 
from the bureau of naturalization pc^rforin this v/oi'k (T iiuiuiring 
into the applicant's knowledge of American go^^u'nment. Tlion 
the judge usually takes the examiner's word for it. In any event, 
if the court is satisfied that the applicant is of eligible nativity or 
descent, has lived continuously for fiv(‘ years in the United States, 
can speak the English language, is of good moral character, a 
believer in organized government, understands and is att-aclu'd to 
the principles of the constitution, — if the court is satisfied on all 
these points, the judge administers the oath of allegiance and 
authorizes the clerk to issue letters of citizenship, or final i)apf‘rs’' 
as they'are more (‘ommonly called. Then the alien is a full-fledged 
citizen. 

What a long gauntlet these aliens have to run in order to be 
able to say Civis Americanus svm. Rather strangely we exact 
from the naturalized citizen higher standards of charac*t(n’, in- 
telligence, and patriotism than we expect from those who happen 
to have been born within the United States. For not all native- 
born Americans can produce credentials certifying to their moral 
uprightness, their knowledge of the nation's government and their 
willingness to defend the constitution right or wrong. The long 
roll of red tape which encircles our naturalization procedure, 
however, represents an endeavor to get rid of the various abuses 
which existed under the older naturalization laws. In those good 
old days great crowds of aliens were sometimes admitted to citizen- 
ship during the days immediately preceding an election, when no 

1 In two cases w'hich attracted wide attention the Supreme Court held that ad- 
mission to citizenship could properly be denied to any applicant who refused to 
affirm a willingness to serve in the armed forces of the United States if called upon. 
One of these applicants was a woman. See the decision in United States v. Rosika 
Sohwummer, 279 U. S. 644 (1929). The other w^as a professor of theology at Yale 
University. See the decision in United States v. Macintosh, 283 U. S. 605 (1931). 
In rendering these decisions the court had no discretion other than to apply the 
naturalization law which does not provide for any reservations to the oath of 
allegiance but requires every applicant to swear that he will “support and defend 
the constitution . . . against all enemies, foreign aiid domestic.” 
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careful investigation of their statements was possible. Paid wit- 
nesses were provided by the party machine to help the process 
along, and indeed the naturalization of newly-arrived foreigners 
became one of the regular activities of the ward boss in every large 
city. The voters' list in such cases was regularly padded with the 
names of aliens who had not been a year from Ellis Island. 

Since 1906 these abuses have been largely eliminated but the The 
new procedure is long-drawn-out and hard for the average for- 
eigner to understand. Moreover, the judge (or the bureau exam- abuses, 
iner) can make the examination of an alien easy or difBcult. He 
can ask a few perfunctory questions or he can give an oral exam- 
ination that would flunk a college graduate. He can make sure 
that the applicant actually speaks and understands the English 
language (which is what the law assumes), or he can be satisfied 
with a nod or a shake of the head in answer to his questions. And 
of course almost any alien can nod and shake his head in English. 

On the whole, however, the procedure is now being impartially 
and uniformly administered in all parts of the country. 

It is a rule, generally recognized among nations, that the natural- Citizenship 
ization of a father carries with it the naturalization of all his legiti- and 
mate children under twenty-one years of age provided they are children, 
resident in the country with him. Likewise the naturalization 
of a husband makes his wife a citizen. This rule was followed in 
the United States until after the close of the World War. An alien 
woman (if herself eligible for naturalization) became an American 
citizen if she married one, and conversely an American woman 
lost her citizenship if she married an alien. This, of course, was a 
simple and easy arrangement, but during the war it led to many 
embarrassments. American-born women who had married Ger- 
mans suddenly found themselves rated as alien enemies in the 
United States while German-born women who had married Amer- 
icans found themselves similarly treated in Germany. 

By the Cable act of 1922, therefore, Congress abrogated the The Cable 
old rule, so that marriage no longer operates either to give citizen- ( 1922 ). 
ship or take it away. A woman of foreign citizenship who marries 
an American does not now become an American citizen thereby. 

She can become a citizen only by naturalization; but in her case a 
single year of residence is required and the formal declaration of • 
intention is not needed. On the other hand an American woman 
who marries a foreigner does not lose her American citizenship, 
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but she may renounce it and assume her husband’s citizenship if 
she desires. Moreover, if an alien woman residing in the United 
States (being herself eligible for naturalization) marries another 
alien who is eligible for naturalization but does not choose to take" 
advantage of his opportunity, the alien wife may go ahead and 
get herself naturalized without him. 

These changes by the act of 1922 were intended to recognize 
the right of women to their own individuality.” While the intent 
was commendable the workings of the law have not been alto- 
gether satisfactory. Much confusion has resulted, because other 
countries hold to the old rule. The American citizen who marries 
an alien woman gets a wife who has no citizenship at all, while the 
American woman who marries an alien becomes invested with two 
citizenships. When a husband and wife travel together with pass- 
ports which have been issued by two different nations it is not sur- 
prising that immigration officers in foreign countries are perplexed. 

There is a Latin maxim: Nemo potest exuere patriam — no one 
can give up his native citizenship. Some European and Asiatic 
countries still hold to that rule (or try to), but it has long since 
been abandoned by the United States. American citizenship is 
given up by becoming naturalized in some other country, or even 
by taking the oath of allegiance to some other country.^ There 
is a common belief that persons lose their citizenship when con- 
victed of serious crimes and sent to prison. But what they lose 
is their political privileges, including their right to vote, not their 
citizenship. 

Are corporations citizens? Not literally so, but for most judicial 
purposes they are. A corporation is legally deemed to be a citizen 
of the state in which it has been organized. The legal doctrine 
may be briefly stated as follows: The citizenship of a corporation 
is determined by the citizenship of the persons composing it; but 
when the corporation receives its charter in a state, the presump- 
tion is that its members are citizens of that state, and this pre- 
sumption may not be rebutted by any averment or evidence to 
the contrary. A corporation chartered in New Jersey, therefore, 
is by legal fiction a citizen of that state and as such entitled to the 
equal protection of the laws in all other states. 


1 Enlistment in a foreign army customarily involves taking such an oath and 
forfeits citizenship. But in 1917 Congress passed an act providing that American 
citizens who enlisted in the armies of the Allied Powers could regain their citizenship 
by taking the oath of allegiance to the United States. 
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Hence in determining whether a suit to which a corporation 
is a party shall be brought in the federal courts (in accordance 
with the constitutional provision which gives these courts juris- 
diction over controversies “between citizens of different states ’0 
the corporation is deemed to be a citizen of the state in which 
it was chartered. But while it is regarded by the courts as having 
a sort of judicial citizenship, a corporation is not a citizen in the 
full sense of the term, and is not entitled to all the “privileges and 
immunities’^ which the constitution guarantees to the individual 
citizen. It is quite permissible, accordingly, to make reasonable 
discriminations in the laws of any state, between corporations 
chartered there and those chartered elsewhere, and to give to the 
former some privileges which are denied to the latter. 

American citizens by birth and by naturalization are on a plane 
of legal equality save in two respects. A naturalized citizen cannot 
become President or Vice President of the United States. And a 
naturalized citizen is not entitled to American protection against 
services (such as military service) which may be claimed from him 
by the country of his former allegiance if he goes back to that 
country. But he will be protected so long as he stays in the United 
States. Even aliens in the several states of the Union are entitled 
to the “ equal protection of the laws.” Apart from the right to hold 
office and to vote, the legal status of an alien in the United States 
does not differ appreciably from that of the citizen. For he is 
taxed like a citizen; he may sue and be sued in the courts; may 
own property, practice any legal trade, ^ send his children to the 
public schools, and be generally protected in all the fundamental 
rights. So long as he behaves himself he is not reminded of his 
alienage — save on election day. 

Civil Rights 

What are the “constitutional rights” of the American citizen? 
We hear much about these rights — often from people who have 
strange notions as to what they are. Thus one hears of the citizen’s 
right to personal liberty, to freedom from arrest without warrant, 
freedom of speech, freedom to march in a procession with provoca- 
tive banners, and so forth. As a matter of fact nothing is much 
more difficult to make than a list of the American citizen’s consti- 

1 In some states, however, aliens are debarred from employment on public works 
and excluded from certain professions such as the practice of law. 
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tutional rights as they have been interpreted by the courts. It 
would take a whole volume to name them — with all their quali- 
fications and limitations. 

It is true, of course, that the federal constitution, including its" 
amendments, enumerates a considerable number of rights which 
must not be denied, impaired, or abridged; but this enumeration 
is not intended to be complete. On the contrary the national con- 
stitution expressly declares that the mention of certain riglits shall 
not be construed to deny or disparage others. The state constitu- 
tions, moreover, are prolific in their assertion of civil rights, and 
here again the enumeration is not intended to l:)e all-inclusive. To 
make the confusion worse, the federal and state courts Innx" been 
strict in their interpretation of some rights and liberal in con- 
struing others. So we have nowhere a complete statement of just 
what rights an American citizen possesses or does not possess. 
And if such a list were compiled today it would be inaccurate 
tomorrow, for the courts are continuously modifying their inter- 
pretations of individual rights. 

But many things which the average citizen claims as his consti- 
tutional rights are not rights at all. The right to vote, for example, 
is not a right guaranteed by the federal constitution. The Supreme 
Court has made it clear, on more than one occasion, that ^‘the 
Constitution of the United States does not confer the right of 
suffrage on anyone.^’ ^ It merely declares that the suffrage shall 
not be denied on certain grounds, namely, race, color, previous 
condition of servitude, or sex. But it may be denied for lack of 
age, residence, literacy, or even property. Voting is a privilege, 
not a right. 

There is no constitutional right, moreover, to hold public office, 
to serve on a jury, to practice law, to be a policeman, to keep a 
drug store, to attend a state university, or to drive a motor car 
on the public highways. The laws determine, in all such cases, what 
the qualifications shall be. The popular mind confuses rights and 
'privileges. It uses one term when it means the other. There is 
a world of difference between the two, as anyone can readily 
ascertain by consulting a dictionary. 

The rights of the citizen are formulated, first, in a series of lim- 
itations which the national constitution contains, some of them 
in the original document and some in the articles of amendment, 

1 Minor 'O, Happersett, 21 Wallace, 162. 
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particularly in the first ten amendnaents which, taken together, 
are commonly called the bill of rights. These rights, as there 
stated, include (1) the right to be immune from punishment by 
h,ny bill of attainder or ex post facto law, (2) to have the privilege 
of the writ of habeas corpus except when the public safety may 
require its suspension, (3) to enjoy freedom of worship, freedom 
of speech, freedom of the press, freedom to assemble peaceably, 
and freedom to petition the government for the redress of griev- 
ances. 

They include likewise (4) the right to keep and bear arms when 
so authorized by the militia laws of any state, (5) to be immune 
from the billeting of soldiers except in time of war ^ and then only 
in a manner prescribed by law, (6) to be secure in person and in 
home against unreasonable searches and seizures and from the 
issue of search warrants without probable cause supported by 
oath, (7) to be given in the federal courts all manner of judicial 
protection including security against trial for any serious crime 
except upon action of a grand jury, and (8) assurance against 
being twice placed in jeopardy for the same offense, (9) to be 
assured a speedy and public trial by jury, (10) to be informed of 
charges, (11) to be confronted with witnesses, (12) to have the 
assistance of counsel, (13) to have jury trial also in important 
civil cases, (14) to be free from the requirement of excessive bail, 
and (15) not to be subjected to any cruel or unusual punish- 
ment. 

Finally they comprise (16) the right to be free from bondage or 
involuntary servitude save as a punishment for crime, (17) the 
right to be protected in life, liberty, or property unless deprived 
thereof by due process of law, and (18) to receive in all parts of 
the Union the equal protection of the laws.^ In addition everyone 
has (19) the right to pass freely from state to state, (20) to acquire 
a residence in any state and to be accorded the same privileges as 
those who are already residents there, (21) to sue and be sued in 
the courts, (22) to own property, (23) to carry on any legitimate 
business in accordance with the general limitations laid down by 
law, (24) to have no property taken from him for public use with- 

1 Colonel Theodore Boosevelt, in writing of his experiences as a billeting officer 
in France says, “I knew nothing about billeting except that it was forbidden by 
the Constitution of the United States.” Average Americans (New York, 1920). 
He should have added “except in time of war” — a highly important exception. 

2 For an explanation of “due process of law” and its history see Chapter XXVI J- 
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out just compensation, and (25) to be assured a republican form 
of government.^ 

This list of twenty-five rights guaranteed by the Constitution 
of the United States does not form a complete catalogue of them 
all, but only of the fundamental ones. It does not appl\' to citizens 
only but in many cases includes all p(u\sons, nor does it prevent 
anyone from retaining and asserting rights other than those enumer- 
ated.2 Neither does it debar the state constitutions from establish- 
ing additional rights. When a state constitution, for example, pro- 
vides that every person accused of crime shall have the right of trial 
by jur}^, this inhibits the legislature from abolishing the jury system 
and restrains the courts from reaching the same end in a round- 
about way by changes in judicial procedure. It sets up a guarantee 
and at the same time a limitation. The exact scope of these limita- 
tions, however, will be the theme of a later^chapter.^ 

For the most part the guarantees in the national constitution 
protect the individuars rights against the national government 
only. The provision for trial hy jury in the national constitution, 
for example, applies only to the federal courts. But virtually all 
the state constitutions likewise guarantee trial by jury, so that 
the jury system is established in the state courts as well. No 
right conferred by either the national or state constitutions, how- 
ever, is unlimited. The right of free speech does not imply the 
liberty of every citizen to say what he pleases, regardless of its 
truth or falsity. The right to freedom of worship does not entitle 
a Moslem to contract polygamous marriages, under the guise of 
practicing the tenets of his faith. The right to freedom of the 
press gives no license to print libels. As the Supreme Court once 
said in quite another connection: “The liberty of the individual 
to do as he pleases, even in innocent matters, is not absolute. It 

1 These various rights are discussed under the appropriate headings in various 
later chapters. 

‘ The Supreme Court has never, in any of its decisions, attempted to make a 
definitive list of the citizen’s constitutional rights. The nearest approach to its 
doing so was in the Slaughter House Cases (16 Wallace, 3G) where it mentioned the 
right “to demand the care and protection of the federal government over his life, 
liberty and property when on the high seas, or within the jurisdiction of a foreign 
government; to peaceably assemble and petition for the redress of grievances, 
the privilege of habeas corpus; to use the navigable waters of the United States 
however they may penetrate the territory of the several states; all rights secured 
to citizens by treaties with foreign states ... the right on his volition to become 
a citizen of any state of the United States by a bona fide residence therein, with the 
same rights as other citizens of that state.’* 

Below, Chapter XXVII. 
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must frequently yield to the common good, and the line beyond 
which the power of interference may not be pressed is neither 
definite nor unalterable, but may be made to move, within limits 
•not well defined, with changing need and circumstance/^ ^ 

Unhappily we hear far more about the rights of the citizen than 
we hear about his duties. The crook and the racketeer, when haled 
into court, demand all their rights under a constitution which they 
have set at defiance. Of course every right, of whatever sort, 
carries a duty along with it. The right to vote (if you insist on 
calling it a right) involves the duty to vote. The right to be pro- 
tected carries with it the duty of helping to build up a government 
which is able to protect. A country worth having is a country 
worth serving. The right to sue in the courts carries with it the 
duty of abiding by their decisions. The right to share in the 
making of laws is conjoined with the duty of obeying the laws. 
Rights and duties are but two faces of the same shield. 

What, then, are the more obvious duties of the citizen? They 
are not set forth in the constitution, it is true, but they are implied 
in the very nature of free government. The citizens of a democracy 
who act upon the assumption that popular government prefigures 
rights alone will in time have no rights worthy of the name. Popu- 
lar government implies not only government for the people but 
government by the people. It makes large demands in the way of 
patriotism, self-sacrifice, public spirit, intelligence, and activity. 
^^Our forefathers,^^ declared Pericles, ^^have long possessed this 
land and by their valor they made it free.” But the forefathers of 
a people cannot keep a country free. Their descendants must do 
that, if it is to be done, by stressing their duties as well as their 
rights, by being willing to give as well as to take. 

The Constitution of the United States, for example, guarantees 
to every citizen that he shall have the privilege of living under a 
‘‘republican form of government.” But this guarantee will mean 
much or little as each living generation chooses to make it. A 
government may be republican in form and yet be very bad govern- 
ment, inefficient, oppressive, and corrupt. All the governments of 
Central and South America are republican in form, yet some of 
them are nothing but guerilla dictatorships with military juntas 
able to seize power at an hour’s notice. Dictatorships in Germany, 
Austria, Poland, and elsewhere are also masquerading in the garb 

^ Adkins v. Children’s Hospital, 261 U. S. 525 (1923). 
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of republicanism. A republican form of government will preserve 
the blessings of liberty to such extent as its citizens entitle them- • 
selves by the intelligent and loyal performance of their civic duties. 

A parable Every American citizen, Gentile or Jew, ought to read and pon-' 
basin' der the parable of Jotham in the Old Testament. It is the oldest, 
and one of the best parables in the literature of democracy. 1 he 
trees went forth on a time to anoint a king over them; and they 
said unto the olive tree. Reign thou over us.” But the olive tree 
replied, as many a professedly good citizen has done when asked to 
take public office: “Why should I leave my sunny .slope, and the 
fatness of my soil, to be promoted over the rest of you.^” So they 
repaired to their second choice, the fig tree. “But the fig tree said 
unto them, Should I forsake my sweetness, and my good fruit, and 
go to be promoted over the trees?” And to^the vine they went, 
with the same result. Presently, however, they came to the bi amble 
bush with their invitation to rulership. And the bramble bush, true 
to type like a modern politician, quickly said ; Sure, I m the man 
you’re looking for; just put your trust in my .shadow. Whereupon 
; he let fire come out of the bramble to devour the substance of the 

soil until even the cedars of Lebanon were consumed.^ 

When the olives, the fig trees, and the vines in the arboretum of 
a nation’s citizenship disdain to do their duty, the bramblebushes 
of politics will step in and give any country, or any community, the 
kind of government it deserves. The excellences of a constitution 
avail little if the actual machinery of government be not based 
upon a sound sense of individual obligation. The world has never 
yet been able to construct a successful democracy on a foundation 
of popular indifference. 
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CHAPTER VIII 

THE ELECTORATE AND THE SUFFRAGE 


Suffrage cannot be the natural right of the individual, because it does not 
exist for the benefit of the individual, but for the benefit of the state itself. — 
Thomas M. Cooley. 


Importance 
of accuracy 
in the use 
of terms. 


Why the 
American 
suffrage is 
not uniform. 


The electorate is the sum total of the voters. It is made up of 
those who possess the suffrage. The terms citizen and voter are often 
used as though they meant the same thing, which of course they do 
not. All voters must be citizens, but not aU citizens are voters. 
There are millions of young American citizens, for example, who do 
not qualify as voters because they are not yet twenty-one years of 
age. The voters comprise that portion of the adult citizenship 
which has been given the privilege of voting. All this, moreover, is 
not mere shadow-boxing with words. In political science, as in any 
other science, terms have a definite meaning. Where they are used 
inaccurately they promote confusion of thought. Loose terminol- 
ogy induces loose thinking. 

Neither in law nor in fact is there any rigid connection between 
citizenship and the right to vote. Citizenship is a federal matter. 
The national government determines, under the constitution, who 
shall be eligible for naturalization and how they shall be made 
citizens. But the national government does not give voting rights 
to anyone. It makes citizens, not voters. The states determine who 
shall vote, even at national elections. It is true, of course, that the 
states are not free to make any rules they please on this point; they 
are forbidden to deny the suffrage on certain grounds (namely, 
race, color, previous condition of servitude, or sex), and they must 
also (for congressional elections) establish the same suffrage re- 
quirements that exist for elections to the larger branch of the state 
legislatures. But even with these restrictions they have a good deal 
of discretion left them. They may allow aliens to vote and until 
recent years some of the states did so. It was not until 1925 that 
the last of these (Arkansas) abolished alien voting. 

The states determine, moreover, the residence requirements for 
voting, the taxpaying requirements, and the educational qualifica- 
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tions if there are any. They could, if they so desired, provide that 
no one may vote at a presidential or congressional election unless he 
is able to recite the Declaration of Independence, or sing the high 
notes in the Star Spangled Banner, or go through the manual of 
arms. No state has done anything of this sort, of course, but all of 
them have set up various specific-requirements for voting — such as 
a period of residence in the state, the payment of a poll tax, ability 
to read and write, or even the capacity to pass a mild intelligence 
test. That is why the requirements for voting at presidential elec- 
tions are not uniform throughout the United States. A citizen may 
be a voter at a national election in Pennsylvania, when under 
exactly the same conditions he w^ould not be permitted to vote at a 
national election in New York. 

In the thirteen colonies before the American Revolution the 
privilege of voting was generally restricted to male property own- 
ers and taxpayers. The Declaration of Independence proclaimed 
that governments derived their powers from the consent of the 
governed; but the newly independent states did not carry this 
preachment into effect by widening the suffrage. They kept their 
varied requirements for voting. This situation created embarrass- 
ment for the constitutional convention of 1787 when it came to 
discuss the question as to who should vote at congressional elec- 
tions. Gouverneur Morris of Pennsylvania wanted the national 
suffrage confined to owners of land; Oliver Ellsworth favored con- 
fining it to taxpayers, whether they owned land or not. ‘^He who 
pays and is governed should be a voter,’’ was his way of putting it. 

George Mason of Virginia was almost alone in advocating man- 
hood suffrage, and he was one of those who refused to sign the 
constitution when it was finished. Benjamin Franklin, ever liberal 
in spirit, wanted it made certain that, whatever happened, ^^the 
common people” would have votes. James Madison favored some 
sort of property qualification although he realized the difficulty of 
fixing any uniform rule that would satisfy all the states. Finally, 
someone raised the question: Why not let each state settle the 
matter for itself? Those who are given the right to vote in each 
state, let them automatically become national voters. This seemed 
to be a good solution and it was adopted without a dissenting 
voice. 

With the matter left to the various states, the drift to a more 
liberal suffrage began soon after the constitution went into effect. 
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But for the first twenty years the opposition was strong and the 
progress slow. The anti-suffragists of those days put up a stiff 
fight against the '^vulgarization of politics^' as they called it, and 
even so able a jurist as Chancellor Kent predicted that "the exten- ' 
sion of voting rights to all white men on equal terms would end in 
the ruin of government and in universal calamity.’^ But after the 
War of 1812 the movement for a widened suffrage gained new im- 
petus and all but six states had abolished their property qualifica- 
tions by 1820. 

A further enlargement of the voters’ lists came during the period 
1820-1840. It was part of the Jacksonian movement and surged 
out of the West. Settlers were wanted there and manhood suffrage 
was held out as an allurement. Conditions of life in frontier re- 
gions, moreover, favored the spread of equalitarian ideas. A man 
is a man on the frontier if he can survive the struggle for exist- 
ence. And he is as good as any other man. The new western com- 
munities, therefore, gave every man a vote, and every voter a right 
to hold office. Some of them, indeed, extended the suffrage to 
aliens as well as citizens. This equalizing movement, moreover, did 
not confine itself to the new West. It backwashed across the 
Alleghenies to the older states and stamped its imprint there. 
In one state after another. North and South, the suffrage was 
liberalized by the abolition of property qualifications, tax require- 
ments, and religious tests. By the close of Jackson’s second term, 
in 1837, manhood suffrage had been adopted by all the states but 
three, and these joined the procession later. 

Democracy has now become so closely associated with universal 
suffrage that we wonder how men who were filled with^he Spirit 
of 1776 could deny voting rights to three quarters of the adult 
population and yet call their government a democracy. But such 
was the case. At the presidential election of 1832, half a century 
after the Declaration, less than a million-and-a-quarter votes were 
polled in a population of more than twelve and a half millions — or 
about ten per cent. At the election of 1932, a century later, the 
polled vote was nearly thirty per cent of the population. 

Manhood suffrage, as most of the states understood it in early 
days, did not include the negro. Except in a few New England 
states colored citizens were everywhere excluded from voting. 
Nor was there any general demand for an extension of the suffrage 
to the negro until 'Rafter the Civil War. Then arose the question 
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whether it should be guaranteed to the freedmen. Congress, by 
the reconstruction act of 1867, imposed negro suffrage upon the 
states of the former Confederacy and three years later the fifteenth 
amendment forbade the denial of voting rights to any citizen, by 
any state, on grounds of ^^race, color, or previous condition of 
servitude.” 

To enact such a prohibition, however, proved easier than to en- 
force it. For a time the national government applied coercion to 
the southern states but this policy proved effective only so long as 
federal troops were on hand to make it so. Since 1877, when the 
troops were withdrawn, the southern states have successfully man- 
aged to evade, circumvent, and render largely innocuous the pro- 
visions of the fifteenth amendment. At first they did it by Ku-Klux 
methods, intimidating the negro into abstention from the polls. 
But there developed among the white population of the South a 
feeling that these rough-handed methods could not go on forever 
and that the actual disfranchisement of the negro ought to be 
“legalized.” How to do this, and still keep from colliding with the 
federal authorities, has given them some trouble; but they have 
managed it. The artifices which they have used to disfranchise the 
negro are interesting, and a few of them ought to be briefly de- 
scribed, if only for the purpose of showing how the law of the land 
gives way before a strong public sentiment. 

In the first place it will be observed that the fifteenth amend- 
ment does not forbid the denial of voting rights to illiterate per- 
sons. And since large numbers of negroes are unable to read and 
write intelligibly, this loophole seemed to offer the most practicable 
avenue of negro disfranchisement. A literacy test would shut out 
the great majority of colored citizens in the rural areas of the 
South. But the southern states also contain many white persons 
who are unable to read and write, hence the problem became one 
of keeping the illiterate negro out while letting his illiterate white 
neighbor in. 

Mississippi led the way to a solution of this problem in 1890 by 
establishing, among other qualifications for voting, the require- 
ment that every voter must be able to read any section of the state 
constitution, or, as an alternative “give a reasonable interpretation 
thereof,” It was assumed that any white voter, even though il- 
literate, would prove himself able to expound the constitution to 
the satisfaction of the registrars, they being always his own color. 
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But the illiterate colored man who sets out to give these white 
officials a ''reasonable interpretation'' of various technical clauses 
in the constitution, such as those which provide that "the privilege 
of the writ of habeas corpus shall not be suspended except in time ' 
of national emergency," and that "no attainder of treason shall 
work corruption of blood," — well, the humor of such a situation 
can be left to the imagination of anyone who knows the Southland. 

The Supreme Court of the United States, when called upon to 
decide whether this provision was a breach of the fifteenth amend- 
ment, ruled that it did not, on its face, "deny or abridge the suf- 
frage of any citizen to vote on account of race, color or previous con- 
dition of servitude." ^ In this decision the court seems to have 
placed more stress on the exact wording of the amendment than 
on the intent of those who framed it or the ipethods of those who 
enforced it. Its action is hard to reconcile with the sound doctrine 
which the court enunciated in another case involving racial intoler- 
ance, when it asserted that "though a law be fair on its face" this 
would not avail if it were being applied with "an evil eye and an 
unequal hand." ^ 

But the Mississippi plan proved to be imperfect, in spite of its 
constitutionality, for it did not get all the illiterate whites 'on the 
lists. There were some who proved unable to give a reasonable 
interpretation of anything to anybody. So the solons of Dixie 
turned to that handy refuge of many a shiftless man — his honest 
ancestors. Accordingly the Louisiana constitution of 1898 pro- 
vided that no one should be registered as a voter unless (1) he 
could read and write, or (2) owned at least $300 worth of property, 
or (3) unless he himself, or his father, or his grandfather had the 
right to vote on or before January 1, 1867.^ The last alternative, 
which let in every white citizen but kept out every colored one, 
came to be known throughout the country as "the grandfather 
clause." Other southern states realized its value and soon put it 
in their suffrage laws. 

But the grandfather clause was a little too much for the gowned 
gentlemen who sit on the supreme bench at Washington. When 
the issue finally got before them they ruled that grandfather 
clauses were an evasion of the fifteenth amendment and hence 

1 Williams d. Mississippi, 170 U. S. 213 (1898). 

2 In the case of Yick Wo «. Hopkins, 118 U. S. 356. 

3 This was the date of the earliest act of Congress granting suffrage to the negroes 
in the southern states. 
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unconstitutional.^ “It is true/' said the court in this decision, 
“that it (the grandfather clause) contains no express words of an 
exclusion, from the standard which it establishes, of any person 
on account of race, color, or previous condition of servitude . . . 
but the standard itself inherently brings that condition into 
existence." By the time this decision was rendered, however, the 
clause had accomplished the major part of its purpose, for it had 
put all illiterate white citizens, over twenty-one years of age, on 
the voting lists. All that then became necessary was to provide 
by law that any man's name, once on the list, should stay there. 

There is another way of permitting negroes to be registered as 
voters but nevertheless depriving them of all share in the selection 
of congressmen. This is made possible by the system of party 
organization. Practically all the southern states are overwhelm- 
ingly Democratic. 'The candidates who receive the nomination 
at the primary elections of that political party are certain to win 
at the polls, hence the real fight is for the nomination. So Texas 
in 1923 adopted the expedient of providing that no negro should 
be qualified to participate in a Democratic primary and that any 
ballot cast by a negro at such primary should be thrown out. But 
here again the Supreme Court intervened and held the Texas 
provision unconstitutional as denying to negroes “equal protec- 
tion of the laws." ^ Thereupon the Texas legislature changed the 
laws to provide that the state executive committee of each politi- 
cal party should have power to prescribe the qualifications of the 
party's own members, and thus to control eligibility at the pri- 
maries. By this means negroes were again excluded, and once more 
the Supreme Court intervened to enforce “the equal protection" 
clause of the constitution.^ It is possible, of course, that the ex- 
clusion can be made effective by party regulations even though 
the statutes relating to it are unconstitutional. 

Moreover, if worst comes to worst, the colored citizen can be 
registered as a voter at both primaries and elections but actually 
debarred from appearing at either. He can be required to produce 
his poll tax receipt (which he has lost or forgotten) ; he can be re- 
quired to prove that he was never convicted of any offense, even 
petty theft; he can be bullied by the polling officials; he can be 

^ Guinn v. United States, 238 U. S. 347 (1914), and Myers v. Anderson, 238 U. S. 
368 (1914). 

2 Nixon Herndon, 273 U. S. 536 (1927). 

3 Nixon V. Condon, 286 U. S. 73 (1932). 
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warned to keep away — and he will usually do it. The number of 
negroes who actually vote in the southern states is relatively small 
except where their votes are requisitioned to decide a factional 
fight within the party. The white population of the South is 
determined that the proportion shall stay this way. This applies 
to both parties, Republicans as well as Democrats. 

As for the negroes themselves, most of them do not care whether 
they vote or not. When the negro wage-earner or small farmer 
realizes that in order to vote he must pay a two-dollar poll tax he 
begins to lose interest in the idea. The whole question would soon 
cease to engender bitterness were it not periodically stirred up by 
the negro’s crusading friends among northern white folk. The 
fundamental error was made, two generations ago, when the vic- 
torious northern states insisted on absolute political equality for 
the two races, thus creating in the South eC situation that was 
bound to prove intolerable. The fifteenth amendment was adopted 
at a time when emotion rather than cool judgment controlled the 
mind of the nation. 

The framers of the fourteenth amendment foresaw that the 
white population of the South might attempt to exclude colored 
citizens from voting and they provided Congress with a simple 
method of penalizing any state that should do this. Here is the 
provision: 

^^But when the right to vote at any election for the choice of electors 
for President and Vice President of the United States, representatives 
in Congress, the executive and judicial officers of a state, or the mem- 
bers of the legislature thereof, is denied to any of the male inhabitants 
of such state, being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in rebellion 
or other crime, the basis of representation therein shall be reduced in 
the proportion which the number of such male citizens shall bear to 
the whole number of male citizens twenty-one years of age in such 
state.” 

The stipulation, be it noted, is that the basis of representation 
shall be reduced,” but it never has been. Congress alone has 
power to enact the reduction, and Congress has never been ready 
to do it, although measures in that direction have been brought 
in from time to time. Southern congressmen have argued (and if 
you read the above provision carefully you may agree with them), 
that if the basis of representation is reduced by reason of negro 
exclusion in the South, it should also be reduced in those northern 
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states which exclude thousands of citizens from voting because 
they cannot read and write, or because they do not pay a poll tax, 
or because they cannot pass an intelligence test — as in New York 
State. The question is an academic rather than a practical one 
for there is no likelihood that Congress will reduce the quota of 
representation from either section of the country. 

It is significant that of the nine amendments which have been 
added to the Constitution of the United States during the past 
hundred years, three deal with suffrage (the fourteenth, fifteenth, 
and nineteenth), all of them by way of prohibiting or penalizing 
its denial on specified grounds. The nineteenth amendment, 
which became effective in 1920, resulted from an agitation which 
went on with varying degrees of intensity for over a hundred years. 
The right of women to the ballot is sometimes said to be a natural 
right, and deducible from the fundamental principles of American 
government. If so, it took the American people a very long time 
to recognize the fundamental principles in this case. As a matter 
of fact they looked upon the issue as one of expediency, not of 
principle. They were reluctant to double the electorate until 
they could be convinced that some good would come of it. 

The agitation for woman suffrage began in the reign of Andrew 
Jackson, or even earlier. Prior to the Civil War it made no head- 
way, for legislators could not be brought to take it seriously. The 
agitation for ^^woman^s rights^’ merely furnished the theme of 
perennial Jokes, cartoons, and humorous ditties. But after the 
Civil War the movement began to make some progress. Manhood 
suffrage had been won; the negroes had been technically enfran- 
chised; hence the two older burning issues were out of the way. The 
arena was clear for a new suffrage battle and it was soon in prog- 
ress. In 1869 the advocates of votes for women won their first 
skirmish in the territory of Wyoming when they were given the 
suffrage at territorial elections and the privilege was continued 
when the territory became a state in 1890. During the next ten 
years Colorado, Idaho, and Utah also chalked up as states which 
enfranchised women on the same terms as men. Other states did 
likewise, one by one, during the next two decades until in 1915 
there were about a dozen of them in all. 

But the leaders of the movement lost patience with the slow 
process of winning the states one by one. They wanted nation- 
wide enfranchisement and wanted it quickly. Hence they turned 
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their energy to a constitutional amendment which had been slum- 
bering for many years in the files at Washington.^ Congress re- 
sponded to their pressure in 1919, passed the proposed amend- 
ment by a two-thirds vote in both Houses, and sent it to the states 
for ratification. The necessary three fourths of the states ratified 
it as the nineteenth amendment in a little more than a year, thus 
putting it into effect in time for the national election of 1920, 

This is hardly the place to recapitulate the arguments for and 
against woman suffrage which were poured into the ears of the 
American people for a century or more. The issue is now settled — 
probably settled for good, and doubtless settled right. We have 
had sixteen years of sex equality at the polls, with four presidential 
and eight congressional elections in that time. What the result 
has been there is no way of determining, for the ballots cast by 
men and women are not kept separate. Yet there is little reason 
to think, from the superficial indications, that the extension of 
the suffrage to women has made any substantial change in the 
quality of the electorate, whether for good or ill. It has doubled 
the voting lists throughout the country, thus making the registra- 
tion of the voters and the holding of elections more expensive. 
Candidates now have to reach twice as many voters with their 
propaganda, and a double strain has been put upon the electoral 
machinery. 

On the other hand, the nineteenth amendment has made twice 
as many people contented with their electoral status, and has 
removed an irrelevant issue from American politics. Sex has no 
more right to be an issue in politics than has race, or color, or 
religion. The extension of the suffrage to women has undoubtedly 
developed among them a more vital interest in public affairs. 
Despite all predictions to the contrary women seem to be interested 
in politics and are gradually becoming more so. On the whole they 
are using the ballot as men have used it, — with about as much 
intelligence or lack of it as the case may be. They appear to be 
susceptible to the same influences, both good and bad. Like their 
husbands and brothers, some women vote regularly and vote with 
discrimination, while others go shopping on election day or vote 
for whichsoever candidate makes the most alluring promises. 
Some are unbossed in their own homes but well bossed by a ward 
leader, or perhaps by a clergyman who finds political parables in 

1 Known as the Susan B. Anthony amendment. It was first proposed in 1869. 
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his gospel texts. Some are wise serpents and some are harmless 
doves, even as male voters have always been. 

Woman suffrage has worked no revolution in American politics. 
No one should have expected it to do so. It has not put the bosses 
to flight or shattered the rings, or made the politicians walk in the 
straight and narrow way. Neither has it, on the other hand, 
softened the masculinity of New World politics, or substituted gov- 
ernment by the heart for government by the head. Women voters 
are perhaps somewhat more responsive to their emotions than men 
are. They are more easily aroused on moral issues, although it 
should be noted that the nineteenth amendment did not suffice to 
protect the eighteenth, as many good people expected it to do. 

Controversies as to who shall have the privilege of voting are 
not yet at an end. The question of debarring illiterates, of what- 
ever sex or color, i^ having much discussion and is likely to have 
more. Eighteen states now apply a literacy test. Of these some 
require that voters shall be able to read; while others insist that 
they shall be able both to read and write. The test is usually given 
by the registrar of voters or election board and hence is often a 
perfunctory affair. Administered by these bipartisan officials it 
does not shut out most of those who ought to be excluded. It fails 
to exclude large numbers of applicants who can barely write their 
own names and who have great difficulty in reading, much less 
understanding, simple paragraphs in any newspaper. 

New York State, in 1923, inaugurated a new type of literacy 
requirement, one which virtually operates as a mild form of in- 
telligence test. The requirement is that every new voter who can- 
not present a certificate of graduation from the eighth grade of an 
elementary school in which English is the language of instruction 
(or from a higher school) must pass a literacy test administered 
hy the school authorities^ not by the election officials.^ This test is 
given by the local school superintendents, but it is uniform 
throughout the state. It consists of a paragraph of simple English 
(about 100 words) which each applicant is first required to read. He 
must then answer in writing six or eight easy questions based upon 
the paragraph. In 1932 nearly 150,000 new voters took the liter- 
acy test, and of these about 11,000 or more than seven per cent 
failed to pass it. 

1 Persons who have attended an evening school and completed a prescribed 
amount of work are given a certificate of literacy without taking the test. 
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The adoption of anything in the way of a stringent literacy test 
is always opposed by the practical politicians. They argue that 
political interest is not related to education. They point out that 
men who can neither read nor write are required to pay taxes, to 
serve in the army during war, and to perform other civic obliga- 
tions. But the real question is whether the giving of the ballot to 
illiterates is good for the community as a whole, and to that ques- 
tion there can be but one answer. Giving the ballot to anyone who 
cannot read or understand it is surely not in the public interest. 
This is particularly true in communities which use the initiative 
and referendum, thus submitting a long list of complicated ques- 
tions to the decision of the voters. 

For, when you reflect upon it, the ballot is potentially the most 
dangerous weapon that can be placed in the hands of any man. 
As an instrument for doing damage on a nation-wide scale, when 
unwisely used, there is nothing that compares with it. And its 
capacity for harm is obviously increased when placed in the hands 
of men who do not know what they are voting for or against. 
Literacy is not a luxury in America, with free day schools for chil- 
dren and free evening schools for adults. No alien who cannot 
read and write is eligible to be naturalized. No illiterate, in most 
states, is allowed to serve on a jury. It has now become virtually 
impossible for anyone to obtain or hold a job above that of a 
common laborer unless he can read and write. All these things 
considered, the literacy requirement for voting does not seem to 
be an unreasonable one. 

The problems of government are becoming steadily more com- 
plicated. In every generation they grow more difficult for the 
average man to comprehend. Run through the pages of the 
Congressional Record for any session of Congress. You will find 
discussions relating to deficiency appropriations, rediscount rates, 
railroad differentials, flexible tariff schedules, naval ratios, immi- 
gration quotas, credit inflation, agricultural adjustment and farm 
loans, collective bargaining, dollar devaluation, stabilization of 
exchange, equalization funds, old age pensions, unemployment 
insurance, public utility regulation, the guarantee of bank de- 
posits, and many other topics of equal complexity. It may be 
doubted whether one American citizen in five has any clear com- 
prehension of what these expressions imply. Certainly not one in 
a hundred understands them in all their implications. The average 
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voter is busy. When he is not busy he is tired. When he is not tired 
he is worried. In his spare hours he reads the sports section of the 
newspaper, listens to the radio, or goes to the movies — ^from none 
" of which does he get much enlightenment on the real merits of 
public issues. 

The suffrage, in due course, will doubtless be adapted to these 
newer complexities of our political and economic life. It has passed 
through three stages — property qualifications, manhood suffrage, 
and universal suffrage. This last stage marked an ultimate bound- 
ary in the way of expansion. We can inflate the electorate no 
further. But since institutions never stand stiU it is not improb- 
able that the next development will be in the direction of narrow- 
ing the suffrage. New York has pointed the course which this 
contraction may well take, namely, the imposition of a real 
literacy test administered by the school authorities. Then, step 
by step, it may be possible to raise the standard to a point where 
no one will get his name on the voters’ list unless he can demon- 
strate a capacity to understand at least the simpler issues that are 
placed before him. 

Many states still maintain a tax qualification for voting. In 
some of them every male voter must have paid a poll tax or at 
least must show that he has been assessed for it. The usual argu- 
ment for imposing a tax qualification is that nobody should have 
a voice in spending public funds unless he has made some contribu- 
tion. For unless the voter realizes that he is helping to bear the 
burden of government, it is argued, he will not use the ballot with 
a proper sense of responsibility. But this argument assumes that 
the only people who realize that they pay taxes are the ones who 
pay directly. What about the indirect taxpayer? He who pays 
rent, pays taxes. He who buys goods, pays taxes. Every grocery 
bill, doctor’s bill, or gas bill is a tax bill in part. For a portion of 
it goes to pay the taxes which are levied on grocers, doctors, gas 
companies, and all such. There is no real basis for a sharp dis- 
tinction between taxpayers and non-taxpayers. Those whom we 
call taxpayers are only middlemen for the rest of us. Not every 
voter realizes this, but many of them are learning to do so. 

None but American citizens are now permitted to vote in any 
part of the United States. The minimum voting age is twenty-one 
for men and women alike. All the states prescribe a certain mini- 
mum requirement of legal residence, ranging from three months 
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to two years. Sometimes there is a double requirement, such as 
three months in the city and a year in the state. Legal residence, 
however, does not necessarily involve actual residence. One may 
be a legal resident of a state or city while actually living, perhaps 
for several years, somewhere else. Former President Hoover was 
(and still is) a legal resident of Palo Alto, California, and remained 
a registered voter there, although for thirty years he spent the 
major portion of his time elsewhere — in Australia, South Africa, 
Belgium, and Washington. A voter^s legal residence is where he 
claims his home, a place from which, when going, he goes, and to 
which, when coming, he comes. But it is not necessarily the place 
at which he stays. 

There are certain disqualifications which also ought to have 
mention. These include conviction for certain serious crimes. 
Election frauds are sometimes penalized by permanently disfran- 
chising those convicted of them. Some states debar from voting 
all soldiers, sailors, and marines in the active service of the na- 
tional government. Insane persons and those confined in certain 
public institutions of incarceration are also barred. Legal resi- 
dents of the District of Columbia are not disqualified from voting 
but they never get an opportunity to vote because no elections 
are ever held in the District. Washington has no presidential 
electors, senators, representatives in Congress, governor, assem- 
blymen, mayor, or councillors. It is ruled by three appointive 
commissioners.^ 

Hence when someone says that everybody has the right to 
vote in the United States’^ the statement needs large reservations. 
To be even measurably accurate he should say that in the United 
States a person usually has the right to vote if he or she is (a) a 
citizen, (b) twenty-one years of age or over, (c) a legal resident 
in a given state and locality for a prescribed length of time, (d) able 
to read and write, (e) a taxpayer, where so required, (f) not dis- 
qualified in any way, and (g) forehanded enough to get registered 
in time. These various requirements, taking them together, shut 
out at least ten million adult inhabitants of the United States. 

No one is registered as a voter for national elections. Each 
state makes provision for the enrollment of voters, and these 
lists are used at the national and state elections alike. Each state 
performs the work of registering voters according to its own 

1 See helow, Chapter XXVIH. 
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methods and these methods vary a good deal throughout the 

• country. The national government has no control over them. 

On the other hand Congress has the right to judge the qualifica- 

" tions of its own members, hence if a senator or representative 

* appears to have been chosen through the wrongful inclusion or 
exclusion of names on the voters^ lists he can be denied a seat. 

This, in a roundabout way, gives Congress a means of insisting 
upon fair play in the registration of voters. National ofEcers 
may also be assigned to guard the polls at congressional or presi- 
dential elections and may arrest persons who try to vote illegally, 
bringing them for trial before a federal judge. 

People in general are much more insistent on having the suffrage The slacker 
than on exercising it. Threaten to take a man's voting privilege 
away, and he will fight to retain it. But give it to him gladly and 
he will often tuck it away in moth balls. There are millions of 
eligible voters who never register, and millions more who register 
but do not go to the polls. The eligibles in the United States (ex- 
cluding southern negroes) must exceed sixty millions. Of these 
less than fifty millions are registered. Of the total registration 
less than forty millions voted at the Roosevelt-Hoover presidential 
election of 1932 although this contest roused the electorate to a 
fever heat. In state and local elections the polled vote does not 
usually exceed fifty to sixty per cent of the registration.^ Some 
years ago there was a feeling that the situation might be improved 
by permitting absent voting, that is, by allowing voters whose busi- 
ness takes them away from home on election day to vote before 
they go, or to send their ballots by mail. Absent voting is now 
permitted in forty-four states but the results have not been up to 
expectations. Relatively few voters take advantage of the op- 
portunity. 

Various other remedies for non-voting have been proposed, com- 
Compulsory voting has been advocated but does not exist any- 
where in the United States. In some other countries the procedure 
is to impose a small fine upon every voter who, without valid ex- 
cuse, stays away from the polls on election day, or, for repeated 
absences, to strike his name from the voters' list altogether. But 
such measures have not proved to be generally effective. In some 
cases the compulsion has merely availed to increase the number of . 

1 For an analysis of the reasons see C. E. Merriam and H. F. Gosnell, NorirVoting: 

Causes and Methods of Control (Chicago, 1924), 
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blank ballots which voters drop in the box. In any event the 
voter who goes to the polls because he will be fined if he stays 
away is not likely to mark his ballot with much intelligence or 
discrimination. Are such votes really worth counting? Voting is 
a duty to be sure, but it is a duty which ought to be performed 
from motives of civic responsibility, not from fear of the penalties. 
Most citizens do not have to be forced to the polls, and it is ques- 
tionable whether forcing others there would serve a useful purpose. 

People do not become good citizens by going to the polls. They 
go to the polls because they are good citizens. They go when 
and because they are interested. They stay away because they 
have no interest, or too little interest, in the issues or the candi- 
dates. And when one reflects upon the kind of issues and candi- 
dates that are so often presented to them, this lack of popular 
interest is hardly a matter for surprise. Many voters remain 
befogged, confused, bewildered, because that is what the politi- 
cians sometimes intend them to be. Voting is not an end in itself. 
To vote unintelligently is worse than not to vote at all. 

Energies ought therefore to be concentrated upon the task of 
clarifying the issues, vitalizing the party system, and improving 
the quality of the candidates as a means of getting the people 
interested, informed, and aroused between elections. Registration 
should be made less irksome, the ballot simpler (with provision 
for the representation of minorities), elections less frequent, party 
cleavages more distinct and vital, and party programs less evasive. 
Above all, our campaigns of civic education should be more com- 
prehensive, more persistent, and more effective in reaching those 
sections of the electorate which are most in need of sound informa- 
tion. Too many such campaigns begin and end in circles where the 
need is least — among business and professional organizations, in 
women^s clubs, in the editorial columns of newspapers, and over 
the radio at hours when most voters are at work. Enterprises in 
civic education should be carried to the factory gates and into 
the workers’ homes. They should be dramatized to catch the im- 
agination of those whom the gospel is intended to reach. 
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York, 1921), Helen L. Sumner, Equal Suffrage (New York, 1909), and 
C. C. Catt and N. R. Shuler, Woman Suffrage and Politics (New York, 
1923). 

Negro Suffrage. G. T. Stephenson, Race Distinctions in American 
Law (New York, 1910), and Paul Lewinson, Race^ Class and Party: A 
History of Negro Suffrage and White Politics in the South (New York, 1932). 

Elections and Voting. J. P. Harris, Registration of Voters in the 
United States (Washington, 1929), and the same author^s Election Ad- 
ministration in the United States (Washington, 1934). The problem of the 
stay-at-home voter is discussed in C. E. Merriam and H. F. Gosnell, 
Non-Voting: Causes and Methods of Control (Chicago, 1924), and H. F. Gos- 
neU, Getting Out the Vote (Chicago, 1927). 



CHAPTER IX 

POLITICAL PARTIES: HISTORY AND FUNCTIONS 


Like other institutions, the political party is in constant process of recon- 
struction, and must justify itself to each succeeding generation . — Charles E. 
M erriam. 


Parties 
began with 
human 
nature. 


Opposition 
of the 
Fathers to 
the party 
system. 


All popular government is party government.,. There has never 
been at any time in the world's history a free government in which 
political parties did not arise and function. Political parties eixisted 
even in ancient republics and mediaev^ cities .\Thef^ I^an- 

castrians and Yorkists, Caveliers and Roundli^ads in^ England 
-long before the Anii^rican Rev^tion. There were Whigs and 
Tories in the thirteen colonies. These divisions were commonly 
called ^Tactions" and they sometimes settled issues by breaking 
heads rather than by counting them. But they were the ancestors 
of our political parties at the present day. It is merely that the 
^older factions have adapted their methods to the newer era of 
law and order. 

The men who framed the Constitution of the United States were 
not believers in party government:- On the contrary they sought 
to provide a scheme of government which would be free from 
partisan rivalry or the violence of faction" as Madison caUejd it: 


Among the numerous advantages promised by a well constructed 
union, none deserves to be more accurately developed than its tendency 
to break and control the violence of faction. ... By a faction I under- 
stand a number of citizens, whether amounting to a majority or a 
minority of the whole, who are united and actuated by some common 
impulse of passion or of interest, adverse to the rights of other citizens, 
or to the permanent and aggregate interests of the community. . . . 
The latent causes of faction are sown in the nature of men; and we 
see them everywhere brought into different degrees of activity, accord- 
ing to the different circumstances of civil society. A zeal for differ- 
ent opinions concerning religion, concerning government and other 
points . . .; an attachment to different leaders , . . have, in turn, 
divided mankind into parties, inflamed them with mutual animosity, 
and rendered them much more disposed to vex and oppress each other 
than to cooperate for their common good." ^ 

^ The Federalist^ No. 10. 
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It was Madison^s idea that the right form of government would 
provide its own momentum. He and his associates believed thatj. 
a properly adjusted system of checks and balances would keepl 
any faction or party from ever gaining control of the country's 
affairs. ' So they ignored political parties altogether, making no i 
mention of them in the constitution. But everyone now realizes 
that a constitution is not a gover nin ent. It has no energy of its 
own, but must be propelled into action by power supplied from 
somewhere else. This motive power is furnished by representatives 
whom the voters elect, and the voters in turn have to be guided 
to this action by some kind of organization. Give people the right 
to govern themselves, to choose their own representatives, and 
to speak their minds aloud — do this and political parties will de- 
velop, no matter what the constitution may intend. It has been 
so in America. The stone which the builders rejected has becijme^ 
the chief cornerstone. 

It is true that for a short time after 1787 no regular political Washing- 
parties made their appearance in the United States. Washington's antipathy 
election was unanimous on both. occasions. But he seemed to 
discern indications that ^^the spirit of party’’ was rearing its party.” 
sinister head and in his farewell address tried to put his people 
on their guard against such a danger.- This address was as much 
an admonition against party divisions within the Union as against 
permanent alliances outside. ^^In the most solemn manner” he 
warned the nation ‘‘against the baleful effects of the* spirit of 
party generally,” and declared that it had no place in “govern- 
ments purely elective.” His admonition was so earnest that it 
deserves inclusion here: 

“I have already intimated to you the danger of parties in the state, 
with particular reference to the founding of them on geographical dis- 
criminations. Let me now take a more comprehensive view, and warn 
you in the most solemn manner against the baleful effects of the spirit 
of party generally. ... It serves always to distract the public coun- 
cils, and enfeebles the public administration. It agitates the community 
with ni-founded jealousies .and false alarms, kindles the animosity oi 
one part against another, foments occasional riot and insurrection. .< . 

There is an opinion that parties in free countries are useful checks upon 
the administration of the government, and serve to keep alive the spirit 
of liberty. This within certain limits is probably true — and in govern- , 
ments of a monarchical cast, patriotism may look with indulgence, if 
not with favour, upon the spirit of party. But in those of the popular 
character, in governments purely elective, it is a spirit not to be en- 



124 THE GOVEENMENT OF THE UNITED STATES 


The begin- 
nings of 
American 
political 
parties. 


There were 
party- 
groups even 
in the con- 
stitutional 
convention. 


The Fed- 
eralists and 
Anti- 

Federalists. 


The Fed- 
eralists in 
the saddle 
(1789- . 
1800). 


couraged. ... A fire not to be quenched, it demands a uniform vigi- 
lance to prevent its bursting into a flame, lest instead of warming it 
should consume.’’ ^ 

But it was futile for the oracle of Mount Vernon to inveigh" 
against manifest destiny. Party divisions were bound to arise; 
indeed, they had already arisen. The members of the constitutional 
convention voted on party lines although they, did not always 
realize it, Alexander Hamilton and Luther Martin, Edmund Ran- 
dolph and William Paterson were quite as partisan in the conven- 
tion as Andrew Jackson and John Quincy Adams were forty years 
later. From the outset of their deliberations the delegates divided 
themselves broadly into two groups on questions of general policy. 
There were those who believed in a real union, who wanted to 
make the states subordinate to the nation and to bestow large 
powers upon the central government. These were the Federalists. 
On the other hand there was a strong minority of the delegates 
who desired that no power should go to the central government 
if it could possibly be left to the states. These were the Anti- 
Federalists. 

These two groups revealed their antagonisms more clearly during 
the contest for ratificationX The Federalists supported the new 
constitution in the various state conventions while the Anti- 
Federalists opposed it. But the line of demarcation between the 
two was not yet a rigid one and with the adoption of the con- 
stitution the Anti-Federalist opposition subsided. Washington, 
when he formed his first administration in 1789, tried to complete 
the healing of the breach by taking into his cabinet the two out- 
standing leaders of diverging political thought, Thomas Jefferson 
as secretary of state and Alexander Hamilton as secretary of the 
treasury, 2 For the rest, however, Washington chose most of his 
appointees from the Federalist ranks. V 
Thus the Federalists were in control, although they disclaimed 
the idea of partisan government. The country as a whole rallied 
to the new administration, partly because people wanted it given 
a fair chance and partly because the weaknesses of the old con- 
federation were still quite alive in the minds of everyone. The 
excesses of the French Revolution (1789-1802) likewise disgusted 


1 The Writings of Washington, edited by L. B. Evans (New York, 1908), p. 539. 

2 For the interesting story of the rivalry between these two notable statesmen 
see Claude G. Bowers, Jefferson and Hamilton (Boston, 1925). 
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public opinion in America and led the voters to place more em- 
phasis on internal order and national defense than upon the natural 
liberties of states or individuals. Washington was not a party 
. man, nevertheless he gravitated steadily towards the Federalist 
point of view. 

The activities of the new federal government, more particularly Their policy 
the work of Alexander Hamiltbn, aroused a good deal of opposition, position?^” 
To the farmers and frontiersmen Hamilton's new deal looked like 
a surrender to the moneyed and shipping interests. Jefferson, 
whose lack of sympathy with Hamilton was not concealed even 
while he was a member of the same cabinet, presently came to 
be recognized as the champion of the opposition, and his followers 
began to be called Democratic-Republicans.^ 

Then the administration of John Adams gave Jefferson and his Their dis- 
followers a chance td make rapid headway, Hamilton and Adams 
could not work in harmony, for the two were altogether unlike in 
temperament and ways. Hence their relations soon ended in an 
open breach and this dissension weakened the party. By their 
support of the alien and sedition acts (1798), moreover, the Fed- 
eralists committed a serious error, giving Jefferson and his friends 
an opportunity to make political capital. Resentment against 
this legislation was so strong that every prosecution under the 
alien and sedition acts provided the occasion for a popular dem- 
onstration against the Federalists. Meanwhile the factional strife 
within this party became more bitter. At the election of 1800, 
therefore, Jefferson was able to win the presidency and the Demo- 
cratic-Republicans assumed control of the national government. 

Just before the close of his administration, however, Adams suc- 
ceeded in clinching for many years the hold of the Federalists upon 
one department of the government, namely, the Supreme Court. 

This he did by appointing John Marshall to be chief justice. 

"The election of 1800 disclosed a clean-cut political alignment not The Jeff er- 
only among the leaders but among the people. The agricultural tory^of^^' 
population of the country, the back country grain growers, for 
the most part supported Jefferson. On the other hand the indus- 
trial and the trading interests of the seaboard fringe went chiefly to 
Adams.XThe change from Adams to Jefferson was, therefore, a 

1 Often they were called “Republicans.” To use this term in speaking of them 
is not now essential, however, and is very confusing. Nothing could sound muck 
stranger to the ear of the average American than to hear Thomas Jefferson spoken 
of as theiounder of the “Republican” party. 
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turnover of great political significance. The Federalists had been 
conservative, aristocratic, even reactionary. They had clung to 
theories of government which placed more emphasis upon order 
than upon liberty. Jefferson and his Democratic-Republican fol- 
lowers, on the other hand, professed a philosophy of government 
which laid stress upon the natural rights of the citizen and the 
reserved powers of the states. While they reversed some of the 
Federalist policies after coming into office, they did not abandon 
any of the powers which the Federalists had acquired for the new 
government. They continued the protective tariff, established 
another United States bank, and in the purchase of the Louisiana 
Territory gave the broadest possible interpretation to the implied 
powers of the national government. The alien and sedition laws 
were allowed to lapse; but the embargo act, which shut off Amer- 
ican commerce with Europe (1807), represented quite as great an 
interference with individual liberty as anything that the Federalists 
had done. 

Nevertheless Jefferson remained strong in the confidence of the 
people, as his reelection proved in 1804, and he was able to pass 
the presidency to his disciple, Madison, at the close of his second 
term in 1809. During the two administrations of Madison the 
Federalist party still further disintegrated, ancj at the election of 
1820 placed no candidate, before the people. With the reelection of 
James Monroe in 1820 the Democratic-Republicans were in com- 
plete control, their candidate having carried every state in the 
"[ifeion.^ The Federalist party went out of existence. 

But no single party can ever remain permanently in control 
of a free government. /'A political majority, no matter how strong, 
contains within itself the germs of disintegration, v^igns of dis- 
union showed themselves among the Democratic-Republicans, 
even before the celebration of their unparalleled victory was ovef.^ 
Then, before very long, the leaders found that they could not act 
together; so they went their several ways, each carrying a section 
of the party with him, Henry Clay, John C. Calhoun, William 
Crawford, Andrew Jackson, DeWitt Clinton, and John Quincy 

1 One elector from New Hampshire gave his vote for John Quincy Adams for 
President, and thus deprived Monroe of the honor of a unanimous election. It 
has been frequently said that this recalcitrant elector did so in order to prevent 
anyone else from sharing with Washington the honor of a unanimous choice; but 
this statement is not true. The elector had other reasons for his action. See 
Edward Stanwood, A History of the Presidency (revised edition, 2 vols., Boston, 
1928), Vol. I, p. 118. 
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Adams each had his following. Party politics, for a time, gave way 
to personal politics. It was for this reason that the people failed 
to give any presidential candidate a majority in 1824 and thus 
compelled the House to make the choice. The action of the House 
in electing John Quincy Adams instead of Andrew Jackson served 
to unite the various factiqns behind these two rival leaders, one 
group calling itself the National Republicans (later Whigs) and 
the other Democrats. The election campaign of 1828 was fought 
by these two parties and Jackson won. 

^^The election of General Jackson to the presidency,^' says 
Edward Channing, ^^was the most important event in the history 
of the United States between the election of Jefferson in 1800 and 
that of Lincoln sixty years later." ^ Every president down to 1828 
had come from Virginia or Massachusetts. Every one of them 
had been drawn from the ^Brahmin caste of American society. 
Even Jefferson and Madison, although holding liberal views, 
represented in their education and habits the courtly standards 
of the Virginia gentleman. Jackson, on the other hand, was a 
product of the new West. He embodied the spirit of the frontier4 
A fighter by instinct, his whole life had been spent in fights — 
against Indians, Englishmen, and reactionaries. After his election 
to the presidency he kept on fighting — with the bureaucracy, the 
bank, nullification, and the aristocratic spirit. 

The election of Jackson, at any rate, is a great landmark in the 
history of American political parties. His views and policies were 
forceful; they made him warm friends and bitter enemies.’^ Above/ 
all, they solidified the division of the people, a Right Wing and a 
Left Wing, into two parties, Whigs and . Democrats.^? Jackson’s 
extension of the spoils system made his party organization stronger 
by giving it something tangible to fight for. Even more far- 
reaching in its effects upon the American party system was his 
successful fight to break up the congressional caucus as a mecha- 
nism for nominating presidential candidate^/thus paving the way 
for the rise of the national party conventions. 

The Democrats continued to hold power until 1841, having re- 
elected Jackson in 1832 and named Van Buren as his successor in 
1836. Then commenced an era of party alternation in office. The 


1 The United States, 1765-1865 (New York, 1896), p. 208. 

2 The Whig party was organized in 1834 by a combination of the National 
Repu bli cans with one faction of former Democrats. 
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issue of slavery came more and more to dominate the political 
arena, and in the end it split both the Whig and Democratic parties 
asunder. ^ During the middle fifties a new Republican party arose 
from the ruins of the old Whig organization and clinched its posi- 
tion by securing the election of Lincoln over a divided opposition 
in 1860.^^ This election ushered in a period of Republican supremacy 
which continued for twenty-four years, from 1861 to 1885. 

The Civil War, while it lasted, drew into the Republican ranks 
all those who believed in ^Hhe unconditional maintenance of the 
Union, the supremacy of the constitution, and the complete sup- 
pression of the existing rebellion with the cause thereof by all apt 
and efficient means."'' It was by appealing to the voters on tliis 
program that the Republicans reelected Lincoln in 1864. When 
the war ended it left the Republican party strongly entrenched. 
Then came the difficult task of reconstruction which kept sectional 
bitterness alive, and it was not until the end of Grant's second 
term (1877) that the two great parties began to align themselves 
upon issues wholly uncoimected with the Civil War. ^ 

' One of the legacies of the war was a high tariff,' and the con- 
tinuance of a protective policy during the seventies drew to the 
Republicans the support of the large business interests of the 
country. Questions of finance and currency also came to the front 
during this period and they were dealt with by Republicans in a 
way which drew support from those who believed in conservative 
legislation. The Democrats, on the other hand, made their appeal 
to the friends of tariff reduction, to the agricultural voters of the 
South, to those who had radical views on matters of finance and 
currency. Gxant,.-Hayes, and Garfield successively carried the 
Republican standard to victory during these years when questions 
relating to the tariff and the currency were the great issues. It 
was not until the election of 1884 that the Republican hold upon 
the presidency was relaxed. Even then, the triumph of Grover 
Cleveland was due to the weakness and indiscretions of the Re- 
publican candidate. 

At each of the next four elections the tariff continued to be a 
prime issuer although the Democratic adoption of a free silver 
program in 1896 thrust the question of bimetallism into the fore- 
ground. The Democrats did not find this issue a winning one, and 
they dropped it from their platform. Until 1912, therefore, the 
cleavage between the two major parties remained tolerably clear, 
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and it related more directly to the tariff than to any other issue. 

In 1912, however, there came a schism in the Republican ranks, 
a revolt against the alleged reactionary methods and tendencies 
of its leaders, with the resulting formation of the short-lived Pro- 
gressive party. This division in the Republican ranks made certain 
the success of the Democrats and the election of Woodrow Wilson 
for his first term. By 1916 the breach had been somewhat healed, 
but a new issue had now thrust itself upon the political scene. 

The tariff dropped out of public discussion and there were no 
currency questions in dispute. The relation of the United States 
to the Great War which for two years had been raging in Europe 
was the chief issue in the minds of the people. President Wilson 
was reelected by the votes of those who appreciated his endeavors 
to keep the country out of war, but no sooner had he been inau- 
gurated for his second term than circumstances forced America 
into the great conflict. 

The World War came to an end in 1918 and President Wilson The League 
went to Europe to help arrange a treaty of peace. Included in 
this treaty he brought home a covenant for a League of Nations 
and submitted these combined documents to the Senate for rati- 
fication. ' The Democratic party, through the President’s action, 
found itself committed to the League; while the Republicans op- 
posed America’s adhesion to it. The Jreaty and covenant failed 
ijn jbhe Senate, whereupon this issue (along with various others) 
went to the people at the presidential election of 1920. ^The result 
was a RgppblicaiLvietorv and a consequent relegation of the League 
issue to the background. President Harding, who took office in 
1921, died before the end of his term and was succeeded by Calvin 
Coolidge who had been elected with him as Vice President. The 
latter won the election of 1924 and four years later the Republicans, 
aided by the general prosperity of the country, were once more 
victorious.^ 

At this election of 1928 they elected President Hoover by the The great 
largest majority that had been given to any candidate for more 
than a century.. But President Hoover did not prove to be a 
favored son of fortune. The country after its long session of ab- 
normal economic prosperity was heading into a severe business 

1 A more extended account of party evolution may be found in Samuel P. Orth 
and R. E. Cushman, American National Government (New York, 1931) pp. 165- 
214. See also Frank R. Kent, The Democratic Party: A History (New York, 1928) , and 
W. S.^yers, The Republican Party: A History (revised edition, New York, 1931). 
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depression. During the entire four years of the Hoover adminis- 
tration this situation grew steadily worse, hence the people were 
quite responsive to the promise of a ^^new deaU^ which the Demo- 
cratic platform held out to them in the campaign of 1932. On this 
^ platform Franklin Eoosevelt was elected by a very large majority, 
carrying Democratic control of 'Congress along with him. Far- 
reaching projects of legislation were at once brought forward and 
most of these were rapidly enacted into law. This new deal pro- 
gram has served to break down the old party lines to a considerable 
extent^ both in Congress and outside. Whether they will be easily 
restored is a question that only the future can decide. 

Throughout the past seventy-five years the Democrats and Re- 
publicans have held their place as the two major parties. But 
minor parties have come into the field from time to time, and there 
are two of these which deserve mention in even the briefest outline 
of American political history. One is the Prohibition party, which 
held its first national convention in 1872. Its fundamental prin- 
ciple, as its name implies, is opposition to the manufacture, im- 
portation, and sale of intoxicating liquors, but the party platform 
has usually expressed itself on various other issues as well. Until 
1920 its main purpose was to secure the enactment of prohibition; 
then for a dozen years its energies were devoted to the difficult 
task of securing a strict enforcement of the eighteenth amendment. 
And since the repeal of this amendment the Prohibition party has 
been girding up its loins for a renewal of the fight. Doubtless it 
will devote most of its energies to the reenactment of prohibition in 
the several states, one by one. 

The Socialist party in the United States began its career as a 
national organization about forty years ago, but for some time 
previously there had been a Socialist-Labor and a Socialist-Demo- 
cratic party. The Socialist party of today is the result of a partial 
union of these two earlier organizations.^ Its platform calls for 
both economic and political reform^ Among the economic demands 
are the public ownership of railroads, telegraphs and telephones, 
the extension of state ownership to mines, for*ests, and other natural 
resources, the-^ciah^ the provision of work for 

the unemployed, and the establishment of social insurance, includ- 

1 Not all the members of the Socialist-Labor party went into this union. So it 
continues in existence and sometimes puts candidates in the field, but they poll 
a very small vote. 
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ing unemployment insurance and old age pensions. Among political 
reforms the Socialist party demands the initiative and referendum 
on a nation-wide scale, the abolition of the United States Senate, the 
po pular election of federal judges for short terms, and the termina- 
tion of the Supreme Court’s power to declare laws unconstitutional. 

At the presidential election of 1932 the Socialist candidate for the 
presidency was supported by nearly three quarters of a million vot- 
ers, but did not obtain a single representative in the electoral college. 

In 1920 a Farmer-Labor party arose in the northwestern states. 

For a time it made considerable headway but it never really em- ^Lalapr party 
bodied an alliance of the two groups whose names it linked to- 
gether. Its leadership, moreover, passed into socialist hands and 
eventually one faction split off to join the Communist party. This 
last-named group became more active with the progress of the 
economic depression. It is affiliated with the Third Internationale 
which has its headquarters in Moscow and advocates the establish- 
ment of a proletarian dictatorship on the Russian model. Its can- 
didates have been put forward at various elections but have never 
received a substantial vote although supported by vigorous propa- 
ganda. 

Other minor parties have arisen periodically in American poli- Other 
tics, and they will doubtless continue to arise in the future. Stu- parties, 
dents of American history will readily recall the ^ti-M asonic 
party, the Knqw-I^t^^^ party, and so on. gometimes suchj)ar- 
ties develop great strength .within. ,,a few years, but almost as 
^%ickly_lose^i^^ The history of the Populist party (1890- 

1896), and of the Progressive party (1912-1916), afford good illus- 
trations. Englishmen often ask, and Americans find it hard to ex- 
plain, why there is no strong Labor party in the United States. 

The formation of such a party has frequently been urged at meet- 
ings of the American Federation of Labor but has never received 
the endorsement of this organization. The Federation has preferred ‘ 
to gain its ends by putting pressure upon the two major political 
parties. In England the Labor party contains a large number of 
voters who are not members of labor unions; the American Federa-i 
tion of Labor has no such element. 

^ Party Functions ^ 

Political parties are groups of voters whose aim is to promote the 
successi of public policies in which they believe.''* Hence political 
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parties are a natural outcome of the fact that all people do not 
think alike nor yet do they all think differently. Left to themselves 
people will think in groups. What is more, they will act in groups, 
for it is a self-evident truth in politics (as in everything else) that ‘ 
men and women can accomplish more by acting in cooperation 
than by acting individually. So, when people are in favor of any 
social, political, or economic program they tend to flock together. 
This cohesion gives the political party its basis. 

If all people thought alike on political questions there would be 
no political parties. Or, to be more accurate, there would only be 
one all-inclusive political party, — as is the case in -dictatorships 
where everyone is compelled to think alike, if he thinks out loud. 
On the other hand if every man thought differently from his 
fellows there would also be no parties, for every voter would then 
be a political party unto himself, . So the political party is an mevi;;;^ 
taWe_development under every form of government, except dicta- 
torship on the one hand and anarchy pn the other. ( In witness 
whereof one need only repeat that no country has ever been able to 
maintain, over considerable periods of time, any form of democratic 
government without the aid of political parties. And it is safe to 
pi^ophesy that no country ever will. 

Yet essential as political parties are to the proper workings of 
government in all democratic countries, they have been compelled 
to grow up without niuch nursing from constitutions or laws. . 
The laws have either ignored the existence of political parties alto- 
gether or have sought to hold them in check by regulatory pro- 
visions. Parties, whether in England, France, or America, are extra- 
constitutional institutions, not formally recognized as having any 
influence upon the action of the government. Neither parliament 
nor Congress has ever admitted that an outside political organiza- 
tion is entitled to dictate its policies or determine the votes of its 
members. Yet no one who observes the actual workings of either 
body can fail to note the dominating influence exerted by party 
platforms, party discipline, and party allegiance in both of them. 

Hence, while the Constitution of the United States may ignore 
the existence of political parties, the student of American govern- 
ment cannot. He must realize that the nation is governed by two 
sete oiy)oliticaI institutions. One of them, regularly organized by 
the constitution and the laws, we call “th|iimational government. 
The other, wholly ignored by the constitution and largely inbred 
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by the laws, we call “ the party system.” The two have become in- 
separably linked together; they interlock at every point and make 
it impossible to understand either one without a knowledge of the 
•other. 

It is for this reason, also, that government is such a complicated 
affair. There is a visible mechanism which functions in plain view. 
But behind it, providing it with momentum, keeping it lubricated, 
with hands on the throttle, stands a great array of powerful forces 
which are only half-visible. These forces the pax’ty system gener- 
ates. When people find the study of government a simple affair 
(as some of them say they do), it is because they see only the husk 
and miss the kernel. They look at Congress in session and imagine 
that they are viewing the entire process of lawmaking. They read 
that the President has sent some names to the Senate for confirma- 
tion and assume thaUthis constitutes the whole process of appoint- 
ment. Their mental process is like that of one who sees the outside 
of an elephant and imagines that he understands all about the 
biology of a pachyderm. The s uperficial anatoray of a government 
is easy to master, its physiology is not. Political parties have made 
it so. 

Now how does a political party figure in the vitals of a govern- 
ment? What are its orgfl.ntfi fi In general a party has four 

functions. In the first p lace it singles out andirames political issues 
for presentation to Jhe^,. public. The intangible things that we call 
^‘political issues” do not come into the world ready-made. , Every 
issue begins with the birth of an idea in somebody’s mind. Usually 
this somebody is not a politician, for the average politician rarely 
begets a new idea and does not always understand an old one. At 
any rate the new idea is presently transformed into a proposal of 
legislation; it is advocated and pressed forward by its friends; in 
due course it becomes a plank in a party platform, and thus evolves 
into a political issue. The party system nurtures it through these 
various stages. By_meansjof their programs and platform^ there- 
fore, the par ties g iye .the voter a choice among alternative. There 
are always two sides to every political question, and sometimes 
more than two. The ostensible purp ose of „a pariy program is to 
present a series of proposals which will enlist the support of a 
majority among the voters. 

Hence an^el^tion under the party system is not merely a means 
of choosing public officials^/It is also, in most cases, a popular refer- 
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endum on public issues. The specific political views of individual 
voters range over a wide area; but as a practical matter they must 
be willing to make sacrifices of individual opinion to reach common 
ground. It is the function of party organizations to find that 
commpm ground which will attract the greatest number of individ- 
ual preferences among the voters. Or to express it in another way : 
it is the function of preparing a political creed upon which large 
numbers of voters can substantially agree, a creed made up by 
selecting those aspirations which are uppermost in the minds of 
the people. This, from the very nature of things is a function which 
must be performed in every country that maintains a system of free 
government yet it is difficult to see how, in the absence of some- 
thing akin to political parties, it would be performed at all. 

* It is quite true, of course, that political parties do not always dis- 
play honesty and frankness in this work of formulating issues and 
taking a stand upon them.^^^ometimes they simply evade or ^rad- 
dle issues which are already ffivfding the country. A good example 
was given in 1924 when both the major parties dealt with the tariff 
problem in a series of hollow platitudes, and again in 1928 when 
they both evaded forthright declarations on the question of pro- 
hibition by professing their allegiance to “law enforcement” in 
general. Nevertheless, in spite of these evasions, the main issues 
at each election are usually made clear by the respective platforms 
or by speeches of acceptance delivered by the presidential candi- 
dates. Certainly they are less opaque than they would be if no 
such pronouncements were made at all. 

Second^ the political , parties seek out and nominate the candi- 
dates for public office^NlIt is a venerable clicM of politics that “the 
office should seek the man.” Perhaps it should, but it ne ver does. 
It is candidates, not offices, that do the seeking, and they do it in 
such formidable numbers that a preliminary sifting is necessary, 
otherwise the machinery of election would break down. Now there 
are no organizations other than the political parties to perform this 
function of winnowing a hundred candidates down to two or three. 

’ The party organizations set up and maintain the selective machin- 
ery;;. Were it not for them it is hard to see how majority rule could 
be made practicable. The multiplicity of candidates would result 
in no one^s getting a majority at the polls. This is what party con- 
ventions and primaries are designed to avoid. 

In the third place, it is the function of political parties^ pro- 
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vide a system of collective and continuing responsibility.' Re- 
sponsibility, to be real, must be both collective and continuing. 
The mere fact that every individual officeholder is responsible to the 
• people does not guarantee a responsible government. Under a 
system of division of powers they must be collectively responsible, 
and to this end there must be some group or organization which 
recommends them to the voters and takes the responsibility for 
what they do.^As a penalty for inefficiency and a deterrent to any 
repetition of it, the mere turning an officer out of his post when his 
term has expired avails but little. The penalty, to be effective, 
must also fall on his bondsmen, that is, upon the political party 
which by nominating him has vouched for his fitness. 

The party thus serves as a guarantor, pledging its own interests 
and reputation, at times staking its very existence upon the ability 
and integrity of the Tmen whom it places in nomination for public 
office.^ If its candidates are elected and make good, the party gets 
the credit;' if they are elected and fail, the party cannot. ev^tdeThe 
responsibility.^ Party leaders are well aware of this, and that is 
why they hardly ever neglect to remind the people of the great 
men whom the party has put into office from time to time. It is a 
rare Republican platform which does not seek to drag in the name 
of Abraham Lincoln, while the Democrats usually find sorne excuse 
for harking back to Thomas, Jeff arson. A great and striking Presi- 
dent becomes a permanent asset to the party which nominated 
him; a weak or inefficient chief executive becomes a continuing 
liability even after he has passed from the scene. In a w^ord the 
party system naakes ior organic as ^ well as personal responsibility. 
Without parties the responsibility would go no farther than the 
officeholder himself, and it would end with the expiry of his term. 

Finally, the political parties assist the practical workings of 
popular government, f Popular apathy is the great menace to free 
institutions. ‘ The awakening of the voter’s interest and the pro- 
motion of political discussion are essential in any democracy which 
seeks to be worthy of its name t If every voter were left to inform 
himself on political questions and to vote without either guidance 
or leadership, no democratic scheme of government would survive. 
To bring out the voter you must first bring out the issues and get 
him concerned about them. 

Now the political parties render a great service in this field of 
political education. They stimulate discussion, fill the newspapers 
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with their controversies, attract the attention of the people by 
their rallies, radio broadcasts, parades, and demonstrations, deluge 
the voter with their circulars, pin a campaign button on him, put 
stickers on his automobile and carry him (or her) to the polls on • 
election day. 

“If all men took a keen interest in public affairs, studied them labori- 
ously, and met constantly in a popular assembly where they were 
debated and decided, there would be no need of other agencies to draw 
attention to political questions. But in a modern industrial democracy, 
where the bulk of the voters are more absorbed in earning their bread 
than in affairs of state, these conditions are not fulfilled, and in case 
no one made it his business to expound public questions or advocate a 
definite solution of them they would commonly go by default.’’ ^ 

It is true, of course, that a great deal of the literature” which 
is put out from party headquarters durhig 3n election campaign 
does not possess much genuine educative value. It is propaganda 
for the most part, and sometimes crude propaganda at that. The 
same is true of the speechmaking, whether on the stump or in front 
of the radio transmitter. To that extent the political parties render 
a negative service in dispelling ignorance from the minds of the 
people. Yet when all is said and done, tiie jparty, organizations^ do ^ 
stir the people from their mental inertia and compel them to think 
about public affairs. Indeed, the complaint is sometimes made 
/that they stir things too much and make the election campaign a 
serious interference with the normal course of business. 

Summary , These four functions — ^formulating issues, nominating candi- 
functioL. dates, maintaining a collective and continuing responsibility, and 
D keeping the political interest of the people alive — no one of them 
would be performed if party organizations did not take them in 
hand. They wou^ld become everybody’s business, that is, nobody’s«»^ 
business. The critics of the party system direct their fire against 
divers abuses which have developed in the performance of these 
functions.^ They keep reminding us that political parties often do 
their work badly, that their motives are fundamentally selfish and 
that their leadership is sometimes corrupt — all of which is quite 
true.'^ But the question is not whether parties are disingenuous, 

^ A. L. Lowell, Public Opinion and Popular Government (New York, 1913), p. 61. 

2 The reader who would like to read a trenchant criticism of the way in which 
modern political parties perform their functions will find it in R. Michels, Political 
Parties: A Sociological Study of the Oligarchical Tendencies of Modern Democracy 
(New York, 1915). 

14 .. 
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self-interested, and badly led: the question is whether we can get 
along without them, or without something like them. And if 
parties are inevitable in some form, as political history seems to 
prove, the only sensible course is to tone them up, improve their 
methods, reform their leadership, and eliminate the abuses so far 
as we can. 

To perform their functions satisfactorily it is essential that Need of 
parties be given a fair chance. We should not complain because ^ 

they build up a lot of machinery, for a complex task cannot be per- 
formed with simple agencies. Candidates must be brought for- 
ward, hence the need for caucuses or conventions or primaries. 
Candidates, moreover, cannot be elected without effort, hence a 
party campaign requires funds, leaders, workers, and discipline. 

That is why we have party committees and officials, party con- 
tributions, and the whole complicated mechanism of party organ- 
ization which we see at work in every campaign. The American 
party machine is not a chance development. Neither is it the 
product of human perverseness. It is not even the outcome of 
political indifference on the part of a people so engrossed in their 
private vocations as to surrender the conduct of public business 
into professional hands. It is merely the result of a desire to do in 
an effective way the things that have to be done in order to make 
pc^ular government a success. 

^ It will now become more readily apparent, perhaps, why. third Advantages 
parties come into existence only when the regular party system is plrty^ 
not working smoothly.,^ ^Thejnost ,satisfactor;yj^ of repre- system, 

sentative government .is secured under a two-parfy system, one 
party unitedly supporting the admimstra'tion,"‘’tTie other presenting 
a vigorous opposition. When its support is divided, an administra- 
tion is not sure of its ground; it must compromise in order to com- 
mand a majority in the legislative chambers, hence its policy can- 
not be firm or consistentV^If, on the other hand, the opposition is 
divided," the administration will not be subjected to that vigorous 
and unrelenting pressure w’’hich is necessary to keep it on its mettle 
and to make it ever regardful of its responsibility to the people. 

When the two-party system is functioning properly there is no No room 
room for a third party or a fourth party, much less, for a dozen of partil^ti 
them such as exist in Czechoslovakia or Portugal. Multiple parties 
are usually the result of injecjbing racial,, religious, social, or sec- democrac y, 
tional, issues into politics. Consequently^ they are short-lived,"' 



138 THE GOVERNMENT OF THE UNITED STATES 

^gle^ssue organizatj^ Under a properly organized party sys- 
tem the things which the voters desire will be seized upon by one 
of the two regular parties and incorporated into its own program 
long before they can be used as the endowment of a new party. 
And even though a third party may get hold of a good issue, it 
must also have leaders, machinery, and funds in order to win. But 
it takes time and patience to find good leaders, to build up a party 
organization on a nation-wide scale and to collect the large sums 
of money which are needed for legitimate party expenses. And by 
the time all this has been accomplished it frequently happens that 
public interest in the original issue has disappeared. 
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POLITICAL PARTIES IN NATIONAL GOVERNMENT: 

ORGANIZATION AND METHODS 

Looking at government from a practical and business-like point of view, 
it seems to be unquestionably and in a high degree desirable that all legislation 
should distinctly represent the action of parties as parties . — Woodrow Wilson. 

What is a political party? This question has been left until after 
the functions of a political party have been explained, for it is only 
by knowing what a party does that one can understand what it is. 

The orthodox definition regards political jTarties as groups of 
people who think alike on public questions. While such a definition 
may be all right as the expression of an ideal, it obviously does not 
fit the realities of American politics, or indeed of present-day 
politics in any other country. It indicates what a political party 
ought to be, not what it is. It implies that every voter^s allegiance 
to a political party is the result of his own thought and reflection, 
which is certainly not the case. More often it is the result of his 
ancestry or his occupation, his personal associations, the section 
of the country in which he lives, or something else that is quite 
unrelated to his own mental volition. To say that people think 
alike’’ because they belong to the same pohtical party is like saying 
that they act alike because they belong to the same church. They 
think quite differently — when they think at all. 

How, then, would a political realist define a political party? 
It is an organization of voters based on self-interest and bent on 
getting control of the government.? But why do they desire to con- 
trol the offices of government? To carry into effect (ndore or less) 
the party f)rogTam. as.. set forth in, its platform. Hence a political 
party has to be viewed from two angles. First, it is an instrument 
for declaring princjples and formulating a program. Second, it is a 
combatant organization, comprising leaders and followers, whose 
business it is to win victory at the polls as the essential first step 
towards carrying this program into operation. // In other words 
the political party is/both an exponent of public ideafs and a func- 
tioning mechanism]^ Ostensibly all its members are^iix allegiance to 
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the same ideals ; as a practical matter most of them have only a 
shadowy notion of what the party expects to do in case it wins. 
All over the world people belong to political parties, and work 
diligent%for their success at the polls without knowing what the 
party^s principles are or what its platform contains. It is merely 
that they identify their own self-interest with the party^s success. 

This does not mean that the average voter sits down and reasons 
out that his own interest will be served by the victory of one party 
over another at the next election. Far more often he just takes this 
proposition for granted. He assumes it from force of habit. Every 
political party, accordingly, has a foundation of regulars,’^ who 
stay in its ranks through thick and thin, no matter what happens. 
Most of these have inherited their political allegiance.- They are 
Republicans or Democrats because their fathers and grandfathers 
were. Irrespective *of issues, leaders or candidates, these regulars 
can be counted upon. They would support Beelzebub for senator 
with the right tag pinned on him. For most of their lives they have 
been nurtured on the iniquities of the political party to which their 
friends do not belong. “No political party can hope for per- 
manence,” a practical politician once remarked, “until it provides 
itself with a solid foundation of fools.” That is putting the situa- 
tion rather strongly; it would be better, perhaps, to say that a 
political party sometimes owes its success and permanence to the 
loyalty of its undiscriminating members. Heredity, at any rate, 
is a factor in pohtical science as in biology, although it does not 
obey the Mendelian law, 

\ Rgcejs also a fac tor, especially in _urban communities* In the 
aiti^theip_are„JkLrge.Bo^^ foreign-born voters who have in- 
h erite c^no American political traditions. They are more op en to a 
new ..appeal than are the native-born whose fathers and grand- 
fathers have bequeathed them a party allegiance. ' And,, as a rule, 
voters of .the same .race tend to gravitate into the same political 
party/' In the southern states, for example, virtually all colored 
voters are Republicans, and for the most part the same is true of 
colored voters in northern communities. Voters of Irish birth or 
descent in the cities of New Englandr-and* -the middle .st^^ have 
been chiefly affiliated mth the Democratic party. In Boston, for 
example, fewer than five per cent of the Irish voters are normally 
Republican. In Philadelphia, on the other hand, there is a large 
Irish-Republicati element. Among voters of German descent the 
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tendency is to Republicanism, especially in the cities of the Middle 
West, but not strongly so. The Italians, as a race, have not gone 
largely into the ranks of any one political party but are well dis- 
tributed, and the same is true of the Jews. Citizens # Polish 
ancestry tend to be Democrats, while Scandinavians are strongly 
inclined to Republicanism although not to the reactionary brand 
of it. Of course one cannot generalize too broadly on this matter of 
race and politics for there are notable exceptions to any rule that 
may be laid down. Political behavior does not lend itself to gen- 
eralizations. 

Economic status, in other words the voter^s .worldly position, 
has come to be a factor of increasing importance in determining 
where his vote goes. Nearly one hundred and fifty years ago 
James Madison averred that the unequal distribution of property 
was the fundamental basis of party cleavage. The lapse of time is 
tending to prove that he was right. Everywhere the inclination is 
for those who have no property to range themselves in opposition 
to those more fortunately placed. Shiftlessness lines up against 
thrift and clamors for security. There are some American cities in 
which the political leanings of any neighborhood can be accurately 
figured by anyone who takes the trouble to look at the houses in 
which the people live. It is a case of east side against west side, 
left wing against right wing, plebeian against patrician as it was in 
ancient Rome. Sometimes it is difficult to determine whether the 
boundary follows racial or economic lines, for the two may be 
closely identified. In any event the happenings of the past few 
years have caused millions of American voters to shift their party 
allegiance in keeping with what has seemed to be their economic 
self-interest. 

influence of religion upon party politics is hard to gauge 
because people do not like to discuss it except in whispers. Yet 
signs of its existence occasionally come to the surface as in the 
presidential election of 1928.\ Religious animosity can be turned 
by the party leaders to their own account more easily in some 
sections of the country than in others. Race and religion, more- 
over, are sometimes conjoined so that they are factors hard to 
separate. *In the New England states, for example, the voters of 
Irish and Polish descent, who are largely Catholic, tend to become 
Democrats; but the French-Canadians (who are also Catholics) 
have tended to join the Republican rank's,' and the Catholic Italians 
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are not monopolized by either of the two major parties. Those who 
make appeals for political support on religious grounds know that 
they are playing with dynamite and hence do their work with the 
utmost circumspection. It is difficult for any onlooker to estimate 
just what measure of success attends their efforts. 

Various other forces are at work. Sectionalism is one of them. 5. Sectipn- 
How a man votes is partly determined by the region in which he 
lives. Southern Democrats who move to the North often become 
Republicans in the new environment; while northern Republicans 
who migrate to the South frequently gravitate into the dominant 
party there. Social influences dictate the change. . A man^s political 
Tendencies^ are influenced to some extent by the company that he 
keeps. From time to time, moreover, a strong leader with a com- 
pelling personality can swing millions of voters to the ticket which 
he leads. During tlie years immediately following the presidential 
election of 1932 the country was given an impressive demonstration 
of this. The leader may prove stronger than his party and able to 
swell its ranks for the time being. 

Finally, inertia must be reckoned with as a factor of no small 6. Inertia - 
importance. Men do not change their party as often as they change 
their minds. To leave one party and join another takes more self- 
assertion than most voters possess. The line of least resistance 
induces them to stay where they are. ’^Nevertheless there is a cer- 
tain fraction of the electorate which will bolt from the ranks if 
sufficient provocation is given. How large this fraction will be 
depends on the degree of provocation. The Democratic party gave 
its followers a large measure of it in 1928 and the Republican party 
followed suit in its own ranks four years later. In both instances 
the number of desertions from the party ranks mounted into the 
millions, At such junctures people tend to make their party | 

allegiance a matter of free (if sometimes emotional) choice, but , 

these occasions are exceptional. Under normal conditions the 
amount of free and rational will in this aspect of political behavior 
is of almost microscopic proportions. 

S@ one might venture to give a tentative definition of a political Summary. ; 
party as a huge association of voters, who, by reason of ancestry, 
home influence, race, economic status, religion, place of abode, 
inertia, self-interest, or reasoned preference, allow themselves to be - 
drawn into it. This will hardly serve as an orthodox definition, 
but it has the merit of being somewhat closer to the realities than : 
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most characterizations of a political party. Likemindedness 
among the members of a party is perhaps the least visible of all its 
characteristics. Each party has both consei'vatives and radicals 
within its own ranks. Marching under the same banner they are 
miles apart in their habits of thought. 

Why do people, inspired by such varied motives, associate 
themselves together in politics? Every political party has two 
aims, one immediate and the other ultimate. The immediate aim 
is to win the election and get control of the government; the 
ultimate aim is to carry out a program by means of this control. 
To achieve its immediate aim the party must have an organization, 
for elections can only be won by united effort. Lord Bryce's state- 
ment of this matter is so cogent that it deseWes insertion here : 

^'Organization is essential for the accomplishment of any purpose, 
and organization means that each must have his special function and 
duty, and that all who discharge their several functions must be so 
guided as to work together, and that this co-operation must be ex- 
pressed in and secured by the direction of some few commanders whose 
function it is to overlook the whole field of action and issue their orders ^ 
to the several sets of officers. To attempt to govern a country by the 
votes of masses left without control would be like attempting to man- 
age a railroad by the votes of uninformed shareholders, or to lay the 
course of a sailing ship by the votes of the passengers. In a large coun- 
try especially, the great and increasing complexity of government 
makes division, subordination, co-ordination, and the concentration of 
directing power more essential to efficiency than ever before." 

For thiSn.rja,son/ all political parties try to maintain nation-wide 
organizations. '4^rican party organizations have developed from 
local and rudimentary beginnings, but they are now the most,, 
elaborate and efficient institutions of their type in any count:^. 
This is not surprising, because Americans have a genius for or- 
ganizing in every branch of effort, be it work, play, or politics. 

During^e^onial days there existed in various parts of the coun- 
try, but especially in the New England towns, various clubs which 
were at first social in character, but which became hotbeds of 
political discussion during the stormy days of stamp taxes and tea 
parties. The best known among them was the jCaucus Club of 
Bosto n. In selecting its name this group coined a word which is now 
used throughout the English-speaking world. Local clubs in other 
parts of the country also played a considerable part in colonial 
politics. After the Revolution they reappeared as “Democratic 
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Societies/ ^ but public opinion did not take kindly to their activities 
and they eventually went out of existence. 

Some form of organization was needed, however, to make the 
nominations for public office, especially after 1800 when party 
activities began to grow intense. Inasmuch as there was no other 
machinery available the function of making these nominations 
was usurped by the party representatives in Congress and in the 
state legislatures. V The legislative caucus became the backbone of 
the party organization and remained so until after 1824,^: No one 
invented this plan of making nominations and organizing the 
campaign; it was seized upon by both parties because it was the 
easiest way. The legislators were party-men; they represented all 
sections; they were already assembled; and it was much easier to 
have them do the work than to call special conventions. 

But these legislative caucuses were not favorably regarded by 
the people at large; thexwere looked upon as having usurped a 
Action, which, belonged to the voters. For they were virtually 
choosing presidents and governors, thus denying to the people that 
freedom of choice which the constitutions and laws intended to 
bestow. So antagonism grew stronger as time went on and even- 
tually it became powerful enough to wupe the legislative nominating 
caucus off the map. Andrew Jackson was the leader of the assault 
on this caucus system and his victory over it in, 1832 was complete.' ' 

But what was to replace the old caucus as an agency for nominat- 
ing candidates? The answer to this question was quickly provided 
by the rise of 2 )arty, conventions. Conventions of party delegates ' 
were called to decide the nominations; this plan rapidly came into 
general use and by , 1836 it had been everywhere adopted. Then, 
for more than half a century, district or county conventions, state 
conventions, and national conventions made the party nominations 
in all branches of American government. Candidates for the 
presidency and vice presidency are still placed in nomination by 
national party conventions, which seem to have become rooted in 
America as firmly as Niagara Falls or the Grand Canyon. With 
their bands and banners, their ballotings and ballyhoo, their dark 
horses and favorite sons — ^these national party conventions are 
the most characteristically American of all Americans contributions 
to the practical art of politics. They are our quadrennial reminders 
of how vociferous the Jacksonian brand of democracy was. The 
procedure of a national party convention, however, can be best 
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explained in connection with presidential nominations, hen^ a 
discussion of this topic is postponed until the next chapter . ^ 

Conventions can nominate candidates, and they can frame 
party platforms, but they cannot manage a campaign. To do this 
it is necessary to have committees. So committees were named 
by the earliest national conventions to, canvass the voters, raise 
funds, get out election literature, and print ballots — for until 
about fifty years ago the ballots were not officially printed; they 
were merely '‘tickets’' provided by the party organizations. Then, 
as the country grew in population and more voters had to be 
reached, the committees found more work to do. It became 
necessary to have subcommittees, to maintain a corps of paid 
workers during the campaign, and to raise much larger sums of 
money to pay the expenses. Little by little, in this way, the party 
organization became more extensive and more complicated. Every 
change added to the mechanism and introduced new complexities. 
The_ introduction of the direct primary in many of the states 
altered the method of making the nominations and of choosing 
the delegates to the party conventions; but it did not simplify the 
machinery.^ On the contrary it made the latter more elaborate. 

So we have evolved, by gradual and natural process, that 
marvelous network of conventions, committees, subcommittees, 
chairmen, secretaries, leaders, bosses, precinct captains, and other 
party functionaries covering the land from sea to sea. They form 
a larger army of professional politicians than can be found in all 
the rest of the world put together. Their activity is ceaseless — 
raising money and spending il, planning campaigns and fighting 
them, nominating candidates and getting them elected. The work 
goes on without interruption from one end of the year to the other. 
These committees and officials of all ranks make up what we call 
the "party organization.” 

Let us examine this organization somewhat more in detail, 
beginning at the top. ^ jEach po litical party has a national com- 
mittee consisting of two delegates^one man and one woman) from, 
each state, territory, and insular possession^ These members are 
nominally seleatgd by4he...natipnal^^ but they ar e re ally 

chosen by^ the respe.ctiva„state delegations at these conventions. 
If, however ,"tKe laws of any state make provision for the selection 
of national committeemen by a state primary, the selection so 

^ See below, pp. 163-166. 
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made is always ratified by the convention. Each state, then, has 
its Republican national committeeman and national committee- 
woman, also its two members of the Democratic national com- 
mittee. 

The work of the national committees, each in its own field, 
covers a wide range. These committees fix the time ^nd choose the 
place for holding each national convention. They issue the calls 
for the election of the delegates and arrange all the other pre- 
liminaries. T hen tiiere is the general planning of the election 
campaign and the sefection of subcommittees to take charge of 
diffejenthranches- o£ the wo^k:^ Likewise the national headquarters 
attend to the preparation of campaign literature and its effective 
distribution.'. ""Speakers have to be secured; meetings provided for 
and announced; local committees must be set to work; causes of 
friction or dissatisfaction here and there have to be eliminated; 
campaign funds must be raised and apportioned; canvassing and 
newspaper propaganda organized; and arrangements made for 
getting out the vote on election day v., . It is a herculean task. 

It is not to be assumed, of course, that the national committee 
as a body looks after all these matters, or even most of them, in a 
presidential campaign. A large part of the responsibility is assumed 
by the chairman, assisted by a few close advisers. Moreover, each 
national committeeman (with his woman associate) is to some 
extent in charge of the arrangements for his own state, cooperating 
with the state committee.v But the detailed work is in large measure 
delegated to subc onxmittees, state committees,, auxiliary com- 
mittees, and local party organizations. The general responsibility, 
however, cannot be delegated,.: so that, to borrow a military 
metaphor, the national committee serves as the general staff of the 
jparty forces. The state and local organizations form a hierarchy of 
divisional, brigade, and regimental staffs which direct the opera- 
tions of their respective units. The theory of party organization is 
that it is controlled from below, by the men and women in the 
party ranks. In actual fact, however, the control and direction, as 
in military organization, comes always from above. It is only in 
the event of a mutiny that the ordinary soldier in the party^s 
ra;hks gets any measure of control. 

V ^jEac h national party committee has its chairman who is an. out- 
standing fi^re in planning the strategy of the campaign. The 
chafrmail.mW'JQ^;^^IS^ gf the xiational committee. 
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Ostensibly he is chosen by this committee, but in reality he is the 
personal choice of the party^s candidate for the presidency. Some- 
times he is imposed on the committee against its will. Anyhow 
it is an unwritten law that every presidential candidate has the 
right to name the man who is to conduct his campaign, and as a 
rule he selects the one who has managed his fight for the 
nomination. 

No man can have too much skill, ingenuity, resourcefulness, or 
patience for a national chairmanship. ^^He must be a master of 
details, and at the same time capable of taking a correct view of 
the general situation and endowed with an unlimited Capacity for 
hard work. He must possess the confidence of party leaders and 
have an almost intuitive grasp of the popular feeling. He must 
keep in touch with every fibre of the organization, holding fre- 
quent conferences with state chairmen in the most important and 
doubtful states. ... He must be conciliatory, secretive yet 
approachable, keen in his choice of helpers, able to command the 
service of the most effective workers in the party, and capable of 
making them work in unison without overlapping.’^ ^ 

The national chairman is often a factor of great importance in 
determining the party’s success or failure at a presidential elec- 
tion. He must select the vulnerable spots in the fortifications of 
his adversaries, and bolster up the weak places in his own. He 
virtually decides how and where the campaign funds of his party 
shall be spen4 allotting them as his judgment dictates to this or 
that purpose, or to this or that section of the country. It is for 
him to determine what states need little or none. To do this suc- 
cessfully requires him to be a good forecaster, an adroit handler 
of men, able to generate enthusiasm and a ''will to victory” among 
his lieutenants, ^fter the election, if his party wins, he is usually 
given an influential voice in the distribution of patrona^. He 
knows, of course, the ones who have been of most help in the cam- 
paign and his business is to see that they or their friends are duly 
rewarded when the spoils of political victory are distributed. To 
this end the chairman of the national committee is sometimes 
made a member of the cabinet.^ 

1 P. O. Ray, An Introduction to Political Parties and Practical Politics (3rd edi- 
tion, New York, 1924), pp. 173-174. 

2 Postmaster-General Farley, for example, was chairman of the Democratic 
national committee in the campaign of 1932 and retained this office after entering 
the cabinet. 
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Next in point of importance to the national chairman (but far 
below him) is the secretary of the national committee. He is the trS^sSer. 
office man in charge of his party's national headquarters/ super- 
vising the enormous amount of correspondence which comes and 
goes, besides handling the innumerable details relating to the 
itineraries of campaign speakers, the publication of campaign lit- 
erature, and the coordination of the varied other campaign activ- 
ities. Important also is the post of treasurer, for upon him rests 
the chief responsibility for raising the millions which are necessary 
to run the campaign. In this work he counts on the assistance of a 
finance committee. 

A national committee maintains a number of subcommittees, Auxiiiaiy 

, « committees. 

or auxiliary committees, made up to some extent from its own 
members but including also a number of prominent party workers 
outside. Among these the executive committee stands first in 
importance, but the finance committee, publicity committee, 
speakers' bureau, organization committee, and various other 
groups have lots of work to do. All of them function under the 
general direction of the national committee and under the imme- 
diate supervision of the national chairman. 

The work of the national committee and its subcommittees 
is restricted, for the most part, to presidential campaign^^ The 
special function of assisting the party's candidates for the national <^ommi%tee3. 
House of Representatives is handed over to a separate committee, 
known as the congressional campaign committee. Each party 
maintains a committee of this type. Their chief work comes mid- 
way between presidential elections when congressmen are being 
chosen in the ^'off-years." In organization they are like the na- 
tional committees, being composed of one member from each state 
and territory chosen by the caucus of each party in the House. ^ 

Each of the two major parties also maintains a small senatorial 
committee the members of which are named by the chairman of 
their party caucus in the Senate. These committees try to promote 
the interests of their respective parties at senatorial elections in 
the several states. 

^ In recent campaigns it has been customary to have two national headquarters, 
one in New York and one in Chicago. ^ ^ • 

2 In the Republican congressional committee there are no committeemen from 
states which send no Republicans to Congress; in the Democratic committee there is 
a committeeman to represent every state, even states which send no Democrats 
to Congress. 
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It goes without saying, however, that these national committees, 
subcommittees, and officials cannot do all the work which a na- 
tional campaign involves. They lean heavily upon the state party 
organizations. The details of state party organization will be ex- 
plained at an appropriate place later on, but it is worth while to 
mention here that each state has its state chairman, its state 
central committee, and all the rest. Not only this but there are 
county chairmen and committees and the organization finally 
ramifies down into cities,, wards, towns, and townships. Thus the 
party organization forms a huge pyramid with the national chair- 
man at its peak and thousands of local subcommitteemen at its base. 

In a national campaign this great machine, and every wheel 
in it, is run at full speed. From the smallest village or township 
committee through the district and state organizations, the party^s 
entire strength is put forth in unison. For it must always be re- 
membered that the outcome in the nation may hinge upon victory 
or defeat in a single state. _l^w York turned the scale in 1884; 
California did it in 1916. A relatively slight lapse from sound 
political tactics was responsible for the defeat of Mr. Blaine in 
the one case and of Mr. Hughes in the other. On either occasion 
the shifting of a few thousand votes would have changed the line 
of presidents. Mishaps of this sort have taught party leaders the 
value of capable guidance, good discipline, thorough organization, 
and intensive work right down to the closing of the polls. 

The presidential candidate, of course, is the central figure in all 
this activity. The national chairman is constantly in touch with 
him and is guided by his advice. In some cases the chairman is the 
adviser and the candidate defers to his judgment. Before the 
advent of the radio it was customary for presidential candidates 
to go about the country making speeches, and they still do it to 
some extent; but the art of broadcasting has greatly lessened the 
need. ""'Nevertheless what the candidate does and says during the 
campaign is still of far-reaching importance to his party. One bad 
slip may cost him the election. It is desirable, moreover, that 
representatives of the party all over the country shall sing the 
same tune without making discords. To this end they are pro- 
vided with a speakers^ handbook and other guides to exactitude. 
From this they deliver their quotas of dehydrated oratory. 

The activities of a political party in a national campaign require 
large expenditures. In the presidential campaign of 1932 the two 



PARTY ORGANIZATION AND METHODS 151 


major parties spent several million dollars each. Nor do these 
figures tell the whole story, for every state committee also has 
its campaign fund for use in the state. Likewise the various city, 
county, district, and town committees have campaign funds of 
their own. Being raised and spent independently, these state and 
local outlays are not included in the national totals. Nobody 
knows, in fact, just what it costs to finance a general election in 
the United States, from the primaries in May through the con- 
ventions in June to the close of election day in November. Fifteen 
million dollars would probably be a conservative estimate. It 
seems a large sum, but it is only about thirty cents per registered 
voter. 

To secure these funds the first step is usually to send out cir- 
culars asking for contributions. These circulars go to all party 
leaders, all candidates, all elective officeholders belonging to the 
party, ^ all who have contributed in previous campaigns, and to 
all others from whom subscriptions may for any reason be ex- 
pected. A good deal of money comes in response to this preliminary 
call. But a second and more urgent appeal is commonly required 
to stir up those who have not replied. No party war chest, how- 
ever, can be filled by merely sending out circular letters// Personal 
solicitation must also be undertaken, especially to get large con- 
tributions. This work is done by the national and state party 
treasurers; hence it is always desirable to have as treasurer someone 
with a wide personal acquaintance among men of means. Con- 
tributors are actuated in their giving by a variety of motives. 
Many do it because of their sincere desire to see the party and 
the candidate win. Others do it because they hope for favors in 
the event of victory. Still others respond because they beheve 
it is good business policy to have influential friends in proximity 
to the throne, hence they give with an equal hand to both parties. 
The motives of men are not always visible to the naked eye, 
especially in politics, 

V Various old-time evils connected with the raising of campaign 
funds have now been eliminated by. the legal requirement that 
the subscription lists be made pubM An act of Congress, passed 
in 1925, requires the national party committees to file before the 
election detailed statements of all their receipts and expenses, 
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iThe civil service laws now forbid the solicitation of funds from appointive 
fedexal officeholders^ and em'ployees. 
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showing who have contributed to the funds and where the money 
is being spent. Similar reports must be made after the election 
and at stated intervals between elections. Limitations are also 
placed upon the amount of money which a candidate for election 
to the Senate or the House of Representatives may spend to secure 
his own election. And corporations are forbidden to make con- 
tributions to campaign funds. Thus the law no longer looks upon 
the national party funds as political patronage to be used as the 
custodians see fit, but as semi-public money to be collected and 
disbursed under strict governmental supervision. One salutary 
result of this has been to make the party leaders more dependent 
upon small contributors and hence more directly accountable to 
the rank and file of the voters. 

The whole problem of campaign expenditures goes back to the 
people. Most voters enjoy a real campaign, the kind that stirs 
everybody's interest. But a lively campaign is certain to cost 
a lot of money — money for campaign literature and postage, for 
hall rent, for the travelling expenses of speakers, for newspaper 
advertising, for radio broadcasting, for parades, for the remunera- 
tion of a host of workers, and all the rest. If the people resented 
all this activity (which is designed to arouse their interest) it 
would soon come to an end. But they do not resent it; they like 
it. They complain when the campaign is a dull one. And so long 
as the people relish the sort of campaign that costs money one 
may rest assured that money will be raised and spent. 

, There is a reason (apart from the American genius for organiza- 
tion) why the American party system has developed so much 
more machinery than have the party systems of England or France. 
The connection between central and local administration, and be- 
tween the legislative and executive organs in these countries is 
provided for within the frame of government itself. In the United 
States no single organ of government, President or Congress, has 
power to shape the entire national policy. Ye^public policy ought 
to be carried into operation by the organs of government acting in 
uhis'oii, and to secure this accord is the aim of each political party. 
So whatever the theory of the constitution may be, the party 
organizations have become in fact the great policy-unifying factors 
in American government. The larger part of what Congress does' 
is at the behest of the President or the other party leaders. The 
larger part of what it puts upon the statute-books is by way 
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of redeeming promises made in the platform of the victorious 
party. 

Recent years, however, have seen the appearance of various 
non-partisan organizations of great political strength whose in- 
fluence upon Congress has been of high importance. Among the 
best known of these are the^National Farm Bureau Federation, 
the Chamber of Commerce of the United States, the American 
Federation of Labor, the American Legion, the National Associa- 
tion of Manufacturers, and the National League of Women Voters. 
These pressure groups have their affiliated organizations in every 
section of the country and can bring pressure to bear on any con- 
gressman from within his own home district. Hence they have 
always to be reckoned with when legislation is under way. They 
share with the regi^lar party organizations the function of sup- 
plying the motive power in national lawmaking. Occasionally 
these non-partisan pressure groups have shown themselves more 
powerful than the party organization in moulding the attitude of 
Congress. When important measures are under discussion they 
promote a barrage of telegrams and letters to congressmen from 
constituents as a means of influencing congressional action. The 
leaders of these pressure organizations go to the microphone and 
over a regional or national hook-up beseech their followers to 
bombard Washington by wire or air mail. On one notable occasion 
in 1934 it is estimated that over 100,000 telegrams and letters 
reached members of the United States Senate within a week. 
Because of the unity of interest which exists within each pressure 
group, and the intensity with which this interest is promoted, 
these bodies exert an influence out of proportion to their numerical 
strength. Both the major political parties seek their favor and 
fear their wrath. 

Political parties, as such, do not exert so much influence on 
the course of public policy as they did a generation ago^ Economic 
problems have come to theiarefront and the battle over legislation 
has developed into^ contest between cross-party groups which 
feel their own personal interests at stake. To the extent that 
governmental action now directly affects the pockets of business 
men, farmers, workers, legionnaires, and other organized bodies, 
“one must expect them to seek their own advantage through political 
channels. They carry on propaganda for their cause, they support 
or oppose candidates on that issue, their representatives appear 
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at committee hearings in Congress and they focus upon the in- 
dividual legislator all the pressure they can command. The ac- 
tivities of these non-partisan but extremely aggressive bodies are 
worthy of more attention than they have hitherto received from 
students of American government.^ 
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The constitution gives the President wide discretion and great power- It 
calls from him activity and energy. He is no figurehead . — William H. Taft, 

“The executive power shall be vested in a President of the United 
States of America. In these fifteen words the framers of the con- 
stitution established what has beco me tli^most powerfuTe lective 
ofijcUi rthe wo rI3?^^t they did not intend this office Ao be one of 
far-reaching jurisdiction. On the contrary it was their expectation 
that the presidency would be looked upon as ^ post honor and 
leadership ra^^er than as one.„of commanding authority. They 
did not realize that with the growth of the nation it was certain to 
becQimih^ < 3 ^ t e r.-o £ . f edei:aLa3ilhpdty...m the.aymbQLol.natiQnal 
uuity. 

Why was the presidency established? It was largely because 
there had been no provision for a chief executive in the Articles of 
Confederation. Executive work had been handled by committees, 
and later by secretaries, but this arrangement proved altogether 
unsatisfactory, and it was generally agreed that in the new govern- 
ment a one-man executive ought to be provided. All the state 
constitutions, -moreover, had made provision Tor governors. A 
plural executive at the head of the federal governmentVouid place 
the nation at a disac^mntage in its dealings with the states. At 
any rate the decision to have a President was reached without 
much argument, although Edmund Randolph of Virginia regis- 
tered a vigorous objectio^ on the ground that a single executive 
would serve as “the foetus of monarchy.^^ But as to how the chief 
executive would be chosen, whether he should be independent 
of Congress or not, and What powers he should have — ^these mat- 
ters were not so easily decided. 

As for the proper term, method of selection, powers, and func- 
tions of the executive there were nearly as many different opinions 
as there were delegates. Hamilton expressed a preference for life" 
tenure; ^few others were willing that he should hold office during 
good behavior; but the majority were for limited terms ranging 

1]=;r > 
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from two to twelve years. After a good deal of discussion they 
agreed on a seven-year term, with a provision against reelection; 
then they reconsidered the matter and ultimately fixed the term 
at four years with no limitations on the number of times that a 
President might be elected to the office. 

But where the constitution remained silent, usage has stepped 
into the breach. W ashifigtonuwas reluctant to take a second term, 
and flatly declined a third, giving as his chief reason '^J}he advanc- 
.i?iS35iS~H.9f y^ars.^^ Je ffer^ h declined to be a candidate after he 
had served two terms, and based his refusal on the expressed belief 
that third terms would be incompatible with the public interest* 
Jackso^ in 1836, might have had a third term but declined the op- 
j^Humty. Grant and Theodore Roosevelt both sought thkd non- 
consecutive terms but failed, one in the nominating convention, and 
the other at the polls. Calvin Cpo lidge could probably have had a 
third term, but he startled the country by announcing in 1927 that 
he did not choose to run.^' Thus the tradition seems to be fairly 
well established. From time to time, however, there have been 
proposals to have a constitutional amendment limiting a President 
to eight years in office, or, as an alternative, to provide a single, six- 
year term without reeligibility; but none of these proposals has 
as yet passed Congress. 

Even more difficult than the question of term and reeligibility 
was the problem of how to choose the President. Most of the dele- 
gates favored a proposal to let Congress do the choosing, and that 
plan was provisionally adopted. But at a later stage the members 
of the convention became convinced that such an arrangement 
would destroy their system of checks and balances. The. question 
was therefore, reopened and finally settled in an entirely different 
way^^^amely, by the expedient o Lindi^pcf^gl-ejrlio^ There were a 
few who favored direct popular electiojj, but the majority were 
strongly opposed to that plan because they feared that it would 
open the door tq. the choice of demagogues. Accordingly they 
adopted the plan of indirect election by presidentiaj^ectprs be- 
cause it seemed to have fewer objections thaiTany biher among the 
various methods proposed. 

This plan, as outlined in the constitution, is a relatively simple 
•one and allows a great deal of latitude to the states. Briefly, it 
provided that each state should appoint in such manr as the 
legislature thereof may direct’^ a niuhfier of '^electors” equal to 
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the st aters combined qu ota of senator^ and representatives in 
Congress.; For example, a state having two senators and five repre- 
sentatives would choose seven electors. In due course these elec- 
tors were to meet, each group in its own state, and give their votes 
in writing for two persons, of whom at least one must not be an ip- 
habitant of the same state as the electors,. The ballots were then 
to be sealed and transmitted to the president of the Senate, who 
was directed to count them in the presence of both Houses and to 
announce the result. The person receiving the most votes was to be 
President, provided he obtained a clear majority of all the elec- 
toral votes, and the one obtaining the next highest number was to 
be Vice President if he fulfilled the same requirement. 

Some of those among the framers of the constitution expected 
that very seldom would any candidate receive this clear majority. 
James Wilson, one of the leaders in the convention, predicted that 
it would not happen once in twenty elections. So provision was 
made that in case no one obtained a majority of the electoral votes 
the House of Representatives (voting by states and each state 
having one vote) should choose from among the five highest. Note 
that in thus “voting by states” every state was given an equal 
voice no matter what its population. New York has forty-seven 
electoral votes, while Nevada has only three; but when the elec- 
tion is thrown into the House of Representatives the provision is 
that e ach of these states has one vote only . The congressmen from 
each can merely decide how the state’s single vote shall be cast. 
In the event of a tie it was provided that the issue would be settled 
in the same way. The stipulation that the House should vote by 
states, not by individual members, is significant. This was looked 
"upon as a very important . concession to tbe.^all states and.a_ 
irartial compensation for what they had surrendered in the .Great 
‘Compromise. 

The plan of indirect election had the merit of satisfying those 
who, in 1787, opposed the idea of election by the people. It gave 
the large states an advantage on "the electoral ballot, but raised 
the small states to a plane of equality with them in case these 
electors failed to give any candidate a clear majority. The idea 
was a modification of a proposal put forth by Alexander Hamilton, 
who seems to have taken it from Maryland, where the fifteeir 
members of the upper house in the state legislature were chosen by 
electors who represented the voters in each county. Hamilton’s 
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motive, of course, was to get the choice of the President into the 
hands of men who would give careful consideration to what they 
were doing. 

The debates in the convention indicate that most of the dele- 
gates were skeptical of direct popular election, for they had read 
ancient history to some purpose-. They knew that tyrants and dic- 
tators in Greece and Rome had frequently been catapulted into 
their posts of power by the acclaim of the multitude. Let the 
states appoint electors, therefore, and commit the choice of the 
President to these electors. Men appointed for this high electoral 
responsibility would inevitably be leaders in their respective states 
and the function of choosing the President might well be left to 
them with complete confidence. It was a safe, if not an altogether 
democratic plan. Cqrtainly it looked well on paper and the dele- 
gates felt that it would satisfy the country. 

For a time it seemed as though they were right. When the pro- 
visions of the constitution were made pubhc there was almost 
unanimous approval of the plan for indirect presidential elections. 
Almost every other feature of the new constitution was assailedn 
but this one escaped the barrage of criticism. And in the first twor 
elections the scheme functioned exactly as its originators intended.^ 
Then a different course began to shape itself. At the third election 
(1796) it was well understood, even before the electors met, that 
most of the presidential electors would vote for either John Adams 
or Thomas Jefferson, although in no case were any pledges exacted. 
In 1800 things were carried a step further. Two well-defined polit- 
ical parties, Democratic-Republicans and Federalists, had now 
arisen, and at the election of that year both put forth their candi- 
dates. Electors were chosen upon the understanding that they 
would vote for the nominees of their party. The Democratic elec- 
tors marked their ballots for Jefferson and Burr while the Federal- 
ist electors did the same for Adams and Pinckney. No other candi- 
dates were considered. The function of electoral deliberation thus 
became a fiction; henceforth the ^lectors were to serve as mere 
automatons^ selected be they would do what they were told 
td'3dr“^he heart of the original plan was cut out within ten years, 
and never since has there been any serious attempt to restore it. v- . 

^ * In 1789 and in 1793 all the electors voted for Washington (thus making him 
the unanimous first choice) .but their second choices were well scattered, thus 
indicating that they were using their individual judgment and were not being 
pledged in advance. 
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The people, not the electors, have been choosing the President 
and the Vice President for more than a century. This is because 
all the state legislatures have directed that presidential electors 
shall be chosen by popular vote and these electors are always 
pledged to the nominees of the national party conventions. The 
electoral college has thu s become a rubber stamp, although it con- 
tinues to go throughjtg gesto Why is it not 

abolished? The answer is that its abolition would require an amend- 
ment to the constitution, and this would precipitate a controversy 
as to what provision should be made in case no presidential candi- 
date receives a popular majority at the polls. Obviously the pres- 
ent plan of equal voting by states ought to be discarded if the 
House of Representatives is to do the ultimate choosing in case of 
an indecisive election, but the smaller stages would be reluc- 
tant to ratify any amendment which surrenders their present ad- 
vantage. 

The election of 1800 was also significant in that it disclosed a 
serious flaw in the constitution as the framers worded it. The 
constitution in its original form provided that the electors should 
vote for ^'two persons'^ without designating which was the.efectpr’s 
choice for President and which for Vice President. In 1800, Jeffer- 
son and Burr both received the votes of all the Republican- 
Democratic electors, which meant, of course, that they got an 
equal number of votes. They had been put forward by their 
political party with the intention that Jefferson should be chosen 
President and Burr Vice President; but the plan went awry be- 
cause both received ^Hhe highest vote^’ which according to the 
constitution was to determine the choice of a President, and 
neither obtained the “second highest” which was to designate the 
Vice President-elect. 

Happily the framers of the constitution had been foresighted 
enough to insert the provision that in case of a tip., the. House of 
Representatives should determine the choice, and the House did 
so, choosing Jefferson President on the thirty-sixth ballot after an 
exciting contest. To have made a President out of Aaron Burr 
would have been something of a calamity. As a safeguard- against 
any future mishap an, amendment (the twelfth) was added to the 
constitution in 1804. T his provid ed, ..among other things, thai tt^^ 
electors in the several states should “'name in their ballots the 
person" voted for as President, and in distinct ballots the person 
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voted for as Vice President.’^ So the electors now cast two ballots, 
where originally they marked only one. 

During the seventy years following the adoption of the twelfth 
amendment presidential elections were held without any trouble 
of a serious nature. In 1824, it is true, no candidate for President 
received a clear majority of the electoral votes, and the House of 
Representatives once more had to make the choice. It selected 
John Quincy Adams, much to the disgust of Andrew Jackson’s 
supporters who felt that because Jackson had obtained more elec- 
toral votes than Adams he ought to have been chosen by the House. 
There was some talk of again changing the constitution, but noth- 
ing was done. 

It was not until the election of 1876 that another perplexing 
difficulty arose. Fro^a several states, on that occasion, two, differ- 
ent sets of electoral certificates were received. Who should deter- 
mine which of these was valid and entitled to be counted? The 
constitution had not anticipated this dilemma; it merely provides 
that ^^the president of the Senate shall, in the presence of the 
Senate and the House of Representatives, open all the certificates, 
and the votes shall then be counted.’’ As it happened, however, 
the Senate at this time contained a majority of Republicans and 
the House a majority of Democrats. Accordingly, if the president 
of the Senate opened one set of certificates from the disputed 
states, the election of Rutherford B. Hayes, the Republican candi- 
date, would be assured; but if he construed the constitution to 
mean that the two Houses should decide what certificates should 
be opened, then the Democrats would have a majority in the joint 
session. In that case they would order the other certificates to be 
opened and the election would go to Samuel J. Tilden. As a further 
complication the joint rules of the two Houses provided that no 
disputed election returns should be counted unless both the Senate 
and the House of Representatives, acting separately, should so 
authorize. 

Under this rule there seemed to be no possibility that either 
set of votes could be counted or either candidate elected. The 
two Houses would not go into joint session until they knew what 
they were doing. In some countries such an impasse would have 
led to serious trouble. In more than one of the Latin-American 
republics a less awkward situation has precipitated a civil war. 
But in the United States the counting of votes is the end of a 
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revolution, not the beginning of one, as has too often been the 
case south of the Rio Grande. So the statesmen of the Republican 
and Democratic parties put their heads together and found a 
peaceful solution.^ Briefly, they agreed that Congress should 
establish a special electoral commission of fifteen persons, five 
senators chosen by the Senate, five representatives named by the 
House, and five justices of the Supreme Court. This commission 
was to investigate the validity of the disputed returns and decide 
which ones should be counted. Then both Houses would accept 
their decision. The Commission was duly constituted; it heard 
both sides of the controversy; and its rulings determined the 
election of President Hayes.^ 

Its sequel— While the matter was finally settled in this way, the situation 

1887.'^^°^ was tense for a time and Congress felt the desirability of making 
sure that a similar controversy should not occur again. After pro- 
longed discussions and various delays it finally enacted a statute 
(1887) dealing with the whole subject of disputed votes, and this 
law is still in force. It p rovides that each st^te mn<^t deter- 
mine, in acc ordance with it s own I aTO^^aiiy^disp.uteci. .questions 
concefmhgThe choice of presidential electors from that state. If 
in New*ToHf,'lor^exaTripfl:e7two"gr03^ps-^ have 

been chosen at the polls, and the courts of New York have decided 
in favor of one group, the votes of this group will be counted. 
But if the issue has not been decided by the state courts, each 
branch of Congress shall pass on the matter separately and if they 
fail to agree, then no votes from the state are to be counted at all. 

The^present Thus far we have been speaking of a presidential election from 

Section.^ the standpoint of the constitution and the laws. But from neither 
of these does one get an adequate idea of the way in which the 
election is actually conducted. The constitution provides only 
three steps — the choice of electors, the voting by electors, and the 

1 P. L. Haworth, The Hayes-Tilden Disputed Presidential Election of 1876 (New 
York, 1906). 

2 Of the 369 electors, 184 were pledged to Tilden (Democrat), 164 to Hayes 
(Republican), and 21 votes were in dispute, namely, those of South Carolina, 
Florida, Louisiana, and one vote from Oregon. To the electoral commission the 
Senate appointed three Republicans and two Democrats, while the House of Rep- 
resentatives appointed three Democrats and two Republicans. Of the five Supreme 
Court justices, three had been Republicans befqre their appointment to the bench 
and two had been Democrats. Thus the electoral commission, as finally constructeii«i«,fc 
contained eight Republicans and seven Democrats. All, however, took an oath to 
decide the issue on its merits and impartially. On every disputed question, never- 
theless, the commission divided on straight party lines and gave the entire twenty- 
one disputed votes to Mr. Hayes. 
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opening of the electoral certificates in the presence of Congress. 

But by usage two other steps have developed, so that there are 
now fiy^=^ all. The first three are of great importance, while the 
"last 1 ^ 0 ) the voting by electors and the opening of the electoral 
jet^rnS; have become mere formalities unless something quite out 
'(k^h^shal occurs. 

Peesidential Nominations 

First of all there is the nomination of candidates, a matter on Plrststep: 
which there is not a word in the constitution, for it was not in- 
tended that there should be any nominations. The first formal- dates. ^ . 
step in the electoral process nowadays is the calling of national stages in 
party conventions, but before this is done there^IsX great deal of pr^^u^ref 
informal grooving of the prospective candidates. The call for a 
na tional party cony ention-is issued by the nationg.!^ cpi prmi tee. i. The,, 
which is a body made up of party delegates from all the states.^ par^cL-^^ 
Each committee calls its own national convention, decides the ventions. 
time and place, and makes the preliminary arrangements. Usually 
the c alls are issued in Janu ary of a presidential year, while the conr. 
v entions meet in June and July , the Republicans generally meeting 
first and the Democrats a few weeks later. 

,, During this interval the political parties in each state seject 
, their own deleg^es^q the nationaiU^o^entmns^' ^Until recent 
ye^ &veYj state had twice as many delegates as it had senators 
and congressmen combined. The Democratic national convention 
is still constituted on that basis, but the Republican national 
convention is organized according to new rules which were adopted 
in 1923. Under these rules every state now gets four delegates-at- 
large, two delegates for each congressman-at-large (if it has any),^ 
and three additional delegates if ii went Republican at the last 
presidential election; in addition each congressional district has 
one delegate, and an additional delegate if it cast at least 10,000 
Republican votes at the last election. Delegates are also allotted, 
by both parties, to the territories and insular possessions. The 
total membership of each national convention is well over a 
thousand delegates. 

In addition it is usual to let each state select an equal number 

See above, p. 147. 

2 A congressman-at-large is one elected by the whole state and not by a congres- 
sional district. For the reason why states occasionally have cpngressmen-at-large, 
see bdow, pp. 301-303. 
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of alternates, who serve in case the regular delegates are absent. 
Accordingly, if all the delegates and alternates are in attendance, 
the total runs to nearly twenty-five hundred. Full delegations, 
however, do not go to any except the Republican and Democratic 
conventions. The national conventions of other parties, such as 
the Prohibition and Socialist parties, are much smaller bodies, 
f How are these delegates and alternates chosen? Prior to 1905 
they were chosen bv p arty conventions held in the states and 
^^congressional districts. But in that year, following the lead of 
‘WiSonsin, some of the states inaugurated the practice of choosing 
the delegates b ^ di rect pyimaries^. Jhe idea spread widely and 
] today about twenty states use this ‘plan while the rest continue 
the older method. In a smaller number of states there is provision 
for a presidential preference primary in which the voter not only 
casts his ballot for delegates to the convention but indicates the 
presidential candidate for whom he desires these delegates to vote.^ 
In a few states the delegates are definitely bound to follow the 
majority preference, as thus expressed; in the other states the 
expression of preference is merely for their guidance.^ 

Then comes the meeting of the convention. The Republican 
convention usually meets in one city, while the Democratic con- 
vention assembles in another, but the procedure in each conven- 
tion is much the same. In the front portion of a great hall the 
delegates are seated, with the alternates occupying the rear. A 
, .temporary chairman is chosen, usually without any opposition, and 
proceeds, tp^^eliver a ‘‘keynote’’ speech in praise of the party’s 
achievements and opportunities.,- A committee is then appointed 
to examine the cre^ntials of the delegates. -Oi^en its report has 
been adopted the co nvention .elects a pmnf^e nt cha ^ir man (who 
also unburdens himself of a speech) and proceeds to consider the 
This platform has been framed in advance by 
a committee. Some “planks” in it may give rise to debate, but 
as a rule; the platform is adopted without much change.® 

Finally, on the third or fourth day, the great item on the calendar 
is reached, and nominations for the office of President . are an- 
nounced by the^airma^to b^eJ^ order. 'The roll of^the states is 

^ For a full discussion see Louise Overacker, The Presidential Primary (New 
York, 1926). 

For comment on the merits and defects of presidential primaries see below, 
pp. 174-176. 

2 See the bibliographical references on p. 139. 
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callqd^ in alphabetical order, Alabama first and Wyoming last. 

The "chairman of any state delegation, or anyone deputed by him, 
may make a nomination. If a state has no candidate of its own, 

Tfo “favorite son” as he is called, it may yield its place in the 
alphabet to some other state. Thus Alabama may yield to New 
York and the chairman of the New York delegation will proceed 
to nominate his candidate in an eulogistic address. The nomination 
is then seconded, with further eulogy, by some selected delegate 
from another state. These nominations and speeches may take a 
whole day, or perhaps a couple of days. 

After the nominations have been made the voting begins. It is 4. Ballot- , 
not by ballot but by a voice vote. At Democratic conventions the n^tions.^^' 
“unit rule” is frequently applied, that is, the vote of the entire 
delegation from each state must be given" intact whenever the ' 
state laws so permit. A majority in each state delegation decides 
how it shall be cast. At Republican conventions, on the other 
hand, the vote of the delegation from any state may be cast as a 
unit if the state laws permit, or it may be split if the delegates so 
desire, some of the votes being cast for one candidate and some 
for another. In any event the votes are reported, in response to 
the roll call, by the chairman of each state delegation. 

The rules of the two conventions differ also in the number of 
votes required to make a nomination. In the Republican national calls, 
convention a candidate is nominated, if he. secures a majority of 
the delegates; but in the Democratic national convention he must 
obtain a two-thirds vote. >Hence, when several candidates are in 
the running, with strong support, it is often necessary to take ballot 
after ballot before any one of them fulfills the requirement.-^ As the 
polling goes on, the weaker candidates drop out; votes are shifted 
around on successive ballots; one roll call follows another until a 
decision is reached. The convention hall, in these midsummer 
&ays, often becomes a sweltering place and the delegates are 
thoroughly wilted before a decision is reached. 

It required thirty-six ballots to nominate Garfield at the Re- 
publican national convention of 1880. Woodrow Wilson, at the 
Baltimore convention of 1912, was not chosen until forty-sjx 
ballots had been taken. At the Democratic national convention of 
it required one hundred and three ballots to make a nom- 
iji^ion. On the other hand a national party convention some- 
times makes its choice on the very first ballot. Both conventions 
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were able to do this in 1928. When the presidential candidate has 
been chosen, the selection of the party nominee for the vice presi- 
dency is made in the same way, but usually with less trouble, and 
sometimes in a great hurry, for the rftg fight is over and the dele^ 
gates are in a mood to get home. 

A great A national party convention in the United States is a picturesque 

spectacle. gathering. There is nothing exactly like it anywhere else on earth. 

The great concourse with its flag-bedecked stage and walls, the 
crowded floor and aisles with delegates milling around, the blaring 
bands, the galleries filled with cheering onlookers, the atmosphere 
electric with excitement, — all this makes a spectacle not soon to 
be forgotten. A European spectator, looking at this sweltering 
throng, might wonder how a great nation expects to uncover good 
presidents by such turmoil methods. The answer is that it doesnT. 
Irhe nominee is not really chosen by this howling mob of perspiring 
delegates. They are merely behaving like dervishes while the issue 
Ss |)eing settled for them outside. ' 

mere the ^ For a relatively small number of leaded" and bosses usually 

ing turned. Convention in hand. Somewhere, away from the madding 

crowd, usually in the back parlor of a nearby hotel, these high- 
lights of the party are leaning across a table, conferring, bargaining, 
and deciding how the votes of their followers shall be swung.ySome- 
times they find it a hard job but all energies are concentrated upon 
it, for they know that if they fail the convention may stampede 
and do some foolish thing. As a rule they do not f^U although the 
dickering may be prolonged over several days./^'Meanwhile the 
convention keeps up its daily round of balloting until the word 
comes down/ Then the deadlpck breaks; the delegates tumble 
over one another in their anxiety to be with the wi/lner, and the 
nomination is made in a whirl of enthusiasm. Thereupon the 
nominee is formally notified, and if practicable is brought before 
the convention to express his appreciationt) When Franklin Roose- 
velt was nominated by the Democratic convention in 1932 he at 
once flew to Chicago and addressed the delegates before they 
adjotimed. 


Second step: With the framing of platforms and the naming ol candidates 
ion P^^'ty conventions have finished their work. The next step 

electors.^ is the nomination of presidential electors in the several states, fer 
th e political Parties put forth the^date oj electors, 
nominated in whatever way the state laws prescribe. These electors 
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are usually prominent party workers, but must not be federal 
oiBBceholders. Their names go on the ballot in parallel columns, 
^nd on the day set lor thejfcational election in November the 
voters in each state decide wflRh group of electors shall be chosen. 
When the voter marks his ballot for a certain group of electors, 
however, he is in reality indicating his preference for one of the 
candidates already named by the national conventions. The 
ballots do not bear the names of these presidential candidates, 
or, if they do, it is merely to guide the voters in voting for the de- 
sired group of electors. To all intents, nevertheless, the balloting 
is just as direct as though there were no intervening electors at all. 

But the results are not necessarily the same. I’he candidate 
who gets the most votes in the couutry is not absolutely certain to 
be elected. This is because the electors in each state are virtually 
always chosen as a group. ^ The party which polls a majority 
elects its entire slate, while the other party elects none. No matter 
how small the popular majority, it-suffices to elect the entire quota 
of presidential electors from the state. At the election of 1884, for 
example, the Democratic plurality in New York was only 1,149, 
but it was sufficient to give Grover Cleveland the entire group of 
thirty-six presidential electors from that state, thus ensuring his 
election. On the other hand a large popular majority in any single 
state has no bearing on the outcome of the election. No matter 
how large it does not add any additional electors. As a matter of 
actual experience, however, the President-elect has almost in- 
variably been the choice of both the electors and the people. There 
is a possibility of divergence between these two, but it has rarely 
been realized. 

So the election is virtually determined at the polls in November. 
Nevertheless the constitution requires two further steps in the 
choice of a President. The electors who have_been chosen in each 
state^ust come to their o^^rj^ate 5aj[)ital and go through the 
motions of balloting for the candidates whom their party nom- 
inated at the national convention several months before*^^No^ i- 
stitutional orjegal provision prevents them, from marking 
ballotsjor^ someone else, .but they never do; Morally they feel 
pledged and they vote accordingly. Hence the votes of the electors 

^ This is true even though the electors may be voted for individually. There is 
seldom any reason why a voter should mark his ballot for some electors in one 
column and some in another. 
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never vary from the calculations which were made immediately 
after the November polling. Suppose, however, that one of the 
candidates nominated for PresiieA by the national party con- 
ventions should die during the inTOval between the November 
polling and the assembling of the electors. Would the electors 
then deem themselves entitled to make a free choice as the con- 
stitution intended? Probably not. It is more likely that the na- 
tional party committee would meet, decide on a new candidate, 
and instruct the electors of the party to mark their ballots for him. 
Under ordinary conditions such an instruction would be followed. 

'When the electors have marked their ballots, and these ballots 
have been counted, a certificate from each state is immediately 
sent to Washington attesting the result. There, as has been said, 
the president of the Senate supervises the op<$ning of the certificates 
in the presence of both Houses of Congress. As a rule this is a 
pure formality and merely discloses what everybody knew before. 
But it may happen that the result is a tie, or that no candidate 
has received a clear majority of the total electoral vote. Then the 
House of Representatives proceeds to choose a President from 
among the three candidates who have stood highest in the electoral 
returns. A^d in this balloting they vote by states, not as in- 
dividuals. , ^ 

In case the electors have failed to elect a Vice President by a 
clear majority, or in case of a tie, the Senate makes the choice 
between the two highest candidates — ^the senators voting as in- 
dividuals and not by states. On only two occasions, the last of 
them more than a century ago, has the House been called upon 
to select a President and on only one occasion (in 1837) has the 
choice of a Vice President been decided by the Senate. 

Prior to the adoption of the twentieth amendment in 1933 the 
President was inaugurated on March 4, four months after the 
November polling. This interval often proved embarrassing be- 
cause an outgoing President could accomplish little during these 
last months even though a critical situation might demand action. 
So it is now provided that the terms of the President and Vice 
President shall end at noon on January 20, and the inauguration 
will hereafter be held on that date,Miikewise the twentieth amend- 
ment stipulates that if a President-elect dies before the begiimng 
of his term, the Vice President-elect shall become President^^' Or 
if, when the inauguration date arrives, no President has been 
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elected or has qualified, the Vice President-elect shall act as Presi- 
dent until the matter is settled. This provision takes care of the 
possibility that an indecisive presidential election might be thrown 
'ihto the House of Representatives and that this body, which meets 
on January third, might be unable to make a choice within the 
seventeen days that are available before the inauguration date. 
Finally, the amendment gives Congress power to determine by 
law what shall be done in case neither a President nor a Vice 
President has been elected when January twentieth arrives. 

At his inauguration the President takes the oaA’^bf office which 
is prescribed in the constitution. Ordinarily this is administered 
by the Chief Justice of the United States during a pubHd^ceremony 
at the east front of the capitoL But when a President dies in office, 
and a Vice President succeeds him, the latter takes the oath at 
once and in private. ^Calvin Coolidge, as many will recall, was 
sworn in by his father, a rural justice of the peace, whom he hap- 
pened to be visiting in Vermont when President Harding^s sudden 
death occurred.^ No official act can be performed by the President 
until he has taken the oath, which is as follows: 'T do solemnly 
swear (or affirm) that I will faithfully execute the office of Presi- 
dent of the United States, and will to the best of my ability, pre- 
serve, protect and defend the Constitution of the United States.'^ 

Why Geeat Men Abe Seldom Chosen 

In Lord Bryce’s analysis of the spirit and workings of American 
government a notable chapter is devoted to the question, ^^Why 
great men are nqt. chosen Pres^^^ 

‘‘Europeans often ask,” wrote Bryce in 1888, “and Americans do 
not always explain, how it happens that this great office, the greatest 
in the world, unless we except the Papacy, to which anyone can rise 
by his own merits, is not more frequently filled by great and striking 
men. . . . Since Jffie heroes of the Revolution died out with Jefferson 
and Adams and Madison,” he continues, “no person except Gen- 
eral Grant has reached the chair whose name woiild have been re- 
membered had he not been President, and no President except Abra- 
ham Lincoln has displayed rare or striking qualities in the chair.” ^ 

These statements are not now so easy to defend as they were 
fifty years... ago. Many Americans regard Grover Cleveland and 

^ Rather curiously, Mr. Coolidge (although himself a lawyer) wired to Wash- 
ington for the wording of the oath, overlooking the fact that it could be found in 
the constitution. 

2 The American Commonwealth^ Vol. I, chap. viii. 
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Woodrow Wilson as great presidents, even when measured 
with John Adams or James Madison; and there are few who would 
deny to Andrew Jackson or Theodore Roosevelt the possession of 

striking qualities/^ Among the various Presidents of the Unitecf 
States, from Washington to Franklin Roosevelt, there have been 
quite as many great and striking figures as one can discover among 
the prime ministers of England during the same period. There 
have been men of small caliber in the White House at times, but 
Downing Street has also had its share of them.^ The French Re- 
public, during the past sixty years, has had an even more generous 
quota of small-caliber presidents. America is not alone in permit- 
ting mediocrity to gain, at times, the highest honor in the land. 

Still, the query propounded by Lord Bryce is a suggestive one 
and deserves discussion. The United States has failed to utilize 
in the presidential office a long line of outstanding statesmen: 
Hamilton, Marshall, Gallatin, Webster, Clay, Calhoun, Seward, 
Sumner, Blaine, Hay, and others. On the other hand, it has be- 
stowed its highest honor on men like Polk, Fillmore, Pierce, 
Arthur, and Harding, of whom no one now knows (or cares to 
know) much except that their names have achieved immortality 
on the roll of chief executives. Certain it is that the standard^ has 
not been so high as the Fathers of the Republic expected, for 
Hamilton in 1788 voiced the prediction that 'Hhe office of Presi-/ 
dent will seldom fall to the lot of anyone who is not in an eminenr r 
degree endowed with the requisite qualifications. . . . It will not be/ 
too strong to say that there will be a constant probability of seeing 
t]^ station filled by characters preeminent for ability and virtue.^'! 
C^^Several factors have contributed to the election of president 
who did not prove to be of conspicuous merit. ^In the first place, 
the great^Las,Sgij^L§^pre^dentM '^avafiability.'^ A 

candidate has this political virtue if his temperament, his affilia- 
tions, his public recbfd,“ aiTd Ks reputation seem to Jfit the needs of 
the moment. At the approach of one election campaign there 
may be many aspirants with the desired qualities; at other times 
a party may be hard pressed to find anyone who comes at all near 
qualifying. There may be plenty of ^^presidential timber” or a 
great scarcity of it. It sometimes happens, therefore, that a man 
who is by common agreement the str&a^st possible candidate iir^ 

1 A full account may be found in Clive Bigham, Prime Ministers of Great 
Britain (New York, 1922). 
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one year may be wholly out of the running a few years later. The 
right candidate during an era of national prosperity is likely to 
be just the wrong candidate in an economic depression. Availa- 
bility and personal capacity are not necessarily conjoined. A 
candidate may have one without the other, and high-voltage presi- 
dents are not manufactured out of low-voltage candidates. 

On the face of things one might suppose that long experience Longpoiiti- 
in political life would be an asset to any presidential aspirant; rieiSe^s^a 
but in practice it usually is not. ,The man who spends a long term ^aSr than 
in public office has either proved himself a weakling or he has an asset, 
made plenty of political enemies., By supporting some measures 
and opposing others he will have antagonized many voters. People 
are inclined to vote their resentment rather than their apprecia- 
tion, hence a man with a long record in public office is not usually 
looked upon as likely to make a strong candidate. On the other 
hand candidates for the presidency are not taken directly from 
private life. Of the presidents during the past fifty years three 
(Harrison, McKinley, and Harding) served in Congress before 
going to the White House. All the others possessed executive 
experience. Taft and Hoover had been in presidential cabinets; 

Cleveland and the two Roosevelts had served as governors of 
New York, Wilson as governor of New Jersey, and Coolidge as 
governor of Massachusetts. Experience, therefore, but not too 
much of it, seems to be what is required. America does not test 
out her p'T&idents, as Britain apprentices her prime ministers, 
overTt longT^riod in posts of public responsibility. 

It is politically desirable, again, that presidential candidates Theinflu- 
shall be taken from what are called pivotal ^states. This results pivotal'^ 
from the fact that the outcome of the election is not determined 
by the plurality of the total votes cast by the people but by a 
majority of the electors chosen. The successful candidate must 
carry enough states to control this electoral majority, hence he 
ought to be strong in those sections of the country which provide 
most of the presidential electors. If one will look over the presi- 
dential nominees of the two major parties during the past fifty 
years it will readily be seen that geography, quite as much as 
personal qualifications, has had to do with the selection. 

Obviously anyone who aspires to the presidential nomination is its practica 
at a disadvantage if he comes from a very small or heavily parti- 
san state. A presidential candidate should come from a doubtful 
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state that is worth carrying. The southern states are strongly 
Democratic; no Republican candidate has been picked from any 
of them since the party was organized. On the other hand it is 
almost inconceivable that the Democrats, under ordinary condi- 
tions, would select their standard-bearer from a state which is 
hopelessly Republican. Good political strategy dictates that a 
presidential candidate should be someone who is stronger than his 
party — who can carry certain states which the party would not 
ordinarily capture. His ability to do this may arise from his great 
prestige in some section of the country, or it may result from his 
general popularity irrespective of section. Only three presidents 
during the past fifty years have come from states other than 
Ohio and New York.^ And in every presidential election since 
the Civil War at least one of the major candidates has been from 
one of these two pivotal states. 

It has been customary to say that there are always three classes 
of aspirants for the presidential nomination, namely, ^Uogical 
candidates,^^ ^Tavorite sons,’^ and “dark horses.^^ The logical 
candidates get into the running early, sometimes a year or two 
before the election. On paper they appear to have the elements of 
strength; they draw support from various parts of the country 
and not infrequently manage to pledge a considerable fraction of 
the delegates before the convention meets. A President who is 
serving his first term is always regarded as a logical candidate for 
a second term. It is only with great difficulty that anyone else 
can take the nomination away from him, and it has not been done 
mother party during the past fifty years. 

""The favorite sons are those who are brought forward by their 
ov;n. states even though they may have very little strength outside 
it.. There is a hope that other states, particularly in the same re- 
gion, may eventually lend a hand. Sometimes the favorite son is 
merely a stalking-horse, put forth as a means of retaining freedom 
of action for the party in his own state. The local delegation 
pledges its support to him as a means of warding off any attempt 
to capture it for someone else. Then, at the convention, the delega- 
tion can be used for trading purposes, and as such may be influen- 
tial in turning the scale. In other instances the favorite son may 
be a real candidate and stay in the balloting to the end. 


^ These were Wilson of New Jersey, Coolidge of Massachusetts, and Hoover of 
California. 
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Then there are dark horses in profusion during the preconveii- 3. “Dark 
tion stages of every campaign. These ebony equines are not avowed 
candidates, hut keenly receptive. Their chief hope lies in the 
possibility of a deadlock. With two or three strong candidates in 
the field there is always a chance that the national party conven- 
tion will take ballot after ballot without giving anyone the requi- 
site majority. Then, as the delegates grow weary and discouraged, 
the dark horse is brought forth by the leaders in the name of 
compromise. The Republican candidate for the presidency in 
1880, James A. Garfield, afforded a striking illustration. The con- 
vention did not turn seriously to him until it had found itself 
deadlocked on thirty-five successive ballotings. 

Many factors influence the choice of presidential candidates. Person^ 

A man^s religious belief, his leanings to liberalism or conservatism, the dhoice. 
his business affiliations both past and present (especially his con- 
nection with great corporations, if he has had any), his accept- 
ability to the business interests, or to the labor organizations, his 
record for party loyalty, his attitude on specific current issues, 
and the general impression of himself which he has stamped upon 
the public mind — all these things weigh in the selection. Yet they 
are not directly related to the possession of great intellectual 
capacity or administrative skill. It is the business of the conven- 
tion to nominate a good candidate rather than to see that the 
country gets a good President. Hence the ablest statesman in 
the land may be regarded as inferior, in point of political availabil- 
ity, to some amiable compromiser from a pivotal state. To answer 
Lord Bryce's question one might say that great men are not always 
elected to the presidency because great men do not necessarily 
make strong candidates. The party's objective is a great victory, 
not a great President. 

The policy of rigidly fixing the date on which a presidential The time of 
election must take place has also had its effect. In England a election, 
general election must occur once in every five years. But within 
this limit an administration can ^‘go to the country" whenever it 
pleases. It can avoid a time when public opinion seems to be run- 
ning adversely and can choose a moment when some striking ad- 
ministrative success or some popular stroke operates heavily in 
its favor. But in the United States a President cannot seek a re- 
election whenever a propitious juncture appears. He must wait 
tUl the constitutional date arrives. Hence the party leaders, in 
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cKoosing the candidates, must have regard to the public temper 
of the moment. If everything is going prosperously throughout the 
land the '^safe and sane'' type of candidate has an advantage. But 
if the date for an election looms into view with the country in i, 
depressed and discontented frame of mind, then the advantage 
passes to someone who can impress the people with his ability to 
provide remedial leadership and give the country a new deal. 
That was the case in 1932. There are fair-weather candidates and 
there are those to whom the voters turn when the skies are 
darkened. 

Yet the American presidency, when all is said, has maintained 
a reasonably good level of ability and statesmanship, save for a 
lapse at one period. It has been ^'one thing at one time, another 
at another, varying with the man who occupied the office and 
with the circumstances that surrounded him." ^ During the first 
forty years of its existence, that is, from Washington to Jackson, 
the standard was high. Then it began to slip, and it kept slipping 
until the election of Lincoln in 1860. Since the Civil War there 
have been big and little men in the White House, and some who 
fall in neither classification. Cleveland was a great President, 'by 
whatever standard judged; Theodore Roosevelt was a striking 
one; and Wilson's place in history is assured by reason of the 
epoch-marking events from which his name can never be dissoci- 
ated. As for the four presidents who have been in office during 
recent years, their claims to greatness are as yet controversial — 
and a textbook is no place for political controversy. 

Looking into the future, there is nothing to indicate the likeli- 
hood of a decided change for better or for worse. A quarter-cen- 
tury ago, when the spread of presidential primaries assumed the 
proportions of a landslide, it was predicted that the new method of 
choosing presidential candidates would quickly put an end to those 
maneuvers and deals at national conventions which had often 
resulted in sending second-rate men to the executive mansion. 
That prediction has not been fulfilled. The plan of asking the 
voters to express their preferences at the polls, and of pledging 
the delegates in accordance with such preferences, does not afford' 
protection against political trading when the national party con- 
ventions assemble. 

1 Woodrow Wilson, ConstitutioTml Government in the United States (New York, 
1911), p. 57. 
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The reason is that delegates cannot be sent to a national con- 
vention with definite instructions covering all eventualities. Situa- 
tions will arise in which a delegation must be free to act. The candi- 
*date to whom they are pledged may withdraw from the race, or 
his prospect of getting the nomination may become a hopeless 
one. Then the delegation must be free to use its own discretion 
in supporting someone else. It is in the process of making this 
shift that the opportunity for a trade arises. The candidate who 
will promise the most favors is the one who usually captures the 
loose delegations. The fundamental difficulty with the presiden- 
tial primary is that the choice of a presidential candidate is not 
usually a matter of selecting one from two, but one from a dozen. 
Such a task involves something more than the mere marking of a 
cross on a ballot. 

The presidential primary has been greatly impaired in effective- 
ness because various states hold their primaries at different dates. 
The results in one state naturally (and sometimes quite unfairly) 
influence the others. Not all the candidates who hope to have their 
names presented at the convention, moreover, are willing to enter 
the primaries. In states where they fear that they may be losers, 
the stronger ones deem it good political strategy to stay out. In 
theory the presidential primary gives every voter the opportunity 
to choose between the leading contenders for the party nomina- 
tion; in practice it often fails to do so. Frequently it bids them 
choose between a favorite son and a forlorn hope, neither of whom 
has the slightest chance of figuring in the final convention ballot. 

In general, therefore, the presidential primary system has been 
a disappointment. No states have adopted it in recent years, while 
some of those which were among the earlier converts to the plan 
have given it up. And even assuming that the practical difficulties 
could be overcome, there is no assurance that the use of the presi- 
dential primary on a national scale would result in the nomination 
of better candidates. ' State conventions, as nominating bodies, 
have been supplanted by state primaries in many parts of the 
Union. The results have not been up to expectations. Campaigns 
for the nomination have become more expensive to candidates; 
the voters are called to the polls on an additional occasion; trading 
among candidates has by no means disappeared; and on the whole 
there has been no appreciable improvement in the quality of the 
nominees. Nominating conventions have their evils and abuses, 
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blit the primary does not seem to offer a satisfying remedy. In 
eliminating certain troubles it besets us with others. An improve- 
ment in the great and striking qualities of American presidents 
will have to be sought, therefore, by some more comprehensive 
means than the mere selecting of party delegates at presidential 
primaries. 

The remuneration of the President is fixed by Congress, but it 
may not be either increased or diminished during the term for 
which he was elected. At present it is STS, 000 per annum. In addi- 
tion various appropriations for secretaries, clerks, travelling ex- 
penses, the care and maintenance of the White House, and so on 
are annually made, amounting to about three hundred thousand 
dollars. Even this, however, is not a large amount when compared 
with the cost of maintaining the chief executive in European coun- 
tries. 

The President has certain constitutional immunities. He may 
not be haled into any regular court either as witness or defendant. 
At the trial of Aaron Burr the Supreme Court issued a summons to 
President Jefferson who declined to obey it on the ground that 
the court had no such power. Would the executive be independ- 
ent of the judiciary,’^ asked the President, “if he were subject to 
the commands of the latter, and to imprisonment for disobedi- 
ence?’^ ^ The court eventually accepted the principle for which 
Jefferson contended and agreed that the President, in the exercise 
of his constitutional powers, is beyond the reach of any other de- 
partment.2 The only tribunal before which the President can be 
brought is the United States Senate, sitting as a court of impeach- 
ment, as will be later explained.^ However, he may waive his 
immunity and appear in court as a witness if he sees fit. On one 
occasion President Grant did this. 

The framers of the constitution made provision for a Vice 
President, although one of them remarked in the course of the 
debates that such an official was not wanted and that the position 
was merely being established as a consolation prize inasmuch as 
it was to be bestowed upon the candidate getting the second- 
highest vote from the electors. Benjamin Franklin, in whimsical 
mood, suggested that the Vice President should be addressed as 

1 Jefferson^ s WritiTigs, edited by Paul Leicester Ford (12 vols., New York, 1904r- 
1905), Vol IX, pp. 59-^00. 

^ Kendall v. United States, 12 Peters, 524 (183S). 

2 See below, pp. 286-291. 
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'^His Superfluous Highness/^ If Congress had been given power* to 
choose the President, as was the original plan, there would have 
been no need for a Vice President; for in the event of a vacancy 
•the national legislature would choose a new President without de- 
lay. That is what happens in the French Republic where the na- 
tional assembly does the electing. But when the election of the 
American President by presidential electors was decided upon, 
it became apparent that there would be objections to leaving the 
"presidentiai.Qfl3Lce ^vacant until new electors could be chosen and 
could act. 

So the vice presidency was established to meet such a con- 
tingency. Its incumbent is elected in the same way and for the ^ 
same term as the President. ^Hn case of the removal of the Presi-^ 
dent from office,^’ says the constitution, ‘^or of his death, resigna- 
tion, or inability to discharge the powers and duties of the said 
oflice, the same shall devolve upon the Vice President.” ^ It will 
be noticed that this wording does not give the Vice President any 
right to assume the title of President. It merely provides that the 
powers and duties of the presidential office shall devolve upon 
him. But John Tyler, the first Vice President to fill a vacancy, 
took the title as well as the powers, and his example has since 
been followed. 

On six occasions since 1789 the death of a President has ele- 
vated the Vice President in accordance with this provision of the 
constitution. /No President has resigned or been removed by 
impeachment, and in no case has the succession come because of 

inability to discharge the powers and duties” of the oflBcey 
although President Garfield was for more than two months in 1881 
physically unable to perform any important official act, and 
President Wilson was similarly incapacitated for a considerable 
length of time during the latter part of his second term.^ Both 
these cases led to some discussion as to Just how much “inability” 
there would have to be before the Vice President could step in and 
assume the presidential powers. Whose function is it to declare, 
moreover, that a President by reason of a physical or mental ill- 
ness is no longer able to discharge the powers and duties of his 
office? Neither the constitution nor the laws give answer to that 

1 Article II, Section 1. 

2 Absence from the United States, even for months at a time, does not consti- 
tute "inability to discharge the duties" of the presidency — as President Wilson 
demonstrated during his absence in France. 
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question. Presumably it would be in order for the Vice President 
(in response to a joint resolution of Congress) to issue a proclama- 
tion, countersigned by the secretary of state, announcing that 
by reason of the President's inability to discharge the powers" 
and duties of his office, the same had devolved upon the Vice 
President. Then, in case the existence of actual inability were 
questioned, the courts could decide it. 

The succea- In case the Vice President is for any reason not available to 
1886 ,^^^ succeed the President, the constitution gives Congress the right to 
determine the order of succession, and Congress has so provided 
by the presidential succession act of 1886, naming the various 
then-existing cabinet officers according to the seniority of their 
posts: the secretary of state, the secretary of the treasury, secre- 
tary of war, attorney-general, postmaster-general, secretary of 
the navy and secretary of the interior. But no one of these offi- 
cials may succeed to the presidency unless he is a natural-born 
citizen and otherwise eligible. /When a vacancy occurs dn the 
office of Vice President, it is not filled till the next election./ Dur- 
ing the interval the secretary of state stands as the heir-apparent. 
But thus far, in nearly a hundred and fifty years, the succession 
has never passed beyond the Vice President because the two offices 
have never become vacant at the same time. 

The Vice President 

A few words, but only a few, should be added with, reference 
to the position and duties of the vice presidency. Tlie framers 
of the constitution intended the office to be a dignified one- and a 
sort of preparatory school for the chief executive position.'" They 
expected its incumbent to be a man second only to the President 
in the tavor of the electors and in line for the higher post at the 
next election. During the first few decades this view of the office 
persisted; but with the practice of nominating the candidates at 
national conventions it was gradually lost to view. Thereupon 
the vice presidential nomination came to be used as a means of 
strengthening the party ticket. It is still so used./ It goes, as a rule, 
to balance the ticket geographically or to someone who can placate 
a disgruntled or disappointed faction of the party, or bring some 
doubtful state into line, or secure large contributions to the party^s 
campaign funds. The personal merits and capacity of the candidate 
have not been the controlling factors during the past hundred 
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years, nevertheless some men of marked ability have found 
themselves installed in this office. 

When the constitution was being framed, one of the delegates 
suggested that the Vice President should be given something to 
do. So they made him presiding-officer of the Senate. But he is 
an outsider there, has no vote except in case of a tie, appoints no 
committees, and has nothing more than perfunctory powers. 
Theodore Roosevelt, when he held the post of Vice President, re- 
ferred to it as “an office unique in its functions, or rather in its 
lack of functions.’^ During the Harding administration (1921- 
1923) Vice President Coolidge was invited to attend meetings of 
the cabinet and regularly did so. But Vice President Dawes, dur- 
ing the Coolidge administration, declined a similar invitation, 
and the practice has not since been regularly resumed. 

No one is eligible to the presidency either by election or by suc- 
cession unless he be a natural-born citizen, thirty-five years of 
age or more, and unless he has been a resident of the United States 
for at least fourteen years. A special exemption as to natural- 
born citizenship was made in the constitution for those who were 
citizens at the time of its adoption, this being done as a matter of 
courtesy to Alexander Hamilton, James Wilson, and others who, 
although not born in the territory which formed the Union, had 
taken a considerable share in establishing the new government. 
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PRESIDENTIAL POWERS AND DUTIES 

The presidency is a great office. If a man is fit to be President, he will 
speedily so impress himself on the office that the policies pursued will be his 
anyhow * — Theodore Roosevelt. 

,/The science of government has developed two kinds of executive 
power, which are commonly known as parliamentary and presiden- 
tial, 'A. parliamentary or responsible executive is one which derives 
its power from the legislature and is responsible to that body for 
all its official acts. '• It holds office so long as it commands the 
confidence of the legislative body, and no longer. Under this 
arrangement the legislature is the supreme organ of government, 
for it can change the executive at any time. Great Britain is the 
classic example of a country with a parliamentary executive, the 
prime minister being virtually chosen by and directly responsible 
to the House of Commons. 

A presidential or independent executive, on the other hand, does 
not derive its powers from the legislature but directly from the 
people. Hence it is beyond the power of the legislature to control. 
It continues in^ office whether the support of the legislature is 
refaihed or lost. This is the type of executive that exists in the 
United States. The President exercises authority in his own right, 
not as the agent of Congress. 

Mych has been mitten about the relative merits of these two 
forms of government. Both have their strong and wealcSst ^res . 
The British system has the merit of ensuring stro^leadershi^ 
in the lawmaking body, and of getting measures put through with 
businesslike efficiency; but it also lends itself to the concenfa^ion 
of power in a single hand. The prime minister rules Britain with a 
cabinet of his own selection, and this cabinet has become in some 
respects the real lawmaking body of the kingdom, with parliament 
merely endorsing its decisions. The American plan, in keeping with 
the principle of checks and balances, is assumed to have the merit 
of prevent]^ the undue concentration of governmental authority, 
but it leaves Congr^^^^ithout constitutional leadership and thus 
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slows down the legislative mechanism. It is true that there are 
times when a strong President, with a majority in both Houses 
behind him, can constitute himself a virtual prime minister and 
practically dictate the legislative program of the government; 
but the surrender of discretion which Congress makes on such 
occasions is both voluntary and temporary. Its constitutional 
authority can be resumed at will. 

The architects of the American constitution set out to create a 
government that would be automatically protected against tyr- 
anny — whether of the President, Congress, or the courts. They 
did this because they had in mind the experience of colonial days 
when royal governors had usurped authority and used it oppres- 
sively. They did it, moreover, because the whole history of man- 
kind, prior to 1787, seemed to prove that a strong executive was 
merely a sug^coated synonym for personal autocracy. It pro- 
vided a gateway for ^‘low ambition and the pride of kings.” So the 
ghosts of historical tyrants, from Dionysius to Louis Quatorze, 
kept flitting in and out of the old brick hall where the constitution 
was being drawn. Someone has said that the convention took 
George III as its model of what the American President ought 
not to be, and proceeded to create his antithesis — ^which it did not 
wholly succeed in doing. 

The President of the United States derives his principal powers 
directly from the constitution which gives him, in express terms, 
the right to ve|*0^acts of Congress, to appqprt officials of government 
and to make treg^es (with the advice and consent of the Senate), 
to pan^on offenders, to be comm^der-in-chief of thd army and 
navy, to call spec^jal sessions of Congress, to demand written 
reports fr^m the heads of the executive departments, to take care 
t^af^^i^aws be faithfully exe^phted, and to preserve, protect and 
^(^fprd the constitution. '"Tliese are constitutional powers which 
Congress can neither weaken nor take away. 

But, in addition to the powers bestowed upon him by the ex- 
.press terms of the constitution, the President of the United States 
has acquired -a good deal of authority by statute. Congress, from 
time to time, has given to the President a wide range of disefetion 
in supplying the details of the lawsv-^In 1933, for example, it gave 
him discretionary -power to reduce the gold content of the dollar, 
to issue additional paper money and to purchase silver as a partial 
currency reserve. The congressional legislation of the years 1933- 
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1935 contained a great many other instances of power conveyed 
to the President for exercise by him in such way as he might deem 
advisable. These acts of Congress did not require the President to 
• do the things mentioned but left them to his judgment, thus con- 
ferring upon him a range of authority which was in effect a power to 
legislate. In one case this action went so far as to constitute 
what the Supreme Court held to be an unwarranted delegation 
of power. ^ 

Again, the President has obtained some powers by means of 3. Judicial 
court decisions. Where the constitution is silent, the judiciary has 
sometimes intervened to render it articulate. This document, for 
example, gives the President the right to pardon offenders, but 
does not s^y whether he maj pardon a man before he is^cppvicted. 

The Supreme Court 'has held that he 'possesses such power. ^ Like- 
wise the constitutidh provides that the President shall appoint 
certain public officials with the advice and consent of the Senate, 
but it does not say whether this advice and consent shall be 
required for the removal of such officers. Th a., Supreme Cour t 
has held that the President's power of removal can be exercised 
without consulting the Senate.^ Many other examples might be 
given. 

Some presidential powers have also been acquired by usage. He 4 . Usage, 
has a right Ao be consulted on all important, matters affecting the 
interests of his party, both in Congress and out of it. For he is the 
titular leader of the party which elected him. As such he virtually 
selects the chairman of its national committee and through him 
directs the party^s activities. But usage also limits the President’s 
powers. For_ example, the constitution gives him full power to 
make appointments, subject only to the approval of tije Senate; 

.$ut the party system imposes upon him the obligation 
with the individual congressmen of his own party before he make^ 
appointments in their districts. There is nothing in the constitu- 
tion or the laws to suggest that appointments shall be used as 
patronage, but usage has developed it to a well-recognized policy. 

Theodore Roosevelt once asserted the doctrine that it is the 
President’s right ‘Ho do anything that the needs of the nation 
demand unless such action is forbidden by the constitution or the 


^ See below, pp. 441-442. 

2 Ex parte Garland, 4 Wallace, 333 (1866). 

3 Myers v. United States, 272 U. S. 52. 
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This was characteristically Rooseveltian but hardly to be 
accepted as sound governmental philosophy.^ 

The group- It is not easy to make a logical grouping of all the powers and 
twe*^powera" functions which have been acquired by the President from these - 
various sources, but most of them can be arranged under seven 
principal heads, namely, (a) to serve as the nation^s chief executive 
and to secure a faithful enforcement of the laws, (b) to make ap- 
pointments and removals, (c) to exercise the prerogative of pardon, 
(d) to conduct diplomatic relations and negotiate treaties, (e) to 
send messages to Congress, issue executive orders when em- 
powered by law to do so, and either sign or veto acts of Congress, 

(f) to be commander-in-chief of the army and navy, and (g) to 
exercise the wide range of influence which accrues to him as the 
titular leacier of his party. These powers are of such extensive 
scope as to warrant their careful consideration, one by one. 

The Enfoecement of the Laws 

‘Express and The President is the nation’s chief executive, and there are 
^ecutive implied executive powers as well as implied legislative powers. It is 
i powers. hard to determine the exact limits of the term ‘^executive power” 

; as used in the constitution but the courts have been inclined to 

construe it liberally. In the famous Myem^e, for example, the 
Supre me Co urt hekLiha t the Pre sidenj^ ’s rimt to re mov e pu blic 
ofiicers withQ.uiiJJia^vice--and~e^^ S gnn^ js implied in 

his general endowmieixt.-oLexecutiv e power and could not be re- 
stricted 

'The faithful execution of the laws is an administrative function, 
not a judicial one. The President has no. right to suspend the 
execution^ a law because he believes it to be unwise or unconstitu- 
ti^gJjsss^K is for Congress to decide the wisdom and the courts the 
^^Constitutionality. The laws of the United States, however, include 
more than the statutes which have been passed by Congress. 
Treaties are included, because a treaty has the force of law. If the 
United States, for example, agrees to deliver up or extradite 

1 For the views of recent Presidents concerning what the functions of the presi- 
dential office are, or ought to be, the reader may be referred to W. H. Taft’s Our 
Chief Magistrate and His Powers (New York, 1916) ; Grover Cleveland’s Presidential 
Problems (New York, 1904) ; Theodore Roosevelt’s Autobiography (New York, 1913), 
especially chap, x; Benjamin Harrison’s This Country of Ours (New York, 1898), 
especially chaps, iv-xix; and Woodrow Wilson’s Constitutional Government in the 
United States (New York, 1911), chap. hi. 

2 Myers v. United States, 272 U. S. 52 (1926). See also below, p. 191. 
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foreign fugitives from justice, that treaty becomes binding on all 
executive ofl&cials from the President down. With the execution of 
state laws, on the other hand, he has nothing to do. 


The Appointing Power 

Obviously the President cannot give personal attention to the Major and 
execution of the federal laws throughout the United States. He 
must perfom tMs duty through subordinates, hence the constitu- 
tion empower s him to make the necessary appomtmen^ including 
^‘ambassadors, other public ministers and consuls, judges of the 
Supreme Court, and all other oj03.cers of the United States whose 
appointments are not herein otherwise provided for and which shall 
be established by law.-’ These other officers include the members 
of the caffinet and their assistants, the o fficers of the army an d 
i^he post mast ers, customs officers, immigration officers, 
internal revenue collectors, the judges and attorneys of the subor- 
dinate federal courts together with the great host of minor officials 
who have gained places on the federal payroll. 

In the entire national service of the United States there are now 
more than 700,000 officials and employees of all grades. They 
range from the heads of the major departments at Washington 
down to postmen on the city streets and laborers in the forest 
service. All professions and trades are represented among these, — 
undersecretaries, assistant secretaries, bureau chiefs, commis- 
sioners, attorneys, engineers, geologists, accountants, statisticians, 
appraisers, customs examiners, bank examiners, auditors, super- 
visors and instructors on Indian reservations, coast guardsmen, 
health and quarantine officers, marshals, collectors and deputy 
collectors of revenue, unemployment relief officers, offi< 5 jals con- 
nected with the^ bewildering number of recovery 
park and forest workers, weather forecasters, clerks, stenogra^ 
phers — every form of vocational interest is represented. Together 
it is these seven hundred thousand men and women who “see that 
the laws are faithfully executed.” N ot one of them is elected, _ Al l 
are annointed by the President or by Jus immediate sub ordin ates. 

Here, then, is ^far-feacEing^ presidential power, but there are 
h mitatlon aj^^ as will presently be explained. 

The constitution divides aU appointive offices into two classes,'^ 
namely, those higher posts which must be filled by the President ' 
with the ad^ce and CQnsehU.3Pj he"^^^ those '“inf^ior ” 
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Appointor offices which may be filled, if Congress so provides, by the President 

meats su«^ , i i i i i 

jectto alone, or by th ^heags of departmeats.-or.by^ihe^,CQur^^ In the 

Category of higher officers (appointed by the President with the 

tion. concurrence of the Senate) are the members of the cabinet, the" 

undersecretaries and the assistant secretaries, all ambassadors, 
ministers and consuls, all federal judges and court officials, mem- 
bers of the various federal commissions such as the interstate 
commerce commission, the federal trade commission, the federal 
communications board, the tariff commission, and the various 
other permanent commissions, together with postmasters in large 
communities, collectors of customs, and collectors of internal 
revenue. Promotions in the army and navy, above a certain rank, 
are also subject to senatorial confirmation. The line of demarcation 
between those appointments whiciti require sqpatorial confirmation 
and those which do not is fixed by Congress when it establishes the 
office to which the appointment is made. And Congress has vested 
in the President alone, or in the heads of departments, the appoint- 
ment of some very important officials while requiring confirmation 
in the case of others whose duties are not of great consequence. 
py qgi£J2^^^pf cpj^^ 

moment. 

Recess ap. WEenTonSrmation is required the President sends his nomina- 

pom men s. Senate, which may confirm or reject it. If the Senate be 

not in session when the nomination is made, the nominee takes 
office at once and holds what is termed a “recess appointpient^' 
until the Senate reconvenes and confirms him, or until the next 
session of the Senate comes to an end. If not confirmed by that 
time the appointment lapses. But the President may forthwith 
give thjpj,^ame person a new recess appointment which will carry 
the end of another session. Occasionally this procedure 
nas been utilized to keep in office someone whom the Senate has 
declared its unwillingness to accept. A safeguard, however, is 
provided in the fact that a recess, appointee, if the vacancy existed 
while the Senate wa^in session, draws no salary until his appoint- 
ment is confirmed, v/ 


*hfmatter . Senate has an undoubted right to refusy its approval to any 
which the President may send; But as a rule it allows 
the President to name the members of his own c^inet, confirming 
these nominations as a matter of course. -Un only one occasion dur- 
ing the past fifty years has it refused its approval to anyone se- 
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lected by the President for cabinet rank,^ And this is a prof)er 
attitude, for in selecting the members of his immediate official 
family the President shoiif^" be given a free hand. A ppointme nts 
* to ^the dipIomatia ...se g.v inn a re ~ d[Rn challe nge 

saveJ„mjsxceptionaLi^ In aU other cases, however, the 

Senators power is one to be reckoned with. As a rule, nevertheless, 
it does not withholdlts consent except for some avowed reason, but 
much depends upon whether the President and a majority of the 
senators are of the same political faith. A bare majorit;y of the sen- 
ators present is sufficient to confirm a presidential appointment. It ' 

\ji<5^s not require a two-thirds vote as in the case of ratifying treaties. 

Many years ago there developed a curious twist in connection The rule of 
with the practice of confirming appointments. It is commonly courted 
known as the '^courtesy of the Senate.^' Stated briefly, this is the 
custom of refusing to confirm the nomination of any local officer, such 
as a federal attorney, postmaster, or collector of internal revenue, 
unless the individual senator or senators from the state concerned 
have been previously consulted and have given their approval — ^pro- 
vided, of course, that these senators are of the same political party 
or party faction as the President. To put it more concretely, a 
Republican President must not nominate anyone as postmaster at 
Philadelphia without first consulting the Republican senators from 
that state. If he does so, the other senators, out of courtesy to their 
Pennsylvania colleagues, are supposed to vote against confirmation. 

Senatorial courtesy has had its ups and downs; it has been Itsflexibil- 
strong enough at times to hamstring the chief executive almost 
completely; on the other hand some presidents have successfully 
defied it. President Garfield, for example, locked horns with 
the two senators from New York State on this issue iiKlSSl and 
won a signal victory. President Theodore Roosevelt, to 
own words, “normally accepted each senator's recommendations^ 
for offices of a routine kind, suc>' as post offices and the like,” but 
“insisted on personally choosing^he men for the more important 
positions.” Still, no matter what the President’s personal inclina- 
tions may be, he is sure to find that he can avoid trouble by antag- 
onizing the individual senators as little as possible. The President 
has only half the appointing power; the Senate has the rest,^ 


1 This was the case of Charles B. Warren whom President Coolidge nominated 
to be attorney-general in 1925. 

2 See also below, pp. 279-281. 
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,/ But the great majority of federal appointments do not require 
confirmation at all, either with deference to senatorial courtesy or 
in defiance of it. As respects the thousands upon thousands of 
subordinate positions in the federal service, the power of appoint- 
ment has been vested in the heads of the various departments, such 
as the postmaster-general or the secretary of agriculture. More 
than ninety-five per cent of all federal appointments are in this 
category. Many of these positions are still treated as “patronage'' 
and are filled on the recommendation of congressmen from the 
districts concerned; but the greater portion of them have now been 
placed in the “classified service" and i|ie appointees are chosen on 
a merit basis under civil service rules., J 

In the practice of filling appointive offices the United States has 
passed through three stages. The first extended from the beginning 
of the federal government down to the accession of Andrew Jackson 
in 1829. During these forty years the number of federal officers 
was small; most of them came from the older seaboard states, and 
were meq of some importance in their own communities. When a 
new President came into office some changes were usually made, 
but most of the incumbents stayed on. There was no general turn- 
ing out of officeholders in order to. make room for the friends of a 
new administration. 

But in 1828 Andrew Jackson swept over the country like a trop- 
ical tornado, to use Henry Clay's picturesque simile. He came to 
Washington with a mandate from the people to clean out the 
federal service. Accordingly, large numbers of officeholders were^ 
ousted from their posts in order that partisans of the new frontier 
democracy might be put in their places. By this action Jackson is 
commo:^ said to have brought “the spoils system" into American 
It would be more accurate to say that Jackson greatly 

^S^ended a sys^tem which was already in existence. Moreover, he 
proclaimed quite openly the doctrine that government offices ought 
to be passed around among the victors, like the spoils of victory 
after a battle. Calling the spoils system by its right name, he raised 
it .to the dignity of a national principle. 

- ' And during the next half-century this^ystem ruled the politics 
of America, supreme a nd unashamed-:^ Virtually all positions in 
the government service, even the lowest, were frankly treated as 
patronage and distributed among the faithful on the morrow of 
each presidential inauguration. When a new administration came 
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in, virtually everybody holding a place on the federal salary-list 
went out. Personal competence counted for very little, sometimes 
for nothing at all Applicants never spoke of their skill or training, 

‘but only of their past services and their influence in politics. Every 
congressman made promises during his campaign and then had to 
make them good by wresting a share of the patronage. 

\ JJnder this system the public service became b^j^ily demoralized, itsresulta 
Men who could not make a living in any private vocation turned 
to the government service. A large part of the President's time was 
taken up by senators and representatives who came to the White 
House in endless succession seeking jobs for the payroll-patriots 
of their own states and districts. Then, in turn, these congressmen 
gave most of their energy to the task of ^pacifying avaricious sup- 
porters who wanted to batten themselves on the public treasury. 

It was political mendicancy on a huge scale and dulled the self- 
respect of everyone connected with it. 

But although the ramifications of this system were regretted by The Gar- 
most intelligent Americans, the vicious circle of power and patron- 
age was hard to break. Reformers protested, but their voices were 
as of men crying in the wilderness. Public opposition to the spoils 
system eventually began to crystallize, however, and in 1881 there 
came a tiragic happening which roused the country to the need for 
action. /The newly-inaugurated President, James A. Garfield, was 
assassinated by an office-seeker whose demands had been refused. 

Things had come to such a pass that a President could only deny 
patronage at the risk of his life. The country rebelled at the idea 
and both political parties hastened to promise the abolition of the 
spoils system. Early in 18S3, therefore. Congress passed the 
Pendleton act, which was the first .American civil service reform act ^ 
law^' 

/As subsequently amended, and greatly widened, the civil service 
laws now provide for a federal civil service commission of three 
members appointed by the President.'^ This commission is charged 
with the duty of examining all candidates for positions in what is 
known as ^^the classified service, which now includes about 
seventy-five per cent of all the employees of the national govern- 
ment. The civil service commission receives applictttibns for posi- 
tions in this classified service; it holds examinations, and when a 

1 Confirination by the Senate is required. It is also required that not more than 
two of the three commissioners shall be from the same political party. 
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vacancy occuns it transmits to the appointing authority the names 
which stand at the head of the list. The commission is assisted by a 
staff of secretaries, clerks and examiners who examine more than 
300,000 applicants each year. The examinations are publicly an- 
nounced by circulars displayed in the post offices and other public 
places all over the country. They are not of the academic type, but 
are related to the nature of the work which the appointee is ex- 
pected to do. 

Advantages This method of selection on a merit basis has been of great ad- 
Vantage to the public service. It has deflected the importunities of 
oflice-seekers and given the President time for more urgent things 
than the distribution of loaves and fishes. While it is true that the 
merit system has not given complete satisfaction, it has undoubt- 
edly improved the standards of work throughout the federal serv- 
ice.^ Unfortunately the civil service laws require that the exam- 
inations shall relate to the specific work of the position to which 
the candidates seek to be appointed. This precludes the giving of 
examinations such as would test the general iptelligence and 
broader intellectual capacities of the various applicants. The exist- 
ing system awards an advantage to anyone who is familiar with the 
special routine, even though he may be lacking in general capacity. 
In this respect the American technique in civil service examina- 
tions is different from the English, the latter being designed to 
test all-round competence. 

Its future. The civil service system has had hard sledding. It is unpopular 
with the politicians. Hence the responsibility for administering it 
has sometimes been placed in unfriendly hands. Congress, more- 
over, has frequently excluded large numbers of positions from the 
classified service and the practice of giving an undue preference to 
veterans has impaired the integrity of the merit system. But in 
spite of these handicaps the plan has made progress and its tech- 
nique is being steadily improved. The civil service system has its 
shortcomings, no doubt, but even at its worst it is a conspicuous 
improvement upon the spoils system at its best. 

Removals 

^ariyprac- The Constitution does not say how appointive officials are to be 
- removed. Its framers apparently took for granted that they would 

» For a discussion of the merit system in its practical workings see Lewis Mayers, 
The Federal Sersice (New York* 1922). 
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stay in office until they died or resigned. But the problem of dis- 
missing officials for incompetence presently arose and at the first 
session of Congress in 1789 the question was debated. Some con- 
gressmen felt that the approval of the Senate ought to be required, 
but jn the end the matter was settled by a tacit agreement that the 
wPi^ident should hhve power to remove without securing the con- 
sent of the Senate. On one or two subsequent occasions Congress 
undertook to restriijt the President’s, freedom in making removals, 
but without much success. 

A notable instance occurred in 1867 when Congress passed the 
'tenure of office act” with the plain purpose of preventing Presi- 
dent Andrew Johnson from removing various officers. It provided 
that any person holding a civil office to which he had been ap- 
pointed with the confirmation of the Senate should remain in such 
office until his successor was in like manner appointed. This act 
was vetoed by the President but Congress passed it over his veto, 
Th^n President Johnson disregarded it as unconstitutional and this 
was one of the grounds upon which he was impeached. Subse- 
quently the act was repealed and it is now conceded to have been 
an unconstitutional enactment, although that question was not 
decided by the Supreme Court |irior to its repeal. 

Meanwhile, in 1876, Congress passed another act which provided 
that certain classes of postmasters could not be removed from office 
by the President except with the advice and consent of the Senate. 
The constitutionality of this restriction did not get before the 
Supreme Court until President Wilson challenged it in 1920 by 
summarily removing a postmaster without senatorial concurrence. 
The dismissed postmaster carried the matter to the Supreme Court 
which held that the power to remoye appointive officers was vested 
in the President as the nation’s chi^ executive and could not be 
abridged by statute. ^ 

So it is now beyond question that the President has authority to 
remove appointive officials at his discretion. He does not need to 
give any reason, much less a good reason. But his power of removal 
does not extend to all appointive officials of whatever rank or 
status. Three classes of officeholders are exempt from dismissal 
without assigned cause, first, the of the federal courts, who 

See above, p. 184, footnote. For discussions of the general question see also 
E. S. Corwin, The Fresidenfs Femoml Power under the Constitution (New York, 
1927), and James Hart, Tenure of Office under the Constitution .(Baltimore, 1930). 
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ca*n be removed by impeachment only. Second, there are certain 
indepepd^ht commissioners, such as members of the federal trade 
commission, who cannot be removed except in accordance with 
such conditions as Congress may impose in establishing their 
offices.^ Finally, there are those who secure appointment under 
civiFfervice rules and hence may not be removed except for such 
causes as will promote the efficiency of the service.” This limitation 
is not necessarily a serious obstacle to a President who desires to 
make removals on political grounds, but in practice its spirit has 
been well respected. 

The civil service laws have done much to mitigate the worst 
feature of the spoils system, namely, the ruthless dismissal of minor 
officers in order to provide places for party henchmen; but patron- 
age is fa<5&pm iteing. wholly .abolished. Many thousands of well- 
paid o^ces are still within the gift of the President. For these he 
is pressed upon all sides by office-seekers and their congressional 
friends; he is held responsible for appointments which of necessity 
he must make without any personal knowledge whatever, and is 
under constant temptation to use the appointing power in ways 
that will ensure his own renomination or promote the interests of 
his party. An unscrupulous President, if he chose to misuse with- 
out stint his powers of appointment’ and removal, cqpkTbuild up 
a personal and political machine of almost irresistible strength, for 
with the enormous growth in the functions of national government 
the appointing power has extended far beyond what could possibly 
haY.^-feeen foreseen when the foundations of the Republic were laid. 

/' ** 

The Power of Pardon 

Another presidential power, sometimes spoken of as quasi- 
judicial, but really executive in its origin and nature, is the power 
to “gr ant reprieves and pard ons. 'The President. Jnay pardon 
any, offense against the feder^ lajws,^ut .hsJha§.4io ^ai^^ 
grant pardons for oSenses again st the l aws of an y ;s;^te^ A pardon 
may b^^either partial or complete, that is, conditions may be at- 
tached tolTTor it may be granted in unconditional terms.'' A pardon, 
moreovei^can ^ he , jssued either , befpre . or after cqnvicti ori. O ne 
limitation is imposed u^n the President by the constitution, how- 
ever, in that he cani^gfant no pardon to anyone convicted by the 
pr ocess of imp e achme nt. This embodies a lesson which the framers 

1 Rathbun-Humphrey XJ. S. (May 27, 1935). 
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of the constitution drew from England where an accused royal ad- 
viser, during the Stuart period, sometimes went to trial with the 
king’s pardon already in his pocket. The power to pardon is lii^ed 
with the power to reprieve, that is, the right to s ay ® ^ , 

ment of a penalty. A general pardon, panted to a large number 
offenders, is called an amnesty . President Johnson issue 
them after the close of the Civil War to those who ^ad bmnea^ 
for the South. The pardoning power, it need 
PYPrei.s ed bv the President at_his .Qwn-£&g:i£S* bu^J&e^rjco^ 
S^;;Sr^flbrdepartment of jus tice„aiterJ^.lattgrhM-mAdh 

a full study of the_£ aa£- 

The Control of Foreign Relations 
Another group of executive powers are those which relate to 
dtocy, It Jies, md the general handling o£ fomgn alaits 
The President klhe official spokesman of the 
formal intercourse with foreign countries. He appmn ( _ 

‘confirmatldn of the Senate)“all American ambassadors and ^n^ 
ters to foreign capitals, and 

important.-i»atoers,-jisually--thr 0 agh--the-secre ° ' 

bassadors who come to Washi ngton fromJ orgignJato|lg-ac 
crediiedJiiihaHxesidfint. In important negotiations the Presid 
Ta^wS^ supervision of toe communications spit to 
foreign govemmentsleven to theKcteni.of preparing them himseh. 
Snitiativrinforeign afiairs, which the President possesses mth- 
out any restriction, is a very great^ow and at ti m^jmfiHOta- o 

“’’SfpSSt determines, for example, whether the United 
Jte^ a newly establishedjoarnBataa^ 

! , r,te “iplSaSSSESTThis giving or wnthhol^ 
oSSto^bTr^ttal factor in datermin^ whether the 
S^i^e^cmunalnWn itself. By bis quick ^ 

in 1903 President Roosevelt virtually assured the mde- 
pSe d Z ne^ repuhUc. Congress might a 
tion according recognition to a foreign government, g 
!o tteo™ to Presidenfs veto; but tore is no way m 
niess could compel to Eresidmt to inake such n^Intion e«^ 
SrTby appoint asLmnbwMloL Sc the power of lecogmtion, as 
a practol matter, fe wholly in toPresldent sl^*. 

'^Julius Goebel, Tht Reccomtum Potm da VtM 5 « ( 
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But there are limitations upon the diplomatic powers of the 
President. .He can authorize the making of a treaty, b ut no trea ty 
ca n go in to effect u nt il it has been approved by a two-tM^ vote 
of the Seimte.^ He can break dff^dipbrhatic intercourse with 
andther^ation, and may take various other steps which are 
tantamount to a declaratio n o f war; but a formal declaration of 
war can be madeTy Congress only. /In practice, moreover, the 
President does not usually venture to direct the foreign relations 
of the United States without relying on the advice of others. He 
depends for guidance to some extent upon the state department, 
on his cabinet as a whole, apd upon the leaders of his own party 
in both Houses of Congress. Moreover, he is.alwjaj:§,.subiect^;^t^^ 
p ressure of public opini on./:- In speaking of this matter one must 
always afford considerable scope for the interplay_of men md 
circjimstances. Some PresidentaAaye. made thohandling-ol foreign 
affairs their special hobby, leaving very little to the_di^^^ of 
the state department _and rarely consulting the congressional 
leaders; while others have shown far less inclination to deal per- 
sonally with, diplojnatic, negotiations.^ 

Nevertheless, the foreign policy of the nation has been largely 
moulded by its Presidents. Washington started the traditional 
policy of aloofness; Monroe , promulgated bhe doctrine which has 
sipcfi,. h(uuie_Ms ; later Presidents have given direction to 

national policy as regards the ^^open door,^' the Panama Canal, 
Me:^co, the Pacific, Russian recognition, and neutrality. This is 
not to say, however, that Congress has been without any voice in 
determining the direction of American foreign policy. 
dent -can go very far without com ihg -to Congress for mon^p?* 
fo r enabling legi sMi^of some sor t. Then Cor^ress, if it chooseSjf 
may dictate its terms and reservations. We sometimes hear it said 
that President McKinley was responsible for the acquisition of the 
Philippine Islands. That is true; but it is equally true that he had 
to obtain from Congress the twenty million dollars stipulated in 
the treaty, and when Congress voted this money it assumed joint 
responsibility for the acquisition of the islands. , 

Do all agreements made by the President with other countries 

I For a discussion of the Senate’s power in relation to treaties see below, pp. 281- 
286. 

^ On this general subject see J. M. Mathews, American Foreign Relations: Con^ 
duct and Policies (New York, 1928), and Quincy Wright, The Control of American 
Foreign Relations (New York, 1922). 
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require ratification by the Senate? No, there are v arious nuu6r 
agreements not. For example, arrangements connected 

with the international postal servke, or for the paym ent of routine 
Claims, are concluded by what are known as ^^exec utive ag ree- 
ments,^' and these do not require ratification. But the line be- 
tween a treaty and an executive agreement is by no means clear, 
and on one occasion President Theodore Roosevelt gained his 
Sd by making such an agreement after the Senate had refused 
to ratify substantially the same arrangement in the form of a 
treaty. 

Powers in Relation to Lawmaking 

Next among the powers of the President are those which have 
to do with lawmaking. One might judge from the reverence with 
which the statesmen of 1787 regarded the prinj?iplej:C§S£HSi^^^ 
of gowers that the Presid^t v^uld have ^en given no share in 
national legislation. But he w^s^ in fact, end owed with very sub- 
stantial powers in relation to the making of the national laws, and 
by us*age these power^have^een^eatlx. expanded. Under the 
terms of the “"constitution he is entrusted with^ertain definite 
functions in relation to lawmaking, — ^for examplefthe. right, to call 
special^ sessions of Congress, ^^o recommend the passage of any 
measurej^p sign bills, or, toTveto them after they are passed. 

Unlike the chief executive in most European states, the Presi- 
dent dogs not call the nationaliefid slature together except in spec ial 
.session,. The time for the beginning of regular sessions is fixed by 
law. por can he adjourn Congress,. unless the two Houses fail to 
agree between themselves , as to the time of adjournment.. . .,The 
power to dissolve th e legislative di ody before its term has expired 
do es not exist in the United Sta tes. Congress finishes out its two- 
year term, no more, no less. In this respect the Congress of the 
United States differs from the British House of Commons which 
can be dissolved at any time by the crown on the advice of the 
prime minister. On the other hand the President does have a great 
deal to dp wit h the length of congressional session s. He can urge 
Congress to stay in session until impor^nt jneasures have been 
passe^ a nd hi s urging can be r^nfomed by th^hr^ of a special 
session, Jpnediately after adjaurmneni^if Congress goes home too 
sq^ 7 'fhis is no empty threat, for the President may call either 
House, or both Houses, into special sessiomat any time, and since 
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members of Congress are paid by the year they get no additional 
compensation for this extra work. 

In issuing a proclamation calling for a special session the Presi- 
dent states the purpose of the call and the matters to be dealt with 
at the special session, but Congress is not limited thereby. It can 
take up other matters if it so desires. Most of the state constitu- 
tions, by way of contrast, provide that when a state legislature is 
called into special session by the governor it may deal only with 
matters listed in the call. Special sessions of Congress have not 
been rare, nor on the other hand have they been frequent. A special 
session may last for a few days only or it may continue until the 
date for the next regular session arrives. 

^The constitution, again, requires the President to ^^give to the 
Congress from time to ti me information on the state of the Union, 
and recommend to their consideration sucH measures as he shall 
judge necessary and expedient.^^ This is the basis ofthe President's 
right to se nd messag esJtCLiliQngress^^ a right which has been freely 
used from the outset.^ Washingt on and John Adams delivered 
their recommendations by addressing Congress in person; but 
Jefferson began the practice of sending written messages to be 
read in both Houses by the clerks, and this plan was consistently 
followed until 1913, when President Wilson reverted to the earlier 
method. His successors have used both procedures, sometimes 
sending written communications and sometimes addressing Con- 
gress orally. A presidential message naturally makes a stronger 
impression on Congress when it is delivered in person, especially 
if the President is a forceful^ealker and uses the radio to carry 
his words to the ears of tKe"^v^le country. But whether written 
or spoken, these expressions of presidential opinion may come at 
any time and may deal with any subject. Invariably at the be- 
ginning of each congressional session there is a long message which 
deals with a variety of questions;* then there are special messages 
in relation to particular subjects whenever the President sees fit 
Wse^d them. 

/But while the President may recommend many things, some- 
times with great earnestness, it does not follow that Congress will 
follow these recommendations.ji/A President's annual message is 
not, like the speech from the tt^one in England, an accurate fore- 
cast of what will go on the statute-book before the session ends. 
There the prime minister, who prepares the speech from the 
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throne, has a majority in the House of Commons ready to follow 
his leadership. The President may or may not have such support 
in Congress. And even when his own party controls both branches 
of Congress the President has no assurance that the senators and 
representatives will do what he advises. Party lines often break 
down, especially when measures relating to economic policy are 
being voted upon. The result is that projects of legislation, even 
when urgently recommended to Congress by the President, some- 
times fail to receive acceptance. Conversely, bills which the 
President urges Congress to reject are sometimes passed by the 
votes of his own party allies. 

Nevertheless, presidential recommendations always carry weight, 
and often prove to be the decisive factors in actuating Congress to 
pass or reject a measure. Sometimes a President’s message is not 
merely an appeal to Congress, butntojSie w^e country, as a means 
of stirring up public IhCerest or making some feature of American 
policy clear to the whole worI3r'"''TJ^ts'l)r6per eimugh, for the 
President is chosen by the entire country, represents- the whole of 
it, and is its official spokesman. His words may be words of per- 
suasion or dissuasion as the occasion requires. If he is^iopuJar 
with the country, and possesses its confidence, the reaction on 
Congress is sometimes both prompt and effecUye. — 

The President, nioreover, caiT^ beyond the mere writing of 
messages. Usually there is in each branch of Congress some in- 
fluential member who is understood to be the President’s legis- 
lative adjutant. It is his business to see that support for the 
executive recommendations is properly mobilized. The President 
may even go so far as to .have-bilts Jull v prepared and introdu ced 
into Cong ress as administration measures, alt hough C ongress i s 
inclipedtoj esent th is way of doing thing s, ’^^kewise he can invite 
infiuentiirs<mators and representatives to ms executive ^"■^ces, or 
to a White House luncheon, where he can reason with them, and 
even throw out a hint that those who do not stand byjthejid- 
ministratipn canno^^exp^t pr esidential favors or patronag e. By 
the mere dropping of a word^n the right place, moreover, he can 
sometimes start a backfire in the congressman’s home district. 
And failing all else he can b roadcas t a fervent appeal , t o the cou n- 
try oyer a n gfional^ n e two rks There are endless ways in which the 
President can exert an influence with respect to measures of legis- 
lation in which he is interested. 
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To say that the President is an executive officer and hence has 
nothing to do with lawmaking is, therefore, to disregard the 
realities. The President can be, and sometimes is, a more imj 
portant factor in lawmaking than any dozen congressmen. It all 
depends upon two things, the political complexion of Congress and 
the personality of the nation^s first citizen. Here, more than any- 
where else, the function is the measure of the man. Herljert Hoover,, 
who was opposed and more or less disliked by a strong faction of 
his own party, often found his advice rebuffed and his recommenda- 
tions disregarded. Both Wood row Wilson and Franklin Roosevelts 
on the other hand, gave the country an impressive illustration of 
the way in which a chief executive, when favorably placed in re- 
lation to Congress and possessed of the requisite general popularity, 
can virtually write the laws with his own. hand. The latter of 
the^twpj&e^dents„sent legislation^snurxjdn^^^ 
at a speed .which, made ..Europe's go vernm ents envious. 

But when a President tries to give momentum and direction 
to the work of Congress, his critics always cry out that he is usurp- 
ing authority, upsetting the constitutional balance of powers, and 
todng.tQj:nak.e_himsel£.-a dictator. Yet it is merely that every 
strong President naturally seeks to overcome the most serious of 
all shortcomings in the American system of government, namely, 
the absence of provision for effective leadership in lawmaking. 
The constitution provides Congress with no recognized leader. It 
assumes that 531 legislators will somehow manage to lead them- 
selves. Left alone they usually do lead themselves — into filibusters 
and deadlocks. 

Now it is one of the axioms of government that there must be 
vigor ous lead ership if the work of lawmaking is to be performed 
in orderly fashion. To desire the end is to tolei'ate the means. ^ 
The President can hardly the.-r5]e.^ of 'an 

American prime minister if there is nobody else in b, position to 
play that essential part in public administration. The people 
look to the President rather than to Congress fqr the redemption 
of pledges made in the platform pthis party. He must, therefore, 
be active in promoting legislation or he will be forced to bear the 
onus of failing to keep faith with the country. This is an out- 
growth of the President's status as a party leader, a matter to be 
discussed presently. Meanwhile it is worth while to note the sig- 
nificant fact that no President during the past fifty years has ab- 
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dicated the function of legislative leadership without thereby 
sacrificing a reputation for efiiciency. 

^ ^ In addition to the exercise of influence upon Congress, the 
PrPsiHftTit virtiifl.lly r>wr^_^.f2r»nnnf, This is done 

by the issue of ^^executive orders/^ which have virtuall y the force 
of law.^ ' The poweFto issue sucETbrders is sometimes known as 
the o rdpaance nower and its existence points to an inherent short- 
com ing in sta tutory law. In principle statutes should be bpth 
comprehensive and specific, that is, both broad enough and definite 
enough to cover all cases that may arise; but as a practical matter 
this is not always possible. Take the fed eral income.tax la w^. for 
example. To specify every detail r^ating to the figuring of exemp- 
tions, deductions, allowances, depreciations, capital gains and 
losses, consolidated retiurns, and so on would expand the law to a 
thousand pages. Or take the civil service law as another example. 
A whole volume would be req^ed to include within its scope all 
the provisions relating to the classification of positions, the rating 
of applicants, the nature of the examinations, and the methods of 
certifying the results. So Congress has adopted the practice of 
sometimes omitting minor details from the text of important laws 
and providing that these shall be supplied by^executive order. 
The President (or the heads of departments wdth his approval) 
then frame executive reguktions which^arejssued to supplement 
the laws. The courts have held that this practice, when kept 
within reasonable bounds, does not constitute a delegation of 
legislative power by Congress. 

^^Tfeecutive o^ers reguMft^the. detailapLadministr ^^ 
imp ortant branches Qf,_.government — ^for example, in th;^ postal 
and ^migration se rvi ce, the colle^io^of ^stoms dutieSj^s well 
as in the patent, pensinn, and land offices, ^n connection with 
the'^emeiiency legislation of 1933--1935 there was a great expan- 
sion in this procedure. In the case of the national industrial re- 
covery act the amount of discretion given to the President was so 
extensive that the Supreme Court held it to be a delegation of 
legislative power and hence unconstitutional^ Let it be made 
clear, however, that this decision in the Schechter Case did not 
condemn the practice of giving discretionary power to the execu- 


1 In 1935 Congress passed a law (the federal register act) requiring that all execu- 
tive orders, decrees and proclamations having general applicability and legal effect 
must be published in an official Register which is issued daily. 
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tiv€, but only the practice of giving too much of it. Executive 
orders and regulations do not enact, amend, or repeal any law, but 
merely supplement, elaborate, and apply the provisions of existing 
congressional statutes. In effect, of course, they sometimes do 
more than they profess to do. Occasionally they give a twist to 
legislation which Congress did not intend. For all the implications 
of a law never appear in its text. Much depends on the procedure 
by which its provisions are applied, hence the power to determine 
procedure by executive order becomes in effect a form of lawmaking 
authority. At any rate, here is a confession that under the com- 
plex economic and social conditions of today a government cannot 
remain exclusively a government of laws.^^ It must be to some 
extent a government of men with power to supplement the laws 
by executive action. c 

The Veto Power 

The foregoing are the positive powers of the President in law- 
making. But he also possesses a negative or restraining power of 
even greater importance, known as the veto power. The scope and 
nature of this power cannot be more succinctly expressed than by 
quoting the exact words of the constitution: 

^'Every bill which shall have passed the House of Representatives 
and the Senate shall, before it becomes a law, be presented to the 
President of the United States; if he approve he shall sign it, but if not 
he shall return it, with his objections, to that House in which it shall 
have originated, who shall enter the objections at large on their journal, 
and proceed to reconsider it. If, after such reconsideration, two-thirds 
of that House shall agree to pass the bill, it shall be sent, together 
with the objections, to -the other House, by which it shall likewise be 
reconsidered, and if approved by two-thirds of that House, it shall 
become a law. But in all such cases the votes of both Houses shall be 
determined by yeas and nays, and the names of the persons voting 
for and against the bill shall be entered on the journal of each House 
respectively. If any bill shall not be returned by the President within 
ten days (Sundays excepted) after it shall have been presented to him, 
the same shall be a law, in like manner as if he had signed it, unless 
the Congress by their adjournment prevent its return, in which case 
it shall not be a law.” ^ 

How did the framers of the constitution come to adopt this 
provision, which is a native-born American contribution to the 
practice of government? '"f hey devised it in accordance with their 
policy of choosing a middle course between two extremes. On the 
^ Article I, Section 7. 
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one hand they were not prepared to give the President an absolute 
veto such as governors had possessed in colonial days. On the other 
hand they did not think it proper that the laws should be made in 
sheer defiance of the President's rights or wishes. Experience with 
parliament in colonial days had shown that a legislature could be 
quite as tyrannical as a monarch. All the lessons of history, in fact, 
seemed to demonstrate that no legislative body could be kept 
within its own sphere of action by any ^'mere^ parchment delin- 
eation of boundaries.’^ ^ The executive ought",* therefore, to be 
given some sort of weapon to wield in its own defense, and the 

qualified veto” was devised as a compromise between an absolute 
veto and no veto at all. It was agreed upon as establishing what 
Alexander Hamilton termed ^^a salutary check upon the legislatiijg^^^ 

at the same time a “shield to the executive.” Appar- ^ ^ 
ently the framers of the constitution looked upon the President’s 
veto as a legislative rather than as an executive function, for they 
inserted it in that part of the constitution which relates to the 
organization and powers of Congress.^ 

# If you read carefully the veto clause of the constitution, as The three 
above quoted, you will see that any one of four things may happen 
when a bill or, joint resolution of Congress reaches the presidential 
desk, AVsiy ’he,,.m^y^,Mg|k^ That is what he does in the great 
majority of cases. ^Second^ Tie rnay , return unsized, within the 
space of ten days, to the branch of Congress in which it originated. 

The constitution requires that in returning it he shall state his 
objections, but these need not be specific, A mere statement that 
the measure is unwise or untimely or extravagant is enough. At 
any rate when the measure comes back to Congress it is again 
voted upon, and if adopted in each House by at least a two-thirds 
majority it becomes a law notwithstanding the President’s dis- 
approval. In popular parlance it is “passed over his veto.” Thirds 
the President may neither sign the measure nor r etu rn it. He may 
let it lie bn his desk until the ten-day limit has expired. There- 
upon the bill becomes a law without his signature unless Congress 
hp meanwhile adjourne^ In that case (and this is the fourth 
eventuality), it does not become a law. It gets what is commonly 
known as “the pocket veto.” 

^ The Federalist, No. 73. 

^ “It has been suggested by some that the veto power is executive. I do not 
quite see how. . . . The character of the veto power is purely legislative.” 

W. H. Taft. Our Chief Magistrate and His Powers (New York, 1916), p. 14. 
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'A few words of explanation should be added with reference to 
these several methods of. settling the fate of bills which come to the 
President's desk(^The ten days do not include Sundays, nor doe s 
the time begin to ru n until the bill actually rea c hes the President . 
When PresidenTWilsTin was in France, attendingthe peace con- 
ference at the close of the World War, the bills did not reach him, 
in some instances, for more than ten days after they had passed 
both Houses. A ^ ^ a rule the President auic yiy signs T, hope b^lls 
which he approves and vetoes those which he disapprov es, but if 
his mind is not strongly set in either direction he may ignore the 
measure altogether. In this way, when ten days expire, he throws 
the whole responsibility upon Congress. Many bills perish by way 
of the pocket veto at every session of Co ngress. This is because 
large numbers of measures drag along on the congressional calendar 
until the closing days of the session and are then rushed through 
their final stages. The President gets them in batches and it is 
sometimes impossible for him to give each bill the consideration 
which it deserves. So he takes the ones which he approves and 
signs them, leaving the rest to die a natural death if Congress^ 
adjourns within ten days, as it sometimes does. While the wording 
of the constitution might seem to imply that the President cannot 
sign a bill after Congress has ended its session, this is not necessarily 
the case. President Wilson signed a number of bills after the 
adjournment of Congress in 1920 and the Supreme Court has re- 
cently ruled that such action is within the President's power. ^ 

' .It ought to be rhentioned that propose d^ amendments to jthe 
constitution, when they have passed Co^res^bv a two-third s 
vote in both Houses, are n ot p resented to the President fo r his 
signature and hen ce cannot be vetoed byj jm: The same is"tmeT)f 
^curre TO ' ' resolutions which, whe n passed by both Hou ses, 
do not have the force of law but are mere expressions of congres- 
s ional upimnn. But joint r^^utions, which are virtually the- same 
as bills, come within the scope of the veto provision. 

Was it intended that the veto power of the President should be 
used freely or only on rare occasions? Alexander Hamil ton pre- 
dicted that it would “generally be employed with great cautioh^/'^ 
And for a time he seemed to be right. Washington, Adams, -Jeffer- 


Edwards U. S., 286 u; S, 482 (1932). For a full discussion see the article by 
Lindsay Hogers on “The Power of the President to Sign Bills after Congress has 
Adjourned ’’ in the Yale Lam Journal, Vol. XXX, pp. 1 ff . (1 920) . 
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son, and Madison, the four Presidents of the constitutional group, 
used their veto power sparingly. During the first forty years of the 
Republic only nine bills were vetoed, an average of less than one 
for each administration. And in every case, during these four 
decades, the veto was based upon the alleged unconstitutionality 
of the measure or some other inherent defect, not upon the Pres- 
ident’s personal objection to it. Not one of these bills, moreover, 
was passed over the President’s veto. 

But Andrew Jackson set a new record in this as in several other Jackson and 
things by vetoing nearly as many bills as all his predecessors put 
together. This was because he interpreted the veto power in a way^ 
quite different from the others. Their attitude had been one oF* 
non-interference with the lawmaking authority of Congress except 
where intervention seemed necessary to prevent an unconstitu- 
tional or unworkable law from going on the statute-book. But 
Jackspn took a more aggressive stand, and used the veto to stay 
the hand of Congress whenever its action seemed to run counter to 
his own political or personal views. This action was bitterly 
criticized as an usurpation; although the constitution reads ^^if he 
approve he shall sign it, but if not he shall return it,” and these 
words presumably mean what they say. At any rate the Jacksonian 
point of view eventually gained acceptance. From Jackson’s time 
until after the Civil War, however, vetoes did not increase, even 
though the President sometimes had a refractory Congress on his 
hands. President Johnson during his quarrel with the lawmakers 
swung the axe right and left, but not to much avail because Con- 
gress regularly passed its measures over his veto. 

After 1867 the only President to use the veto power unsparingly ^ 

was Grover Cleveland, who applied it to a large number of private * 

pension bills (over two hundred of them), but all of the Presidents 
since his time have employed it more freely than it was used in the 
first quarter of the nineteenth century. They have assumed the 
duty of vetoing any measure that seemed to be unwise or in- 
expedient. W'hat was intended, therefore, to be a weapon of 
executive self-defense has developed into an implement for guiding 
and directing the lawmaking authority of the nation. It has been 
expanded into a general revising power, applicable to all measures 
of whatever sort. Enabling each President to set up his own judg- 
ment against that of the legislators, it has virtually developed the 
presidency into a third chamber of Congress, thus making the 
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cMef executive a far more active figure in legislation than he was 
originally intended to be.^ 

Foreign students of government sometimes ask whether the 
qualified veto has, on the whole, served a good purpose. Hamilton’s 
prediction that vetoes would be relatively few has not been entirely 
fulfilled, nevertheless if one counts only the important measures 
(disregarding private pension bills and the hke) the vetoes do not 
average one per year. Ninety-nine per cent of all the important 
measures passed by Congress have obtained the presidential 
signature without delay or evasion. This means that the veto 
power has not been generally abused, but has been exercised, for 
the most part, with restraint. More often than not, public opinion 
has been with the President in the use of the veto and has com- 
pelled Congress to back down. Now and then, on the other hand, 
the presidential veto has been overridden by the necessary two- 
thirds majority. 

One improvement in the American veto system has been strongly 
urged, namely, that the President be allowed to strike out single 
items in an appropriation bill. This power he does not now possess. 
He must either veto the bill as a whole or leave it as it stands. In 
consequence he must often give his consent to individual projects 
of expenditure which he does not approve; otherwise the entire bill 
would fail. Appropriation bills usually include hundreds of items, 
and all of them, save a very few, may be entirely proper. These 
few may be pernicious and wasteful, yet the President must take 
the chaff with the wheat. Otherwise he will be left without funds 
with which to carry on some important branch of administration. 

Many wasteful expenditures have gone past the most vigilant 
Presidents in this way. A constitutional amendment giving the 
executive power to veto individual items would serve a good pur- 
pose in some w^ys; on the other hand, it would enormously increase 
the influence of the President over Congress, giving him a new 
form of patronage almost equal to that which he now possesses 
through the exercise of his appointing power. Every senator and 
representative is greatly interested in securing appropriations for 
use in his own state or district. He is, in fact, more interested in this 
than in almost anything else on the congressional calendar, because 
he must not come home empty-handed if he desires reelection. 

^ E. C. Mason, The Veto Power (Boston, 1890), gives a full account of the use 
and abuse of the veto power during the first century of its history. 
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Now the partial veto, in the hands of a vindictive President, could 
readily be used to penalize opposition and reward support in Con- 
gress. Under such conditions there are few members of either 
House who would venture to stand out against the chief executive, 
in which case the remedy might prove worse than the existing evil> 

The President's influence upon lawmaking may be exerted not 
only by actually using his veto power, but by threatening to use it. 
When a measure is in its earlier stages, even before it has been 
reported to Congress by a committee, he can make his disapproval 
known. This he may do openly, by a public announcement, or he 
may prefer to speak his mind privately to the leaders of his party in 
Congress. The certainty that a bill will fail to receive the Pres- 
ident's signature sometimes puts a damper on congressional 
enthusiasm for it. On the other hand. Congress occasionally lets 
a measure go through Vith the hope and expectation that it will be 
vetoed, thus saddling upon the White House whatever odium may 
come from its rejection. But one must not take the exception for 
the rule. Congress does not ordinarily pass measures to which, the 
President is opposed. The two arms of the national government 
normally work in cooperation and this is particularly true when 
hoth are controlled by the same political party . 

Surveying as a whole the President's powers in relation to law- 
making, it will be seen that whatever the purpose of the constitu- 
tion may originally have been, the actual influence now exerted by 
the executive in matters of federal legislation is very extg^i^ive. He 
recommends legislation to Congress by message and can support 
his recommendations by the use of political and personal pressure. 
Likewise he can use the federal patronage, and his prestige as a 
party leader, if need be, to make his wishes prevail. As Woodrow 
Wilson once put it: ^^He is at liberty to be as big a man as he can.” 
In a restraining sense, on the other hand, the President's influence 
on legislation is exerted through the use of his veto power or by 
threats of using it. Pntti-ng these two f orms 
it is more extensive t han that possessed bv the chief ex pxutu^in 
any o^ er cou ntry. 

Military Powers 

In all countries the chief of state is nominally the head of the 
armed forces. By express provision of the constitution the Pres- 

^ The evil has been considerably diminished by the adoption of the national 
budget system. See below, pp. 371-381. 
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ident is commander-in-chief of the army and navy, which includes 
the armed forces of the states when called into the federal service. 
He commissions all officers in the army and navy of the United 
States; but officers of the militia, when not in the federal service, 
are appointed as the laws of their several states may direct.^ Con- 
gress determines the size of the army and navy, and votes the 
appropriations for national defense; but the expenditure of these 
is in the hands of the war and navy departments, both of 
which are directly under the President's control Congress also 
makes thg^neral laws under which the military and naval forces 
are organized and maintained, although a large discretion in the 
making of detailed regulations is left with the President and his 
advisers, particularly in time of war. 

The President directs the movement of the nation's armed 
forces and by the exercise of this authority may bring about a state 
of war, leaving Congress no option but to recognize an accomplished 
fact by the issue of a formal declaration. He may order naval ves- 
sels to land marines in a foreign port and seize the customhouse, as 
President Wilson did at Vera Cruz. Ordinarily such an act would 
lead to war, although it did not do so in that case. Under his war 
powers, moreover, the President may provide for the government 
of conquered territory until Congress establishes a permanent 
form of administration. To this end he appoints officials in the 
occupied territory and sets up provisional courts, as was done in 
the Philippines from 1898 to 1901. No one has ever accurately 
definld^he powers of the President as commander-in-chief, and 
no court has ever placed any fixed limit upon them. In war time 
/they expand with the scope of the emergency and potentially are as 
great as those exercised in bygone days by Oliver Cromwell or 
Napoleon Bonaparte. This is as it should be, for war demands 
“the incisive application of a single will." 

In the matter of guaranteeing to each of the states a republican 
form of government, protecting them from invasion, and putting 
down internal disorders, the constitution entrusts powers to the 
federal, government which the President usually exercises on its 
behalf In the event of an invasion or any attempt to supplant the 
republiean form of government the intervention may take place 
without any request from the state concerned. But in the case of 

^ C. A. Berdahl, The War Powers of the Executive in the United States (XJrbana, 
1921). See also below, pp, 461-462. 
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domestic violence the federal government may not step in unless 
its assistance is requested by the authorities of the state in which 
the. disorder has arisen. This request is made by the state legisla- 
ture if in session; but if the legislature be not in session, it is made 
by the governor. 

When, however, the disorders within any state obstruct some Federal 
function of the federal government, such as the collection of the 
revenues or the carrying of the mails, the President may intervene 
without waiting for any invitation from the state authorities. 
President Cleveland, in 1894, sent federal troops into Illinois, de- 
spite the opposition of the authorities in that state, to secure the The Debs 
free passage of the mails and of interstate commerce during a rail- 
way strike. The Supreme Court upheld the exercise of this author- 
ity in a famous decision, one paragraph of which may well be quoted 
because of its firm and comprehensive language: 

^^The entire strength of the nation may be used to enforce in any 
part of the land the full and free exercise of ail national powers and the 
security of all rights intrusted by the constitution to its care. The 
strong arm of the national government may be put forth to brush away 
all obstructions to the freedom of interstate commerce or the trans- 
portation of the mails. If the emergency arises, the army of the nation, 
and all its militia, are at the services of the nation to compel obedience 
to its laws.” ^ 


Powers as a Party Leader 

All the foregoing powers are vested in the President by the con- The Pres- 
stitution and the laws of the United States as interpreted by the itaHnlu?' 
courts. But there is another kind of authority, or, to speak more 
accurately, a form ^f pjBncial influence, which the President does 
not obtain from this source but possesses as leader-in-chief of his 
own political party. The President is a party man, elected as_such. 

The members of his cabinet are fellow partisans^ par^ leaders 
in Congress must workTh feasqnah^^^^ harmony with their chief, 
otherwise a common program cannot be carried out and the party 
is hkely to go down to defeat at the next election. The President is 
therefore, unable to escape responsibility for what his friends in 
Congress may do or fail to do. 

The White House, moreover, is the biggest pulpit in the country. 

Millions of people look to it for guidance on the issues that are 


^ Jn re Debs, 158 U. S. 564. 
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being debated in Congress. They want the President to tell them 
what he thinks they ought to think- These millions of citizens do 
not care a rap about the principle of checks and balances. They do 
not look upon their government as an aifair of watertight compart- 
ments. They remember only that they voted for a President at the 
last election in the expectation that he would carry out a certain 
program, and they want to know whether he is doing it. 

This makes the President's task a, difficult one at best, and some- 
times an impossible one. He has been elected on a party platform 
containing many definite pledges. Perhaps he was himself responsi- 
ble for getting these pledges into the platform and regards it as 
his duty to see that they are fulfilled. But this can only be done 
when Congress is ready to cooperate with him, which it sometimes 
is not. In that event there are two alternatives open to a President, 
neither of them altogether agreeable. He may assail Congress in his 
public utterances, and appeal to the public opinion of the country 
against it, hoping to apply pressure in that way. President Theo- 
dore Roosevelt used this method freely and for so doing he was 
called a usurper, a dictator, a boss, a man of lawless mentality?/; 

Or, as the other alternative, the President may go out with an 
olive branch in his hand and meet Congress halfway, concedin g 
some things for the sake of getting othe rs. Then the country is 
likely to complain that he is spineless, a trimmer, a weakling. He 
will be called a time-server, or a sheep in lion^s skin arrayed. 
Blessed are the peacemakers in politics for they shaJLhA among the 
[cursed of men ! The trouble is that the people want the President 
to be a prime minister and then get cross with him when he does it. 
The average voter is always grumbling about leadership; when 
there is little of it he wants more, and when there is plenty of it 
he demands less. 

The instinct of the country is for unified action. Woodrow Wilson 
once wrote that ^4t craves a single leader.^^ ^ But the Constitution 
of the United States did not contemplate that the country should 
have a single leader, and no President can assume that supremacy 
without trenching upon the independence of the national legisla- 
ture. Thus does the country's instinct, which is sound, conflict with 
the frame of government which in this particular is defective. 
Mr. Wilson, two years before he became President, expressed the 
conviction that ^Hhe personal force of the President is perfectly 

^ Constitutional Government in the United States (New York, 1911), p. 68. 
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constitutional to any extent to which he chooses to exercise it/’ ^ 

That conviction he undertook to apply during his eight years in 
office. But the enthusiasm with which the country, in 1920, wel- 
comed a return to the traditional method of government by dickers 
and compromise would seem to indicate that it was not then recon- 
ciled to any plan of government by the personal force of the Presi- 
dent. President Franklin Roosevelt, a disciple of Wilson, went 
even farther than his prototype had done. In a great economic 
emergency he proceeded to dominate the whole program of Con- 
gress and once more there were outcries concerning the march to 
a dictatorship. Whether the country will eventually swing back 
to the time-honored '^hands-off Congress” scheme of government 
is something that only the future can disclose. 

The swing of the pendulum from men of strong personality to strong 
the very antitheses of such men has been a noteworthy feature in 
the presidential campaigns of the past fifty years. Chester A. 

Arthur was replaced by the rugged Grover Cleveland in 1885. 
Cleveland gave way to the colorless Benjamin Harrison for four 
years and then came back for a second term. He passed the scepter 
to William McKinley in 1897 and this mild Ohioan made way, in 
turn, for Theodore Roosevelt. The dynamic Rooseveltian regime 
was succeeded by Taft’s four years of legalism and compromise. 

Then came Woodrow Wilson with a measure of assertive leadership 
which no President since Lincoln had ventured to assume. Eight 
years of it satiated the electorate. In 1920 the people avowed them- 
selves weary of presidential government by electing Warren G. 
Harding to the White House. For a couple of years he smiled 
benignly in the front parlor while scalawags were raiding the pan- 
try. Calvin Coolidge then took his place and let the ship-of-state 
drift along with the cuiTents of industrial prosperity until 1929. 

He rode in the procession of progress with his face turned back- 
wards. His successor, President Hoover, was by professional 
training, executive experience, personal competence and individual 
integrity one of the best-qualified men ever elected to the presi- 
dential office, but hardly had he become settled in the executive 
mansion before an economic typhoon appeared on the horizon. 

Within three years it gained a force that carried him (and would 
have carried any other President) out of office at the election of 
1932. 

1 lUd., pp. 71-72. 
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The country, gripped from end to end by a fear complex, called 
for a new deal, and the election of Franklin Roosevelt ushered in 
an era of revolutionary changes in American politics, the like of 
which the nation had not witnessed since the days of Andrew 
Jackson, a hundred years earlier. Never in the entire history of 
the American Union has the government of the nation been so 
completely under the domination of a single will as it proved to be 
during this second Rooseveltian interlude. When the next swing 
of the pendulum will occur, in what direction it will go, and for 
what distance are questions which cannot be answered without en- 
tering the realm of prophecy — which is not the business of political 
scientists, or scientists of any other variety. 

This, however, can safely be said. All through the centuries in 
which human opinion has been articulate the public temper has 
travelled from weak leadership to strong, and from conservatism 
to liberalism, but always with a return ticket. The inclination to 
regularity in its lurches back and forth is greater than most casual 
observers of the political scene are apt to realize. No prediction 
can be safer than that political momentum, when carried far in 
any direction, will eventually exhaust itself. Then there is a revul- 
sion, the force of which is almost directly proportioned to the 
strength of the preceding swing. This is a law of politics and me- 
chanics alike. Interludes of liberalism are essential to political 
progress, but they are disintegrating in their immediate effects 
upon government, and hence must be followed by periods of inte- 
gration. Wise men are they who keep their eyes on the pendulum 
and detect its obedience to a fundamental law of politics. 
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CHAPTER XIII 

THE CABINET AND THE DEPARTMENTS 


Tried by their own aims, the founders of the United States were wise in ex- 
cluding the ministers from Congress . — Walter Bagehot. 

The principles of a free constitution are irrecoverably lost when the legislative 
power is dominated by the executive . — Edward Gibbon, 

The practice of surrounding the chief executive with a circle of The genesis 
advisers or ministers, chosen by himself, is one of the oldest in the cabh^t. 
history of government. It appeared in England under the Anglo- 
Saxon kings and became recognized as a regular feature in the 
government of the realm under the Normans. In due course this 
body of royal advisers became the privy council, out of which the 
present British cabinet arose. Today it serves as the real executive 
organ of the United Kingdom, the great standing committee of 
parliament. 

In one sense the English and American cabinets are ahke. its lack of 
Neither has any constitutional foundation. In England the cabinet i^^both Eng- 
rests on custom alone: and in the United States the same thing is ? 

true, for the constitution makes no provision tor a cabmet and states, 
merely refers incidentally to hea ds of departments. But aside from 
this similarity in the mutual lack of constitutional basis the cabi- 
nets of the two countries are different in every important respect. 

Without the cabinet the whole scheme of English government 
would fail to function, for it has become the pivot on which all 
else now revolves. The cabinet of the United States plays no such 
essential part m the government of the nation. The wheels of 
federal government would run their rounds at the usual speed if 
the heads of departments formed no organized group and if no 
cabinet meetings were held from one end of the year to the other. 

The buUders of the American federal system were well acquainted The framers 
with the work of the governors^ councils which had existed in stitSkin 
some of the colonies before the Revolution. But they were not g^rd^a^aS^ 
favorably impressed and hence rejected a proposal to include pro- met as 
vision for a council of state in the new constitution. On the other ^ ^ ’ 
hand they realized that the President could not himself do all the 
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administrative work that the Union would require, so they merely 
assumed that he would place subordinates in charge of the various 
departments, and specified neither what these departments should 
be nor what authority they should exercise. 

'^The President may require the opinion in writing of the prin- 
cipal officer in each of the executive departments.” That is all the 
constitution has to say about the President's relation to his chief 
executive advisers. Congress establishes the departments; then 
the President selects a principal officer, or department head for 
each. Three departments were established at the very first con- 
gressional session in 1789, namely the state, treasury, and war 
departments. An attorney-general and a postmaster-general were 
also provided in the same year but their offices did not at first 
rank as regular departments. They became departments later and 
Congress has from time to time added others: the navy in 1798, 
the interior in 1849, agriculture in 1889, commerce in 1903, and 
labor in 1913, making ten regular departments in all. The heads of 
these ten departments are by custom entitled to membership in the 
cabinet. 

The head of each department (secretary of state, attorney- 
general, postmaster-general, as the case may be) is appointed by 
the President with the consent of the Senate. But this consent, 
as has already been stated, is almost never withheld,^ The Presi- 
dent announces his selections immediately after his inauguration, 
and the appointees usually hold their posts till the end of his term, 
although they may be removed at any time. -Removals in the or- 
dinary sense are rare, but resignations because of failure to work 
in harmony with the President have not been uncommorlT' It is 
clearly understood that every member of the cabinet must be loyal 
to the President in all things, and that if any serious estrangement 
arises the resignation of the dissenter should be submitted without 
delay. The cabinet must have at all times an outward solidarity. 

In selecting the ten heads of departments who form his cabinet 
the President is not limited either by the constitution or laws in the 
range of his ^choice. He may select whom he pleases. But if he 
chooses a senator or a member of the House of Representatives, the 
appointee can no longer sit in Congress. Likewise there are some 
practical considerations which to some extent influence the Presi- 
dent in making his selections. For one thing he usually keeps within 

' See above, pp. 186-187. 
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his own political party. Washington endeavored to select his cabi- 
net from among the men of different political affiliations; for that 
reason he made Thomas Jefferson secretary of state and Alexander 
Hamilton secretary of the treasury. Both were admirably qualified 
for their respective offices, but they stood widely apart in their 
political views and were frequently at odds, much to Washington’s 
embarrassment. So the practice of choosing the cabinet from the 
President’s own political party was adopted as a means of ensuring 
harmony and it has ever since been followed except in a few scat- 
tered instances. 

This does not mean, however, that the President selects the 
members of his cabinet from among the party leaders. Some of 
them may be of this rank, but for the most part the choice has 
fallen upon men who have not been party chieftains in the usual 
sense of the term. OcT^asionally, moreover, the President may in- 
clude men who have not been actively identified with his own party 
at all and who may have voted at times with the opposing party. 
The cabinet is no longer regarded as a board of strategy for the 
President’s party organization. On the other hand it is desirable 
to have at least one seasoned party warhorse in the cabinet and 
frequently a man of this type is appointed to the position of post- 
master-general. 

Within the ranks of the party, moreover, the selections naturally 
have to be made with an eye to geographical considerations. A 
President cannot wisely draw his entire cabinet from the North 
or the South, the East or the West. If he did there would be 
resentment in those regions which are overlooked. On the other 
hand, there is no obligation to distribute cabinet positions on any- 
thing like a proportional basis. Sometimes a single large state is 
called upon for two, or even three, members of the cabinet. Re- 
gard must also be paid to the desirability of conciliating different 
factions of the party, if such there be. And some of those whd 
have been the President’s right-hand men during his campaigns 
are sure to expect recognition. It was generally believed, for 
example, that President Wilson’s selection of Mr. William Jennings 
Bryan as secretary of state in 1913 was dictated more by gratitude 
for past helpfulness than by any sense of political hopefulness. 
Personal friendship also counts for something, and occasionally 
for a good deal. Evjapy cabinet during the past fifty years has 
contained at least one or two members who owed their inclusion 
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tc^ the fact that they were presidential intimates of long standing. 
Finally, a selection is sometimes dictated by the sole reason that 
the appointee is peculiarly well fitted by training or experience 
for the headship of a particular department, all other considera- 
tions being waved aside. 

In certain portions of the public mind there is an idea that all 
the members of the cabinet ought to be experts — that the secretary 
of the treasury ought to be a past master in finance, the secretary 
of agriculture a “dirt farmer,^' and the secretary of labor someone 
with a union card in his pocket. This idea is not in accord with the 
philosophy of democratic government. The secretary of agricul- 
ture is not supposed to serve the farmers of the United States but 
the people of the United States. Expertness is needed in all the 
executive departments, but not necessarily at the head of it. 
Otherwise there would be every reason for'^picking the secretary 
of war from among the generals and the secretary of the navy 
from among the admirals. That is what they do in Latin- American 
countries, but the United States has avoided such a course, and 
wisely so. Apart from the attorney-general, who from the nature 
of his duties ought to be a lawyer, there is no good reason for in- 
sisting upon technical proficiency at the head of any department 
and allowing this to outweigh. general qualifications. 

For it should always be remembered that the cabinet is a circle 
of advisers, and that the President has a right to have his most 
trusted counsellors in it. This is something which the critics of a 
new administration often overlook. The cabinet is not intended 
to be a representative body, or a professional group, or a check 
upon the President. It is intended to be what he chooses to make 
it. Its relation to him is designed to be personal, and according to 
the theory of American government it cannot be too much so, 
for the President bears all the responsibility and the cabinet bears 
none. He cannot shelter himself behind his advisers as kings and 
emperors are accustomed to do. 

Accordingly, the cabinet of the United States is likely to be a 
variegated group, in the making of which partyism, geography, 
conciliation, compromise, gratitude, political strategy, adminis- 
trative skill, and personal intimacy all play a varying sh^e; A 
President is known by the cabinet he makes. And since no two 
presidents are alike, their cabinets are bound to diflfet. President 
Wilson chose men (or tried to choose men) whose “minds ran 
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along with his own/^ President Theodore Roosevelt acquired a 
cabinet with a variety of minds, but by force of his assertive per- 
sonality soon had them all marching in line with him. President 
Coolidge inherited a cabinet from his predecessor, made few 
changes in it, and deferred a good deal to its collective judgment. 

President Hoover constructed his group with an eye to the admin- 
istrative competence of the members, paying little regard to other 
considerations. President Franklin Roosevelt tried to organize 
a group which would represent both the conservative and liberal 
^ elements of his party, but with the latter in preponderance. For 
advisory assistance, however, he has drawn considerably upon 
sources outside the cabinet altogether. Some presidents think 
of cabinet-members as advisers, others as heads of departments. 

Some want men of ideas, while others prefer men of affairs. A 
few have tried to keep both types in the circle. 

The. Cabinet^s Functions 

In discussing the powers and duties of the cabinet it is therefore Powers and 
advisable to make a distinction between advisory functions which the^hea^s of 
are performed by the cabinet as a whole, and administrative func- 
tions which are performed by the members of the cabinet individ- 
ually, as heads of their own departments. Both are important, 
but their relative importance depends upon the character of the 
President. If he is a self-confident man the degree of his depend- 
ence upon the cabinet as an advisory body will be correspondingly 
less. 

For it has already been pointed out that there is nothing which i. As a 
can be done with the cabinet^s advice which cannot be done 
without it if the President desiresV^ In other words, the federal 
cabinet is merely a group of high officials whom the President 
may or may not call together for consultation as he chooses. As a 
matter of usage, however, its members meet twice a week (on 
Tuesdays and Fridays) during sessions of Congress and find 
plenty to do at these meetings. What is there to do? Briefly the 
cabinet discusses whatever the President sees fit to lay before it, 
and gives its advice when he asks for it. Sometimes the President 
has already made up his mind on some question and merely brings 
it before the cabinet for its information, or for suggestions as to 
details. 

Lincoln, for example, did not consult his cabinet on the Eman- 
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cipation Proclamation until he had himself decided that it ought 
to be issued. Andrew Jackson, a generation earlier, found his 
cabinet an encumbrance upon his freedom of decision and for 
nearly two years called no meetings at all. Four or five members 
of the cabinet virtually controlled President Buchanan during the 
latter part of his term. Buchanan became a sort of regent, while 
the cabinet conducted the government of the country. Franklin 
Pierce always sought cabinet advice and followed it. General 
Grant, on the other hand, carried his military traditions into the 
White House and dealt with members of his cabinet as though 
they were second lieutenants, whose duty it was to carry out the 
orders of their captain. Grover Cleveland, imperious though he 
was in some ways, had a high respect for the judgment of his cabinet 
members and followed their counsel on mqst matters. Theodore 
Roosevelt sometimes acted first and explained afterwards; while 
the members of Woodrow Wilson^s cabinet occasionally got their 
first information about presidential action from the newspapers. 

But even the most strong-willed President finds it desirable 
to submit important problems to his cabinet for discussion. Ques- 
tions are not put to a vote for the reason that the President's 
own vote would outweigh the other ten; but the drift of cabinet 
opinion can be gleaned from the discussion and the President’s 
point of view is influenced thereby. Naturally so, for it is a dis- 
cussion participated in by men whom the President has himself 
chosen as sensible advisers. If their collective counsel is not 
worth heeding, why should he bring them together? /But in the 
last analysis a President must hold himself free to act in disregard 
of advice given him by the cabinet or by any member of if) Mc- 
Kinley, for example, declined to follow the advice of Secretary 
Hay as respects the acquisition of the Philippines. Today there 
are few who would deny that Hay was right and McKinley wrong. 
President Wilson, during the World War and in the peace nego- 
tiations, treated the advice of his two secretaries of state, Bryan 
and Lansing, with courteous indifference. 

In addition to its twice-a-week meetings the cabinet may be 
summoned for special meetings. The members sit at an oblong 
table in order of seniority, the President at the head, the secretary 
of state on his right, the secretary of the treasury on his left, and 
so on down both sides of the table. If the head of a department is 
absent from Washington his undersecretary, or an assistant secre- 
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tary, may be asked to attend in his place. Meetings of the cabinet 
are strictly secret; no formal record of the discussions being ever 
kept and no summary of the proceedings given to the public. 
Whether the President asks, receives, accepts, or disregards ad- 
vice from his cabinet is never known, save in rare instances, and 
then long after the event has passed. It would be a grave dis- 
courtesy to the President were any member of the cabinet to 
make public anything that transpires around the oblong table. 
Tf there is anything to announce, the President gives it out as 
his own action and not as a decision of the cabinet. 

V'The best service performed by frequent cabinet meetings is that 
of avoiding conflicts or misunderstandings among the several de- 
partments, thus enabling the administration to put unity into 
its program:/ To this end the President usually calls upon the 
members, one after another, to present any matter that seems to 
concern the interests of more than one department or raises some 
issue of general policy, 'r lf the President is sending a message to 
Congress he often reads it to the cabinet in advance. The cabinet 
has no rules of debate; no motions are made or amended, and no 
speeches are delivered.^ Everything is done with proper dignity, 
but in an informal way, and always with close attention to the 
business in hand. But if the President is a good raconteur j as 
Lincoln and Theodore Roosevelt were, he will relieve the routine 
by punctuating it with stories which may or may not be relevant 
to the discussion. 

More vital than the functions of the cabinet as a body are those 
of its members as individuals, as heads of departments. Every 
head of a department is responsible to the President and is under 
his direction at all times, but in practice each is allowed a con- 
siderable range of independence. This must necessarily be the 
case, for if everything could be supervised directly by the President 
himself there would be no need for department heads at all. Even 
in a single department there is always more to do than the offlcial 
at its head can personally attend to, hence each department has 
one or more assistant secretaries (and sometimes an undersecre- 
tary) who assume part of the work which would be done by the 
chief if there were less of it to do. 

Each department, moreover,' is divided into bureaus under 
bureau chiefs or commissioners. "The bureaus, in turn, are split 
into smaller units called divisions. But this disintegration is not 
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uniform in all departments. Some have divisions above the 
bureaus and some have branches, offices, commissions, and sub- 
divisions, related to each other in a way that is very confusing 
to an outsider. The internal organization of each department is 
usually prescribed by law; it is not left, as in most other countries, 
to be arranged by presidential decree or executive order. It has 
grown up step by step over a long term of years and reflects the 
idiosyncrasies of successive Congresses. On more than one occasion 
the President has been given power to do a certain amoimt of con- 
solidating and rearranging, but the administrative structure^ 
remains a badly tangled mass. 

The scope of work handled by these bureaus, divisions, and 
other subordinate branches is very extensive. No head of a de- 
partment, much less a President, can keep the run of it. With 
the expanding functions of federal government, moreover, it is 
growing by leaps and bounds. The administrative machinery at 
Washington is now a dozen times more complex than it was a 
generation ago. Not only has the work of the various departments 
been divided, redivided, and subdivided among subordinate offices, 
but many new administrative boards and commissions, some of 
them exercising functions of the highest importance, such as the 
interstate commerce commission, the federal trade commission, 
the civil service commission, the tariff commission, the federal 
communications commission, the federal farm board, the veterans^ 
administration, the reconstruction finance corporation, the home 
owners’ loan corporation, the securities and exchange commis- 
sion, the public works administration, and a dozen others are 
working outside the purview of the ten regular departments. Of 
these, however, more will be said in the next chapter. 

The functions of each department are defined in part by law 
and in part by executive orders. Within these bounds the head 
of the department has the right to make rules for the conduct of 
departmental business. This is done by issuing departmental 
orders and regulations, some of which are elaborate documents, 
full of detailed provisions. The regulations of the treasury de- 
partment relating to the collection of the revenues, for example, 
would fill a whole volume. The same is true of the regulations 
which have been promulgated in connection with the granting of 
patents, and most people are familiar with that dog-eared booklet 
known as the postal regulations which the clerk at the post office 
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window thumbs over whenever he is asked a question. By glancing 
through a copy of these regulations one may obtain some idea of 
the vast and varied list of functions which these national depart- 
ments are expected to perform. A complete list of them is nowhere 
to be found, nor would such a tabulation be accurate a few months 
after it had been compiled, for changes are being made continually.^ 

Hence it would be impossible, in a single paragraph, to give Functions 
more than the barest outline of what the head of a department at mentlSi.^ 
Washington is supposed to do in the course of his day^s work. He 
gnakes appointments to various junior positions, for Congress has 
put a good deal of appointing power directly into his hands. He 
approves and issues the regulations which have been mentioned 
in the preceding paragraph. He must deal with all manner of 
complaints against h^ads of bureaus and other officials in his 
department; he hears and determines appeals from their rulings; 
he listens to senators and congressmen who come with multi- 
farious suggestions, recommendations, and requests for favors. 

He goes before committees of Congress when called upon, and 
supervises the preparation of any data that either Congress or 
the President may request/ All important questions of depart- 
mental policy come to his desk for decision, and to make an in- 
telligent decision he must wade through piles of memoranda and 
reports. .Finally, he attends two cabinet meetings a week, re- 
ceives delegations, makes speeches, goes to official receptions, and 
gets a little recreation if he cmy 

Many people think of government in its negative or restraining Their posi- 
aspects only. The government, as they see it, is an organization 
that keeps foreign enemies away, prevents internal disorder, 
punishes wrongdoing, forbids this or that, and in general stands 
in the way of the citizen’s doing what he would like to do. But 
this is only one aspect of the government’s work, and by no means 
the most important one. Government is a constructive as well as 
a restraining factor in the life of the nation. It does not merely 
prohibit. It promotes. Most of the functions performed by the 
various administrative departments of the national government 
are of a positive character; they involve the doing of things for 
the benefit of agriculture, industry, commerce, transportation, 


1 The United States Government Manual contains the nearest approach to a 
complete enumeration of the federal administrative authorities and their functions. 
It is published as a detachable-leaf handbook to facilitate its being kept up-to-date. 
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banking, labor, public health, education, and other interests which 
come close to the daily life of every citizen. For this reason one 
should not think of the national government as something afar 
off. Its work is vital to the safety, health, prosperity, comfort, 
and convenience of every household in the land. This will be 
apparent from even a brief survey of what the ten regular depart- 
ments are trying to do. 

I. The State Department 

The state department is the oldest among the federal depart-^/^ 
ments and for that reason the secretary of state ranks as the 
senior member of the cabinet. But he is not a prime minister in 
any sense of the term, and has no right to call meetings of the 
cabinet when the President is ill or absent. Secretary Lansing 
did this on one occasion and was sharply reprimanded by Presi- 
dent Wilson for having exceeded his functions. The state depart- 
ment deals chiefly with foreign and diplomatic affairs. It is the 
channel of intercourse between the government of the United 
States and all foreign governments; likewise it is the medium of 
communication between the national and state governments in 
this country. It negotiates international agreements and treaties, 
receives and answers diplomatic communications, gives instruc- 
tions to American ambassadors abroad, issues passports, conducts 
correspondence with the governors of the various states, and per- 
forms many other functions of a related character. The secretary 
of state, therefore, is the American minister of interstate and for- 
eign affairs. ’ 

A word as to the foreign service. The United States sends to all 
important foreign countries certain diplomatic officials known as 
ambassadors or ministers. They are appointed by the President 
with the consent of the Senate; their business is to look after Ameri- 
can interests in the countries to which they go ; they report regu- 
larly to the secretary of state and get their instructions from his 
office. At the more important foreign capitals the American dip- 
lomatic representatives have the rank of ambassador; at the less 
important capitals the rank of minister. In duties and authority, 
however, there is no important difference between the two. The 
United States also sends other officials known as consuls, and this 
branch of the foreign service is also under the state department, 
but consuls or consuls-general are not primarily diplomatic offi- 
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cers. They are chiefly concerned with the furthering of the na- 
tion's commercial interests abroad. 

Until 1924 the American diplomatic and consular services were 
separate, but in that year the Rogers act consolidated them into a 
single body known as the foreign service of the United States. 
All ranks in the consular branch are now filled by competitive 
examinations at the bottom and by promotion at the top. The 
lower ranks of the diplomatic section are also filled in this way, 
but the highest positions (those carrying the rank of minister or 
ambassador) are occupied for the most part by persons whom the 
President chooses directly from civil life. When a young man 
enters the foreign service he may be assigned to either the diplo- 
matic or the consular branch of it, but transfer from one to the 
other can subsequently be made. The competitive examinations 
for admission to the foreign service are difficult, even for college 
graduates.^ Successful candidates are required to spend a year in 
the foreign service school at Washington before being given assign- 
ments abroad. This school is conducted by the state department. 

The secretary of state has functions also in relation to home 
affairs. He promulgates the laws which are passed by Congress; 
he is the custodian of the national archives or historic documents; 
he countersigns the President's proclamations, and is the keeper 
of the great seal. He authenticates warrants for the extradition 
of fugitives from justice in other countries. Finally, as has been 
indicated, he is the channel of communication between the fed- 
eral government and the states. To assist him in the performance 
of all these functions he has an undersecretary (who stands next 
in seniority), four assistant secretaries, a solicitor, an economic 
adviser, and various other coadjutors, all of whom are appointed 
by the President. 

The state department is divided into various bureaus and divi- 
sions, with separate functions allotted to each — ^for example, the 
bureau of indexes and archives, the division of passport control, 
the dmsions of Latin- American affairs. Far Eastern affairs, Near 
Eastern affairs, Western European affairs, Eastern European 
affairs, and the treaty division. Some notable figures have served 
the nation as secretaries of state: Thomas Jefferson, James Madi- 
son, John Quincy Adams, Henry Clay, Daniel Webster, William H. 

1 Application forms, lists of examination subjects, and other information can be 
had by addressing the secretary of state. Women are eligible for appointment. 
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Seward, James G. Blaine, Richard Olney, John Hay, Elihu Root, 
and Charles Evans Hughes. These men have given the secretary- 
ship a fine tradition. In the early days of the Union the post was 
utilized on several occasions as a stepping-stone to the presidency; 
but since the Civil War no one has moved from the one office to 
the other. ^ 


II. The Treasury Department 

The department of the treasury is next in order of seniority. 
While its name might give the impression that this department 
corresponds to the exchequer or the ministry of finance in European' 
countries, the financial leadership of the American treasury has 
been less extensive. In most other governments the chief financial 
minister possesses virtually the entire initiative in all matters 
relating to fiscal legislation. In England the chancellor of the ex- 
chequer introduces all money measures and defends them on the 
floor of parliament, but in the United States the secretary of the 
treasury has no such legislative leadership. Financial measures 
are brought before Congress by its own committees. The secre- 
tary of the treasury may advise or recommend; but his advice may 
be (and sometimes is) treated with scant consideration by both 
Houses of Congress. The secretary and his staff may go to a great 
deal of pains in preparing data for a new tax law; but the chances 
are that Congress will be moved by political considerations to dis- 
regard a good deal of it.;l Public finance is a branch of economics, 
but Congress has usually dealt with it as a phase of party politic4.' 

This was not the original intention. Alexander Hamilton had 
much to do with the establishment of the treasury department and 
it was his expectation to follow the English model. He hoped, as 
secretary of the treasury, to appear on the floor of Congress and 
present the government’s financial plans just as the English chan- 
cellor of the exchequer does in the House of Commons. But Con- 
gress declined to accord him this privilege and asked that he submit 
his estimates in written form. As a result of this action the oppor- 
tunity to establish a close relation between financial planning and 
financial legislation was promptly lost. 

It is here that the principle of separation of powers has operated 

1 For a discussion of the history and work of this department see Gaillard Hunt, 
The Department of State of the United States, Its History and Functions (New Haven, 
1914). Its present organization is fully described in John M. Mathews, American 
Foreign Relations: Conduct and Policies (New York, 1928), chap. xii» 
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at its worst. The services of the one department which knows 
most about the financial needs of the government have not been 
adequately utilized by Congress in planning the federal tax system 
and the national expenditures. Congress has guarded with extreme 
jealousy its control of the purse, even to the extent of sometimes 
resenting advice from those executive officials who are obviously 
the best equipped to tender it. Hence the secretary of the treas- 
ury is not responsible for the fiscal policy of the federal govern- 
ment. He does not determine how the revenue shall be raised or 
" '>how much money shall be spent. ^ Such matters are the waifs of 
dark-lantern politics. Only when the President controls a depend- 
able majority in both branches of Congress is it possible for the 
treasury department to hope that its financial plans will be legis- 
lated into effect. * 

The actual work of the treasury department is extensive and 
important. It may be grouped into four divisions. First, there 
is the collection of revenue, especially the supervision of work 
performed by customs officers and collectors of internal revenue. 
This includes the duty of issuing all regulations relating to rev- 
enue matters and the deciding of appeals which come to the de- 
partment from the rulings of subordinate officers. Second, there 
is the custody of the public funds and the paying of all bills for 
expenditures which have been properly authorized. There is a 
physical treasury (with strongly guarded vaults) in Washington. 
For many years there were subtreasuries in nine important cities, 
but these were abolished in 1921 and the surplus funds of the gov- 
ernment are now deposited, for the most part, in the various 
federal reserve banks. ^ But government money may also be de- 
posited in national and state banks at the discretion of the secre- 
tary of the treasury under restrictions established by law. Mean- 
while, by the provisions of the social security act (1935) the 
treasury department has been given a greatly increased responsibil- 
ity as respects the custody and investment of funds. For this statute 
imposes upon the secretary of the treasury the function of receiv- 
ing and safely investing in government bonds all the contributions 
of employers and employees in connection with the old age pension 
and emplojnnent compensation plans.® 
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1 See pp. 371-381. 

* For an explanation of the federal reserve bank system see pp. 397-401. 
® See also below, pp. 443-446. 
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Third comes the entire supervision of the currency, including 
control of the mints which coin the money. ^ These functions are 
apportioned among the comptroller of the currency, the director 
of the mint, and the director of the bureau of engraving and print- 
ing. With this goes the supervision and inspection of the national 
banks and various powers in relation to the federal reserve system. 
The issue of government bonds and the borrowing of money, when 
authorized by Congress, are likewise in the department's charge. ^ 
Finally, there are various functions relating to the construction 
and maintenance of public buildings, the control of the coast- 
guard and lifesaving service, the supervision of the quarantine 
and public health services, and of the government printing bureau. 
This bare enumeration of important functions will suffice to show 
what a large and varied amount of work the treasury department 
has to do. 

In most other countries the treasury department prepares the 
budget, but this is not the American practice. As will be more 
fully explained a little later, this duty in the United States is 
devolved upon an official known as the director of the budget 
who has merely a nominal connection with the treasury depart- 
ment and is directly responsible to the President. When the budget 
is ready, moreover, it goes directly to Congress without pass- 
ing through the hands of the country's chief financial officer, the 
secretary of the treasury. Similarly in most other countries the 
treasury department is responsible for the auditing of public ac- 
counts, whereas in the United States a comptroller-general, who is 
not under treasury control, is given this responsibility.® 

Next in rank to the secretary of the treasury is the under- 
secretary. Then there are three assistant secretaries who are at 
the head of sections into which the various divisions and 
bureaus of the department are grouped. Likewise there are various 
other high officials including the director of the mint, the comp- 
troller of the currency, the commissioner of the public debt, and 
the various heads of the internal revenue bureau, customs service, 
coast guard, secret service, and so forth. The headship of the 
treasury department has been held at various times by men of 
great financial ability, beginning with Alexander Hamilton and 


^ For a discussion of currency matters see pp. 387-391. 

2 See below, pp. 381-385. 

3 See below, pp. 367, 374. 
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including among his successors Albert Gallatin, Salmon P. Chase, 
and John Sherman. 


III. The War Department 


The war department in the United States is chiefly concerned, 
of course, with the maintenance and administration of the army. 
It has to do not only with the enlistment and equipment of men 
for all branches of the service, but with contracts for supplies, 
fortifications, the transportation of troops, and the training of 
ofiScers. Even in time of peace these functions are of no inconsider- 
^able importance, but in time of war they become tasks of stupen- 
dous magnitude, involving millions of men and billions of dollars. 
Before the United States entered the Great War the internal organ- 
ization of this department, with its eleven bureaus, w^as compli- 
cated enough; today it is so elaborate that even a bare outline 
would fill many pages. 

Of great importance in this military mechanism is the general 
staff of the army. It is a planning rather than an administrative 
body and as such is responsible for preparing the general scheme 
of national defense. Officers of the regular army are assigned to 
the general staff by orders of the President from time to time, and 
there is a chief of staff with the rank of general at its head. ^ The 
secretary of war depends on this officer for advice on all military 
matters, inasmuch as he himself is not ordinarily a man of military 
experience. Under the direction of the general staff are the various 
bureaus and branches of the army. 

In addition to his military functions, moreover, the secretary 
of war has two important fields of civil authority. One is the con- 
struction of certain public works undertaken by the national 
government, such as the dredging of harbors or the improvement of 
waterways, this work being undertaken by the engineer corps of 
the army. Even the Panama Canal was the w^'ork of army engi- 
neers. All the navigable waters of the United States are under the 
final jurisdiction of the war department. No obstruction to navi- 
gation (in the way of bridges or piers, for example) may be erected 
anjrwhere without this department's consent. 

The other function is that of supervising the administration of 
the insular possessions. The Philippines and the Panama Canal 
Zone are under the administrative supervision of the war depart- 
ment, the former having been left there since the initial occupation 
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by the armed forces of the United States during the Spanish War. 
This supervision over the Philippine Islands has been considerably 
diminished by the establishment of the new Philippine Common- 
wealth and will be entirely terminated with the achievement of 
independence in 1946.^ The war department’s work in relation to 
the Philippines and the Canal Zone is handled by its bureau of 
insular affairs. Unlike the chief European countries, the United 
States has no department of colonial affairs. Three departments 
divide the work of supervising the American dependencies. The 
war department looks after the two possessions just mentioned, 
but Alaska, Hawaii, Puerto Rico, and the Virgin Islands are under"^ 
the general supervision of the interior department, while the navy 
department remains in charge of Guam, Samoa, and certain minor 
Pacific islands. 

The head of the war department has usually been a civilian, 
although a few men of military experience, such as Generals Knox, 
Grant, and Sherman, have held the post. This is quite in contrast 
with the practice in the countries of continental Europe and in 
Japan, where high oflicers of the army are virtually always se- 
lected for the post. Both methods have their respective advantages. 
An army officer is likely to have a better appreciation of the techni- 
cal phases of the work, but a civilian may be better qualified to 
handle such matters as contracts, transportation, the construction 
of public works, and the administration of the insular possessions. 
The secretary of war does not need to know anything about mili- 
tary science. He can obtain advice on such matters from his chief 
of staff who is assumed to be the best military expert in the land. 
Moreover, the subordination of the military to the civil branch of 
the government is something that should at all times be plainly 
established in a democracy, even at the risk of a slight lapse in 
military efficiency. 


IV. The Navy Department 

Scope of the The functions of the navy department are for the most part 
paitoent's Implied by its designation. The construction, arming, and distri- 
functions. bution of the naval vessels, both regular and auxiliary, the estab- 
lishment and maintenance of navy yards, the enlistment of men, 
the making of contracts for supplies, and the general administra- 
tion of the country’s armed forces afloat — all these branches of 

1 See helow, p. 499, 
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work are included. The secretary of the navy, hke the secretary 
of war, is practically always chosen from civil life and is ad- 
vised on technical matters by the general board of the navy, a 
body composed of high naval officers assigned by the President. 
Corresponding roughly to the army chief of staff the navy depart- 
ment has its chief of naval operations. Under his direction the 
work of the department is performed by eight bureaus, such as 
navigation, ordnance, engineering, and a number of special boards. 

The marine corps comes within the jurisdiction of the navy de- 
partment. 

A word should be said about the air force. In most European The air 
countries this is a separate branch of the national defense, quite 
distinct from the army and the navy. Great Britain, for example, 
has a minister of air with a place in the cabinet. In the United 
States the air force does not form an independent unified organiza- 
tion but is divided between the army and the navy, each of which 
has its own aeronautical service^ Proposals to consolidate the 
military, naval, and postal air services into a unified department 
of aeronautics have been made but have not yet found favor in 
the United States. An even wider proposal to combine these air 
forces along with the army, navy, and marine corps into one 
great department of national defense has also been discussed but 
without action. On the other hand there is a coordinating board 
representing the army and navy which is intended to ensure an 
adequate degree of unison between the military and naval air 
forces. 


V. The Department of Justice 

Next comes the department of justice. The attorney-general The 
is its head and serves as the chief legal adviser of the national gov- generS.^ 
ernment. The President and the heads of departments call upon 
him regularly for his opinions with respect to points of law. These 
Opinions of the Attorney-General are published, after the manner 
of judicial opinions, and often establish important precedents. 

They are rendered to the executive branch of the government 
only, and never to Congress or to legislative committees. The 
attorney-general is also the representative of the nation in all 
legal proceedings to which the United States is a party. He and ' 
his assistants conduct suits against corporations and individuals 
who violate the federal laws, but his advisory and administrative 
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duties are now so great that he no longer personally appears in 
court, even in the Supreme Court, except on rare occasions. Cases 
before the Supreme Court are usually argued, on behalf of the 
United States, by the solicitor-general, who is the ranking officer 
of the department. 

Again, the attorney-general and his assistants are given the 
responsibility of reviewing, as to form and legality, all executive 
orders before they are issued by the President. Likewise they deal 
with the settlement of claims against the United States. The 
bureau of criminal identification, which collects and classifies^ 
records relating to known criminals for the use of police author- 
ities throughout the United States, is in the department of jus- 
tice, which in addition has supervision over all federal penal in- 
stitutions as well as matters arising unden the federal probation 
laws. 

The department of justice also supervises the work of the fed- 
eral district attorneys and marshals throughout the country. 
There are about eighty of these districts. Likewise the attorney- 
general, either personally or through a special member of his staff, 
investigates and reports to the President upon all applications for 
reprieves or pardons. The burden of work has become so heavy 
that there are now six or seven assistant attorney-generals, each 
of whom is assigned to some important field of departmental 
activity. 


VI. The Post Office Department 

The postmaster-general is what his title implies. His department 
has the largest number of employees (over 300,000 in all) and hence 
the greatest range of political patronage, although this has now 
been greatly diminished by placing most of the positions in the 
classified service. The United States postal service is the biggest 
business of its kind in the world, with 50,000 post offices and a 
gross turnover of about a billion dollars per annum. In conducting 
this great enterprise the postmaster-general awards contracts for 
the transportation of the mails both on land and sea. He also as- 
sumes oversight of the air-mail service, the rural mail service, the 
parcels post system, the handling of money orders, and the postal 
savings banks. ^ 

An important authority possessed by the postmaster-general 

^ See also helow ^ pp. 466-467, 
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is that of denying the use of the mails to swindlers, promoters of A federal 
lotteries, and all concerns which may come under the ban for 
using the service wrongfully. By prosecution for the fraudulent 
use of the mails, moreover, it often happens that dishonest pro- 
moters who have been shrewd enough to keep from the clutches 
of the state authorities are brought to account in the federal courts. 

The United States postal service is a big business — but does it Postal prof 

its 

pay? That question has been the subject of much controversy, deficits. 
The answer to it depends on how you interpret the figures. Usually 
the post office department reports a fair-sized deficit. But part of 
this is due to the enormous amount of matter (official correspond- 
ence, congressmen’s mail, etc.) which amounts to nearly half a 
billion pieces of mail a year and is carried free. If it did not go 
free, some other department would have to pay for it. The carry- 
ing of first-class mail yields a handsome profit, but vhtually all 
other classes of mail (e. g., newspapers, magazines, and parcels) 
are carried at a loss. It is assumed to be good social policy to carry 
these forms of mail cheaply so that the reading habits of the people 
may be encouraged and retail trade promoted. If the postal service 
were conducted on strictly business principles it would doubtless 
yield a large profit but there are considerations other than those 
of profit and loss involved. The results of political patronage, more- 
over, are even more costly in this department than in any other. 

VII. The Department of the Interior 

The department of the interior has a title which does not afford Itsnami^ 
a very good clue to its functions. In the countries of continental 
Europe there are departments called by this name and they have 
mainly to do with interior problems such as the supervision of 
local government, including the government of counties, cities, 
and towns.C But the department of the interior at Washington has 
nothing to do with local government/ It has a great variety of 
duties and they are of such a miscellaneous character that it 
has sometimes been called the ‘department of things in general.” 

These functions can be enumerated (if one has the time and pa- 
tience to do it), but they cannot be grouped or classified. Things 
which belong nowhere else have been turned over to this depart- 
ment, one after another, until it has become a rare hodge-podge 
of unrelated jurisdictions, (^or example, it has charge of Indian 
affairs, public lands, the conservation of natural resources, 
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national parks and monuments, the geological survey, the promo- 
tion of safety in mines, the reclamation of waste lands including 
irrigation projects, the administration of the federal laws relating 
to the conservation of oil, relations with Alaska, Hawaii, Puerto 
Rico, and the Virgin Islands, and, strange to say, the educational 
work of the national government, for the federal office of education 
is sheltered in this carryall of a department. To be interested in all 
phases of his work the secretary of the interior must indeed be a 
man of uncommon versatility. 

Not only that but he must be an adroit and cautious man, for 
no other department is so beset with people who have their own 
ends to serve. Oil leases and timber leases on government lands, 
for example, have proved slippery things to handle. They have 
brought more than one secretary of the inferior into humiliation. 
Indian affairs are likewise a constant source of embarrassment, for 
the poor Indian has ever so many pale-face friends and exploiters 
who besiege the department with protests and plans. Numerous 
sections of the country want swamp lands reclaimed, desert lands 
irrigated, or other waste territory made usable at government ex- 
pense. Then Hawaii, that picturesque little melting-pot in the 
mid-Pacific, sets its varied problems at the department's door. 
Puerto Rico and Alaska, which represent America’s dominion over 
palm and pine, do the same. And the various educational asso- 
ciations in the United States give no surcease from clamor for 
something or other out of the national treasury. / If a statesman 
considered his own peace of mind the departmem of the interior 
is the last one that he would choose, especially in times of eco- 
nomic depression when vast projects of unemployment relief are 
carried on in connection with the work of land reclamation.'^ 

VIII. The Department op Agriculture 


Varied func- The secretary of agriculture has also acquired a varied list of 
responsibilities, but all of them have to do, in one way or another, 
up* with the winning of man’s livelihood from the soil. They include 

the maintenance of agricultural experiment stations, and of vari- 
ous other institutions for the study of soils, plants, and livestock, 
the distribution of seed, the establishment of cattle quarantines, 
the inspection of meats and other food products, the inspection 
of markets, the administration' of federal road funds, the making 
of scientific studies relating to highway construction, irrigation, 
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and drainage, the issue of agricultural bulletins, the compilation 
of weather reports, the management of the forest service, the 
compilation of crop reports and crop forecasts, the conservation of 
wild life, the management of the crusade against noxious insects, 
the enforcement of the laws relating to grain exchanges, and many 
other things of an allied nature. If one desires an impressive 
illustration of the government's ^^constructive” work, there is 
none better than this. The department of agriculture, through 
the work of its more than a dozen bureaus, offices, and services, 
has enormously increased the productivity of the land.^ Its work 
is supplemented by the work of the states, most of which maintain 
their own departments of agriculture. 

IX. The Depaetment of Commerce 

• 

In 1903 Congress created a department of commerce and labor 
but ten years later this was divided into two departments. The 
department of commerce now has about a dozen bureaus and 
services, 'Oiie of the most important is the bureau of foreign and 
domestic commerce which has to do with the development of 
trade both at home and abroad* Other bureaus are concerned with 
the licensing and inspection of steamboats, the maintenance of 
lighthouses and other aids to navigation, the regulation of fisheries, 
and the making of coast and geodetic surveys. The bureau of the 
census and the national bureau of standards are likewise in this 
department, and the patent office was transferred to it in 1925. 

^ One of its bureaus, moreover, has various duties in connection 
with the maintenance and development of the merchant marine. 
Finally, the promotion and regulation of commercial air transpor- 
tation, including the maintenance of aids to air navigation, the 
licensing of planes and pilots, the making of air traffic regulations 
and the investigation of airplane accidents, constitute a responsi- 
bility of the bureau of air commerce which is included in this 
department. 

X. The Department of Labor 

The department of labor has direction of the immigration serv- 
ice and the administration of the naturalization laws. It includes a 

^ The administration of the crop control program is under the general supervi- 
sion of the secretary of agriculture; its organization and functions are described 
below, pp. 253-254, 446-448. 
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conciliation service which seeks to settle labor disputes.^ Like- 
wise it collects labor statistics and publishes, at regular intervals, 
various bulletins on labor conditions in the United States and 
other countries. The department includes a women^s bureau and 
a children's bureau to which are entrusted the administration of 
the laws relating to the employment of women and minors in 
areas under federal control. There is likewise an employment 
service which is charged with the function of developing and co- 
ordinating a national system of employment offices. In a word, 
this department seeks to do for the interests of labor what other 
departments have done for agriculture and commerce respectively. 

In 1935 Congress passed a social security act providing for old 
age pensions, unemployment insurance, grants-in-aid for depend- 
ent children and federal assistance in public health work.- The 
detailed administration of the old age pensions and the system of 
unemployment insurance is devolved upon the states, with the 
federal government making contributions and providing the super- 
vision. The federal agency in general charge of the work is a board 
of three persons appointed by the President with the approval of 
the Senate for terms of six years, with one member retiring bi- 
ennially. This board is included within the department of labor. Its 
function is to administer the provisions of the law with respect to 
old age and unemployment benefits with the exception of matters 
relating to the collection of taxes and the making of investments. 

Mention should also be made of the national labor relations 
board which is associated with the department of labor but is not 
one of the regular bureaus within that department. Its duty is 
to investigate issues, facts, practices, and activities in the field 
of labor relations to the extent that these directly affect the free 
flow of interstate commerce.^ When it finds unfair labor practices 
it may issue a cease and desist order w^hich is enforceable by the 
courts. Likewise the board is empow^ered to conduct elections by 
secret ballot of the employees to determine by what person, per- 
sons, or organization the employees desire to be represented in the 
process of collective bargaining. The board reports to the Presi- 
dent through the secretary of labor but the latter has no powder to 
review or alter its findings. 


1 See also below, p. 425. 

2 For a discussion of the social security system see below, pp. 443-446. 

3 See also below, pp. 448-449. 
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"Those are the ten regular departments. They are not arranged 
on any logical, orderly, or systematic basis. They have grown up, 
one by one, to meet new conditions. When a new bureau or division 
is needed, it is put wherever seems most convenient at the time. 
Then, when a department becomes overcrowded, some of its 
bureaus or divisions are shifted elsewhere. Under the circumstances 
it is not surprising that one can detect a good deal of confusion 
and overlapping in the existing organization. Everyone in Wash- 
ington is aware of this. From time to time it has been proposed to 
give the organization a general overhauling, but there are all sorts 
of political, personal, and practical obstacles in the way, and 
nothing has yet come of the project.^ Likewise there are per- 
sistent clamors for the establishment of additional departments — 
a department of public works, of public health, of education, of 
public welfare, of highways, of conservation. But the tendency 
has been to create new and independent administrative boards, 
services, offices, and authorities outside the purview of the ten regu- 
lar departments, thus providing the additional machinery that 
may be desired.^ 

It has often been urged that a greater degree of harmony and 
cooperation between the executive and legislative branches of the 
national government would be secured if members of the cabinet 
were allowed to sit and speak (although not to vote) in both Houses 
of Congress. Resolutions to that effect have been introduced on 
several occasions but have never found much favor, although Con- 
gress has an undoubted right to give anyone this privilege under 
a provision of the constitution which authorizes both Houses to 
make their own rules of procedure. For a hundred years, moreover, 
delegates from the territories have been allow^ed to sit in the House 
of Representatives and to speak there, although having no right 
to vote. The constitution excludes any person ‘^holding office 
under the United States from being ‘^a member of either House 
during his continuance in oflSice,’^ but the head of a department, 
by taking a part in the deliberations of either House, would not 
become a member of it any more than the chaplain or the clerk. 
He would have no official term, no privilege of immunity from 
arrest, no vote, none of the constitutional attributes of a member. 

^ See W. F. Willoughby, The Reorganization of the Administrative Branch of the 
National Government (Baltimore, 1923). 

2 These multifarious independent agencies and “administrations” are described 
in the next chapter. 
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Conceding, however, that Congress has the power to admit 
the members of the cabinet to its sessions, would it be expedient 
to do so? That question has been many times discussed, and there 
are undoubtedly two sides to it. On the one hand, it has been 
urged that Congress could, in this way, obtain more useful and 
more exact information than it now obtains through roundabout 
channels; that the change would inspire the President to choose, 
as members of the cabinet, men of greater public experience, and 
that it would also compel these men to become proficient in the 
affairs of their several departments, for no incapable head of a 
department could keep from demonstrating his incapacity if he 
had to take part in the deliberations of Congress day by day. 
The plan would help to supply both Houses with leadership and 
would bring team-play into the operations of government. 

On the other hand, it is obvious that by placing ten cabinet 
secretaries on the floor of Congress the executive branch of the 
government would acquire a greatly increased influence over the 
making of laws, even though these cabinet members would have 
no vote in either House^!s^embers of the cabinet would probably 
be chosen, under such conditions, because of their debating power 
in the Senate and the House, rather than for their executive ca- 
pacity^ A premium would be placed on the selection of men who 
had served in Congress and had acquired a strong following there. 
The President would then have, in both Houses, ten loyal defenders 
who would be privileged and ready to use their convincing oratory 
in his behalf. It would greatly enhance his power in promoting or 
opposing legislation. Men who had not been elected by the people 
would have a large influence — by their share in the debates al- 
though not by their votes — in the making of laws, voting of 
money, and framing of national policy. One cannot be sure that 
such an arrangement would prove wise. And why confine the 
privilege to members of the cabinet? Some heads of the independ- 
ent governmental agencies would have an equally strong claim to 
share it. 

Those who serve as the President’s chief administrative sub- 
ordinates, whether in the cabinet or out of it, have already quite 
enough to do without daily participation in congressional debates. 
If they had to spend time in the legislative chambers they could 
not hope to gain adequate familiarity with the problems which 
come to their own oflSce-desks. Tt hardly avails to say that mem- 
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bers of the British cabinet find time to participate in parliamentary 
debates, for this British practice has not proved an undiluted suc- 
cess, as students of comparative government know. If Congress 
suffers from too little executive leadership, parliament suffers 
from too much.^ 

A favorite theme of writers in the field of comparative govern- 
ment has been the series of contrasts between the cabinet system 
of England and that of the United States. The differences, of 
course, are wide and fundamental. It is hardly worth while to 
discuss them at length, for they are relatively easy to compre- 
hend, Here are the chief dissimilarities set down under three main 
heads : 

The members of the English cabinet must be members of one 
or the other branch of parliament; in the United States the mem- 
bers of the cabinet must not be members of either House of 
Congress. 

In England the cabinet is the “great standing committee of 
parliament,” arranging all important business in advance, cham- 
pioning these measures on their way through both chambers, and 
assuming the function of legislative leadership. Englishmen are 
fond of writing about the cabinet^s “strict responsibility to the 
House of Commons,” but the actual practice of English govern- 
ment gives quite as much warrant for a statement that the House 
of Commons merely follows the cabinet's leadership. 

Tn the United States the cabinet may, in an informal way, help 
the President with proposed projects of legislation, but it can 
assume no formal responsibility and it can take no open share in 
facilitating the progress of legislation";' The most important practi- 
cal power of the English cabinet, that of guiding business through 
the legislative chambers, does not belong to the cabinet in America. 

Finally, the English cabinet is by usage responsible to the House 
of Commons, while the cabinet of the United States is not respon- 
sible to Congress. ./An adverse v ote on an y important question in 
the House of Commons is _ sufficient to overthrow the cabinet in 
England; a hundred adverse votes in the Senate or the House of 
Representatives would not necessarily cause the members of the 
American cabinet to resign. Their responsibility is to the Presi- 
dent alone. This is, after all, the outstanding difference between 

1 See the chapter on “The Ministry” in the author’s Governments of Europe 
(revised edition, New York, 1931). 
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the two cabinets. In England the executive branch of the govern- 
ment is ultimately dependent upon the will of the House of Com- 
mons; in America it is independent of Congress, supreme within 
its own sphere and accountable to the people alone. 

Which plan is the better? That is a question which it would be 
a waste of words to argue about. It would be like engaging in a 
debate on the relative strength of an elephant and a whale. Each 
is fitted to its own element and would make a poor showing were 
it to change habitats. Both the English and American systems have 
served their purpose, each in its own political orbit, and the adap- 
tation of the agent to its environment is as essential in the body 
politic as in living organisms. If the American system shows its 
weakness in the defective cooperation which it provides between 
the two great arms of government, it has an offsetting merit in the 
considerable amount of protection which it affords against the 
undue gravitation of power into a few hands. 
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THE INDEPENDENT AND EMERGENCY 
ADMINISTRATIVE SERVICES 

Nothing is so galling to a people as a paternal, or, in other words a meddling 
government, a government which tells them what to read, and say, and eat, 
and drink, and wear. — Macaulay. 
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Until about fifty years ago the entire administrative work of 
the national government was performed by the regular depart- 
ments. Even at that, some of the departments were not overbusy. 
But during the past half-century the general concept of govern- 
mental functions has undergone a steady change. The idea that 
a government should “govern best by governing least” has given 
way to the doctrine that it should actively intervene to control 
and regulate the free play of economic and social forces. In other 
words it has become a more or less generally-accepted political 
philosophy that governments should regulate transportation, 
communication, industrial organization, labor relations, banking, 
credit, insurance, the issue of securities, the overproduction of 
crops, the price of silver and a great many other things. Out of 
this altered concept has developed a steady expansion of govern- 
mental activities. This, in turn, has created new administrative 
duties which to some extent have been absorbed by the ten regular 
departments, but for the most part have led to the establishment 
of independent agencies outside the cabinet circle. 

A variety of reasons, historical, political, and personal, have 
dictated the creation of these numerous boards, bureaus, and 
offices with an independent status. In some instances there was 
a desire to provide bipartisan representation (as in the case of the 
civil service commission) and this could not be done if the work 
were placed in any single-headed department. In other instances 
there seemed to be an urgent need for continuity, which could be 
had by so constituting a board that only one of its members would 
retire at a time. And in still other cases the creation of an inde- 
pendent agency was dictated by the fact that no one of the regular 
departments was anxious to undertake the new duties. Finally, 

240 
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some of the new services were called into existence by the emer- 
gency program and it- seemed desirable to place them in a position 
of direct responsibility to the President. At any rate the whole 
system has grown by merely adding one piece of administrative 
machinery to another until the result is a jumble which almost 
baf&es description. 

A complete list of these independent and emergency adminis- 
trative services, with a detailed statement of their functions, 
would fill an entire volume. Even then it would be inaccurate 
within a few months because of the almost daily changes which 
are being made in the organization of the different agencies and 
in the distribution of duties among them. For most of these changes 
do not require action by Congress : they can be made by executive 
order. In 1933 Congress gave the President a wide range of power 
to combine, coordinate, or abolish administrative agencies and this 
authority has been freely used, especially with respect to those 
offices which have been set up during the past few years as part 
of the recovery program. 

Today there are at least a hundred commissions, boards, bu- 
reaus, divisions, offices, services, ^ ^administrations'^ and ‘^authori- 
ties” created by the national government to function outside the 
ten regular departments.^ As a preliminary classification they 
may be grouped into two categories: those which have been es- 
tablished as part of the nation^s permanent administrative equip- 
ment, and those which have been created to cope with the eco- 
nomic depression. The latter are not avowedly intended to be 
permanent, and some of them have been established under laws 
which expire at a given date. But it is an axiom of practical 
politics that governmental agencies invariably try to perpetuate 
their own lives and are never ready to give up their powers when 
the conditions which called them into existence have passed. 
They seek, and usually find, reasons to justify their immortality. 
Some of the so-termed emergency services, therefore, are likely to 
become permanent additions to the administrative mechanism. 

Among the permanent administrative agencies outside the regu- 
lar departments, some of the most important are the regulatory 

1 A complete list of all the administrative agencies of the federal government, 
including the regular departments, the independent boards, and the emergency 
(or alphabetical) services, may be found in the United States Government Manual 
issued by the National Emergency Council. This publication includes a brief 
statement of the work performed by each agency. See above^ p. 221, footnote. 
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boards which have been established at various times for the pur- 
pose of making sure that laws passed by Congress for the control 
of transportation, communication, and industry are properly 
carried into effect. They exist because such laws rarely achieve 
their purpose unless some body of officials is given the direct re- 
sponsibility for administering them. They exist, for a second 
reason, because successful regulation requires a resiliency which 
statutes are unable to provide. To secure flexibility in the admin- 
istration of a regulatory statute it is necessary to endow some 
administrative agency with power to use discretion within the 
general provisions of the law. 

The Interstate Commerce Commission 

The interstate commerce commission is the oldest among these 
permanent regulatory boards. It was established in 1887 to super- 
vise the execution of the national laws relating to foreign and inter- 
state trade, more particularly the laws relating to the railroads. 
The original powers of the commission, however, have been greatly 
extended by successive acts of Congress during the past quarter 
of a century. Today it is charged with the duty of seeing that the 
interstate railroads and other common carriers maintain reasonable 
rates and give adequate service. To this end its approval must be 
had for rates and fares charged by companies engaged in interstate 
transportation. Its permission is also needed before an interstate 
railroad can issue new securities, or build new lines, or abandon 
old ones. The commission prescribes the form in which accounts 
and records shall be kept by all carriers within its jurisdiction and 
may require periodical reports from them. It also administers the 
several acts of Congress with reference to safety appliances on 
railroads. Finally, the interstate commerce commission has been 
vested by Congress with the duty of preparing and adopting a 
plan for the consolidation of the railroads into a limited number of 
general trunk systems; meanwhile its approval is necessary before 
any merger of railways can take place. By an act of Congress in 
1935 the commission was given jurisdiction over motor carriers 
engaged in interstate transportation. 

The commission is now composed of eleven members, each 
appointed for a seven-year term by the President with the con- 
sent of the Senate. From its membership the commission elects 
a chairman who serves for one year. It also appoints a secretary 
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who serves as the board^s executive officer, and in addition employs 
a large staff of engineers, accountants, examiners, attorneys, special 
agents and other subordinate officials. Because of the large amount 
of work which it has to do, the commission has created six divisions, 
each having at least three members, and each of these divisions 
may make rulings (subject to review by the commission) which 
have the same force and effect as if made by the commission itself. 
The work of the interstate commerce commission is quasi-judicial 
in its nature, for it largely concerns the adjudication of contro- 
versies between transportation companies and shippers of mer- 
chandise. The commission has become the right hand of Congress 
in the exercise of its power to control interstate commerce.^ 

Federal Trade Commission 

t 

Another important board which exercises authority in the 
domain of commerce and industry is the federal trade commission, 
established in 1914. This commission took over the work formerly 
handled by the bureau of corporations in the department of com- 
merce, but acquired from Congress a wide range of authority in 
addition. It now consists of five members appointed by the Presi- 
dent, with the approval of the Senate, for a seven-year term. 
The act of 1914 forbade unfair methods of competition in inter- 
state commerce and the federal trade commission is empowered 
in a broad way to investigate and to prevent such practices by 
all persons, partnerships and corporations except common carriers, 
telegraph, telephone and radio companies, and banks, all of which 
are under the supervision of other federal authorities.^ Unfair 
practices in industry include such things as unprofitable com- 
petition, price discriminations in favor of certain purchasers, and 
'Hying contracts or agreements to purchase exclusively from one 
concern in return for price concessions. 

By subsequent action of Congress the commission was given the 
duty of enforcing the laws against combinations in restraint of 
trade, otherwise known as the anti-trust acts. The commission 
likewise is authorized to collect and publish information on the 
economic phases of domestic industry and foreign trade. To this 
end it may require the filing of reports by corporations engaged 

1 See also the discussion of the commerce power of Congress, pp. 409-414. 

2 Common carriers by the interstate commerce commission; telegraph, telephone, 
and radio companies by the federal communications commission, and banks by 
the comptroller of the currency. 
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in interstate commerce and may investigate complaints made by 
foreign firms against American importers or exporters. When the 
commission finds on investigation that any unfair trade practice 
is being pursued it issues an order to cease-and-desist.^ These 
orders, if need be, are enforced by the federal circuit courts of 
appeals, which also have power to set aside or modify the orders 
if they find that the commission has overstepped its legal 
authority. 2 


Federal. Communications Commission 

Organiza- The federal communications commission was created in 1934. 

Its duty is to regulate interstate and foreign communication by 
wire or radio. Prior to 1934 this function was divided between 
the interstate commerce commission (which had authority over 
telegraph, telephone, and cable companies) and a federal radio 
commission. The new commission combines both these jurisdic- 
tions with a view to making the system of regulation more effective. 
It has a membership of seven, appointed by the President with 
senatorial concurrence, one of its members being designated as 
chairman. The federal communications commission has appor- 
tioned its work among three divisions, namely, the telegraph, 
telephone, and broadcasting divisions. It maintains twenty field 
offices at various points throughout the United States. 

Thereguia- A large part of the commission's responsibility, at the present 
b^^adcast-^*^ time, is connected with the licensing of broadcasting stations, the 
iiig- allocation of wave-lengths to them, the determination of the hours 

in which they may operate, and the placing of limitations upon 
the amount of sending power that they may use. The communica- 
tions commission may revoke a license in any case where it finds 
that a station is not being operated in the public interest. This 
gives it a measure of authority over broadcasting which might 
readily be widened into a general censorship. Thus far, however, 
the commission has refused to exercise any close surveillance over 
radio programs although it has occasionally ordered the revoca- 
tion of licenses for such offenses as the use of scurrilous language 
and the broadcasting of fraudulent advertising. All radio stations, 
of whatever capacity, are subject to federal licensing on the theory 
that they are engaged “in interstate commerce, although it is 


See also helow^ pp. 438-439. 

2 For an explanation of these courts see pp. 539-540, 
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not commerce but entertainment which most of their programs 
feature. Even the so-called local stations are held to be interstate in 
their scope, for potentially their waves go across state boundaries. 

Securities and Exchange Commission 

A newcomer in the field of federal regulation is the securities 
and exchange commission, established in 1934, and consisting of 
five members. They are presidential appointees, with the Senate’s 
approval, and serve for five years, one member retiring annually. 
The commission was set up to administer the provisions of statutes 
which Congress enacted during 1933-1934 in its endeavor to curb 
various abuses which had become widely prevalent in the flotation 
and marketing of securities.’- To this end the law^s require that all 
new issues of securities, except a few exempted ones, must be sub- 
mitted to the commission before being offered for sale in interstate 
commerce or through the mails. In connection with this submis- 
sion a registration statement must be filed giving all essential in- 
formation, for the truthfulness of which the promoters are re- 
sponsible. The commission does not pass on the intrinsic value 
of any securities w^hich it approves for issue, but merely requires 
the full disclosure of such facts as will enable an intelligent in- 
vestor to use his own judgment. 

The commission also regulates the stock exchanges. Its approval 
of their organization and by-laws is required. Likewise all secu- 
rities listed on such exchanges must be registered with the com- 
mission and in this connection the commission may require a full 
disclosure of financial conditions in those corporations whose 
securities are listed. Its duty is also to prevent the making of 
unfair profits in stock-market manipulations by “insiders” who 
acquire knowledge superior to that of the investing public. The 
practice of buying stocks on margin is likewise subject to regula- 
tion, but rules relating to the amount of such margins are made 
by the federal reserve board. ^ The general purpose of all this regu- 
lation is to provide investors with adequate information about 
securities so that they may be enabled to form intelligent opinions 
concerning the true value of stocks and bonds, likewise to protect 
the public against fraud by insisting that stock exchanges shall 
be unmanipulated and honestly conducted. 

1 The securities act of 1933 and the securities exchange act of 1934. 

2 See heloxo, p. 398, 
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By the public utility holding companies act of 1935 the secu- 
rities and exchange commission was also given powers in relation 
to all public utility holding companies which are engaged in inter- 
state commerce or which make use of the mails in connection with 
their business. As will be more fully explained later, the commis- 
sion has power to require the registration of all such concerns and 
is vested with the function of bringing about a simplification of 
public utility corporate organization in order that the interests 
of both consumers and investors may be properly safeguarded.^ 

Social Security Board 

Another federal board, of high potential importance, is the 
social security board which was established (1935) in accordance 
with the provisions of the social security act. The social security 
board consists of three members appointed by the President. 
Its general function is to supervise the administration of those 
portions of the social security law which relate to old age pensions 
and unemployment compensation. ^ It does not have jurisdiction 
over other matters which are covered by this important statute, 
including aid for the blind, public health work, and child wel- 
fare. Nor does it have the responsibility for investing the funds 
which are accumulated from the contributions of employers and 
employees under the provisions of the law. This duty is devolved 
upon the secretary of the treasury. 

Federal Power Commission 

Another regulatory board of a permanent character is the federal 
power commission. As reorganized in 1930 this body consists of 
five commissioners appointed by the President, and its chief func- 
tion is to administer the provisions of the federal water power act 
which Congress passed in 1920. This statute represents the desire 
to promote the improvement of navigation and the development of 
water powers through the licensing of projects in streams subject 
to federal jurisdiction, while at the same time protecting power- 
users against unreasonable rates. It may be mentioned that all 
navigable streams, wherever situated in the United States, are to 
a considerable extent under federal jurisdiction. In order to pro- 
tect the consuming public and to promote the financial stability 

1 See below, pp. 428-430. 

2 See below, pp. 443-446. 
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of water-power enterprises which have been licensed by the na- 
tional government, the commission is authorized to regulate their 
rates and conditions of service whenever they are engaged in inter- 
state business or in business wholly within a state if the state has 
no regulatory agency of its own. 

The payments to be made, by way of rental, for water-power 
licenses are fixed by the commission. It is also provided by the 
federal laws that the United States, or any state or municipality 
designated by it, shall have the right to take over any licensed 
water-power enterprise at the expiry of the license term upon pay- 
ment of the net investment which must not exceed the fair value 
at the time of the taking over. To make this ^Yecapture^^ provi- 
sion effective the commission requires all licensees to keep an ap- 
proved system of accounts and each year it figures the net invest- 
ment currently. As a very large additional task the commission 
was directed in 1934 to make a nation-wide survey of power re- 
sources, rates charged for electricity, and costs of electrical dis- 
tribution. 


The Tariff Commission 

Then there are various boards and bureaus whose functions are 
not regulatory in the usual sense but serve to facilitate the admin- 
istration of various important federal laws. The tariff commission 
is one of these. Twenty years ago or thereabouts Congress author- 
ized the establishment of this board, which was subsequently given 
additional powers and considerably reorganized in 1930. It is now 
made up of a chairman, a vice chairman and four other members, 
all of whom are appointed by the President in the usual way for a 
six-year term, with one term expiring each year. Not more than 
half the membership may be drawn from one political party. The 
commission's primary function is to investigate and report on tariff 
matters in general and to make such special studies as the Presi- 
dent or the appropriate committees of Congress may require. Por 
example, the staff of the commission compiles classifications of 
imported articles which are comparable with those of American 
production, and ascertains the import costs of such commodities. 

Likewise the tariff commission investigates the difference be- 
tween the production costs of commodities in the United States 
and abroad, using these investigations as the basis of recommenda- 
tions to the President in connection with the “flexible clause’^ of 
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the American tariff.^ It has also been given the duty of searching 
out instances in which any foreign country discriminates against 
imports from the United States and of inquiring into allegations of 
unfair practices in connection with the importation of goods. The 
commission, finally, serves as a source of information and advice 
in connection with the negotiation of foreign trade agreements in- 
sofar as these involve tariff modifications. It is scarcely necessary 
to point out, of course, that the tariff commission does not frame 
the tariff. That function belongs to Congress which is supposed to 
utilize the commission's knowledge of the subject, but usually does 
so to a very limited extent. Tariff schedules are drawn by con- 
gressional committees with more reference to political pressure than 
to expert advice concerning economic requirements. 

Civil Service Commission 

The civil service commission is one of the oldest among the inde- 
pendent boards, having been established more than fifty years ago. 
Its functions, as already pointed out, are to administer the na- 
tional laws relating to appointments in the classified service. ^ More 
specifically it makes the rules relating to civil service competitions, 
and supervises the holding of the examinations. The commission 
keeps a file of service records covering all persons in the classified 
service and passes upon the qualifications of all such persons who 
are proposed for transfer from one classified position to another. 
The scope of the commission's work may be judged from the fact 
that in 1934 there were more than 460,000 persons in the classified 
service out of a total of about 660,000 officers and employees on 
the federal government's payroll. 

Bureau of the Budget 

Congress in 1921 provided for the establishment of a national 
budget system. It directed the President to submit an annual 
budget and created a bureau of the budget to assist him in per- 
forming this duty. The bureau is in the treasury department but 
is under the immediate direction of the President and hence may 
properly be ranked as an independent administrative agency. It 
is headed by a director whom the President appoints. This direc- 
tor's function is to receive from the heads of all administrative 

1 See below, pp. 415— il7. 

2 See above, pp. 189-190. 
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departments and other agencies their estimates of appropriations 
needed for the coming fiscal year. These, in consultation with the 
President, are then revised, reduced, or increased as may seem ad- 
visable and combined into a budget. Together with estimates of 
government revenues this compilation is then transmitted to Con- 
gress by the President.^ 

Agencies for the Control of Banking 

Several important federal agencies are concerned with banking Federal 
and credit. First among these is the board of governors of the fed- boSf 
eral reserve system which includes seven members appointed by 
the President with the approval of the Senate. In selecting these 
seven members the President is required to afford fair representa- 
tion to the financial, agricultural, industrial, and commercial in- 
terests as well as to the various geographical divisions of the 
coxmtry. The functions of this board, and its relation to the 
banking system of the United States, are explained in a later 
chapter. 2 

The farm credit administration is designed to provide a complete Farm credit 
and coordinated credit system for agriculture by making available traUwir 
to farmers both long-term and short-term credits. It includes under 
its supervision the twelve federal land banks and the various joint 
stock land banks which make long-term mortgage loans to agri- 
culturists, the twelve intermediate credit banks which make short- 
term loans on the security of agricultural products and livestock, 
likewise the twelve production-credit corporations, the central and 
district banks for agricultural cooperatives (which provide credit 
for farmer-cooperative purchasing and marketing operations), and 
the federal farm mortgage corporation which aids in financing the 
lending operations of the federal land banks. 

The farm credit administration consists of a governor, two dep- 
uty governors, and four commissioners. It should be explained at 
this point that the country is divided into twelve districts, in each 
of which there is a federal land bank, an intermediate credit bank, 
a production-credit corporation and a bank for cooperatives. All 
four are located in the same city and have the same directors, but 
each has its own operating officers. The work of these various in- 
stitutions will be further discussed in connection wdth a later con- 

1 For a discussion of budgetary procedure in Congress see below, pp. 374-378. 

2 Below, Chapter XXII. 
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sideration of the government’s relation to the banking and credit 
system.^ 

The federal deposit insurance corporation was created on the 
heels of the banking emergency but will undoubtedly be re- 
tained as a permanent federal instrumentality. Its board of direc- 
tors consists of three members, including the comptroller of the 
currency. The chief function of the FDIC is to insure the deposits 
of all banks which are entitled to the privilege of deposit insurance 
under the federal laws. Incidental to this function the corporation 
may act as receiver for closed banks or may operate new national 
banks for a limited time in order to make available to depositors in 
closed banks the insured amount of their deposits. ^ 

Miscellaneous Independent Agencies 

In addition to the foregoing there is a long list of permanent 
administrative agencies with functions which do not easily lend 
themselves to classification. The duties of each, however, is fairly 
well indicated by its title. For example, there is the Library of 
Congress which is now the largest depositary of books in the 
United States, and probably the largest in the world. With its 
collection of nearly eight million books, pamphlets, periodicals, 
maps, manuscripts, engravings, and other items this library is 
administered as a separate agency under a librarian who is ap- 
pointed by the President. Originally established for the conven- 
ience of Congress, the institution has become a national library 
which attracts research scholars from all parts of the country. 
Incidentally it has charge of the granting of copyrights. 

The national government does all its own printing, maintaining 
for that purpose the world’s largest printing plant. All bills intro- 
duced into Congress, all reports and journals, as well as the daily 
issues of the Congressional Record are printed in this establishment. 
This publication contains the complete record of proceedings in 
both Houses. The post office department, however, is the largest 
customer of the government printing oflS.ce for post cards, money 
order applications, change-of-address cards and so forth, although 
postage stamps are made by another government agency, the 
bureau of engraving. Other departments, together with the various 
independent agencies and emergency services, also make heavy 

1 See below, pp. 403-406. 

2 See also below, pp. 401-402. 
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demands on the government printing office which provides them 
not only with printed material but with blank paper, inks and 
various other supplies. The office is headed by the public printer 
whose appointment comes directly from the President with the 
approval of the Senate. All his subordinates are selected under civil 
service regulations. 

The office of the superintendent of documents supervises the dis- The superin- 
tribution of all federal government publications. Such publica- documL^L 
tions, for the most part, are sold, not given away. The superin- 
tendent is appointed by the public printer and is under his general 
direction, but the office is independent in the sense that it receives 
its own direct’ appropriation from Congress. Any government 
publication can be had from the superintendent of documents at 
the listed price. Free copies are supplied to a selected list of libraries 
distributed throughout the country. 

More than a hundred years ago an Englishman named James The Smith- 
Smithson bequeathed a half-million dollars to the United States of stuSiom' 
America to found ^^an establishment for the increase and diffusion 
of knowledge among men.^^ Why he did this nobody knows, for 
Smithson had never been in America. He was born in France, 
educated in England, and died in Italy. At any rate Congress 
accepted the bequest, created the Smithsonian Institution, and in 
1904 did honor to the benefactor by bringing his bones from Genoa 
to rest in American soil. The institution is governed by a board of 
regents consisting of the Vice President of the United States, the 
Chief Justice, three senators, three members of the House and six 
citizens appointed by joint resolution of Congress. This board 
appoints the secretary of the institution who is its executive officer. 

The Smithsonian Institution has under its operating direction 
various scientific, literary, and artistic agencies including the 
bureau of American ethnology, the national zoological park, the 
United States national museum and the national gallery of art. 

Then there is the veterans' administration into which has been Veterans’ 
consolidated all federal agencies dealing with veterans' affairs. In 
1930 it took over the old bureau of pensions which for many years 
was included in the department of the interior. In brief, the veter- 
ans' administration administers all laws relating to pensions, relief, 
insurance, hospitalization, and other benefits provided for former 
members of the military and naval forces or for their widows or 
dependents. The head of the veterans' administration is an ad- 
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ministrator, appointed by the President. Some idea of the extensive 
work which this administration performs may be gleaned from the 
fact that it has nearly 35,000 employees. 

A score or more of other agencies, varying in importance, have 
names which generally indicate their functions. Among them are 
the national mediation board which endeavors to adjust disputes 
arising between interstate carriers and their employees, the 
railroad retirement board, the inland waterways commission, the 
general accounting office (see p. 374), the battle monuments 
commission, the national archives council, the national historical 
publications commission, various international boundary com- 
missions, the board of surveys and maps, the central statistical 
board, the national research council, the science advisory board, 
and many others. 

The Emergency Services 

The economic depression which began in 1929 was not the first 
of its kind. It differed from previous depressions, however, in its 
wider scope and greater severity. Likewise there was a difference 
in the procedure by which the country tried to deal with it. In all 
previous economic emergencies (such as those of 1837, 1873, and 
1893) the federal government left the problem of relieving un- 
employment to the states and municipalities. In the early stages of 
the recent depression it tried to do the same thing; but the critical 
nature of the situation dictated a change in policy and eventually 
the federal authorities found themselves loaded with most of the 
burden. It became their task to provide a program of relief and 
recovery legislation with which it seemed desirable to combine a 
considerable amount of economic and social reform. This, in turn, 
necessitated the creation of many new commissions, boards, 
bureaus, offices and other administrative authorities, — ^the alpha- 
betical agencies as they have commonly been called. 

Earliest among these emergency services was the reconstruction 
finance corporation (RFC). It was established by Congress in 1932 
at the suggestion of President Hoover and given functions which 
have been greatly widened by subsequent legislation. The manage- 
ment of the corporation is vested in a board of directors consisting 
of the secretary of the treasury ex-officio, and six other members 
appointed by, the President with the approval of the Senate. 

The chief function of the reconstruction finance corporation is to 
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provide emergency financing facilities for various institutions and 
enterprises, including banks, trust companies, building and loan 
associations, mortgage companies, credit unions, insurance com- 
panies, and railroads, as well as for a wide variety of industrial and 
commercial concerns. This is done by lending money, either di- 
rectly or through some other government agency. Such loans are 
made upon adequate security in the form of bonds, debentures, 
notes or preferred stock issued to the government by the borrower. 
In addition the corporation has been authorized and directed by 
law or by executive order to provide funds for various emergency 
administrative services such as the farm credit administration, 
the federal housing administration and the federal emergency relief 
administration. To provide this money the corporation is au- 
thorized to issue and, sell its own bonds, debentures, notes and 
other obligations (guaranteed by the government) to the extent of 
several billion dollars. 

The agricultural adjustment administration (AAA) was estab- 
lished in 1933. Although within the jurisdiction of the secretary of 
agriculture it was placed under the immediate direction of an ad- 
ministrator appointed by the President. The avowed general pur- 
pose of the AAA was to promote economic recovery by raising 
the purchasing power of American agricultural products. This it 
endeavored to do by production-adjustment programs and other 
activities designed to assist agriculturists in maintaining a balance 
between their production and the effective demand for their 
commodities, thus getting rid of price-depressing surpluses. 

More specifically the administration inaugurated a compre- 
hensive program of crop-production control involving contracts 
with farmers, planters, and stock raisers whereby the latter 
agreed to curtail production in return for governmental payments 
to them. Millions of these contracts were made. Quotas on the 
quantities of certain agricultural products which may be marketed 
were likewise established. Various other activities of the adminis- 
tration aimed at the improvement of marketing facilities for 
agricultural products and sought to eliminate unfair or waste- 
ful competitive practices among the distributors of such products. 
In the case of certain crops, such as cotton, a national quota was 
fixed, and allotments were made to the various states on the basis 
of their past production. These allotments were equated among the 
individual growers of cotton. 


Its func- 
tions. 


The agricul- 
tural ad- 
justment 
adminis- 
tration. 


Crop- 

production 

control. 



254 THE GOVERNMENT OF THE UNITED STATES 


Processing 

taxes. 


Declared 
unconstitu- 
tional in 
1936. 


The new ag- 
ricultural 
arrange- 
ment. 


National 

recovep^ 

adminis- 

tration. 


The financing of this production-control program was provided, 
at the outset, by the levying of what are known as processing 
taxes.^^ These were to be paid by the cotton mills, flour mills, 
sugar factories, tobacco factories, packing houses, or other con- 
cerns which first utilize or “process^’ the agricultural products 
which were placed under control. The processor, in turn, was 
supposed to recoup himself by charging higher prices for textiles, 
flour, sugar, tobacco, beef, pork, and so on to the consumer. 

But many of the concerns which were subject to these processing 
taxes refused to pay, and carried the matter into court. The issue 
finally came before the Supreme Court of the United States which 
decided by a six-to-three vote in the Hppsac J^ills Case that the 
processing tax feature of the agricultural adjustment act was un- 
constitutional.^ In making this decision t^e court did not deny 
the power of Congress to tax, or to appropriate money; but it 
(^nied the right of Congress to make a levy on one group fonthe 
purpose of coercing another group into actions which the consti- 
tution does not give Congress the authority to control, that is, The 
methods of agriculture within a single state. 

The invalidation of the agricultural adjustment act by this 
decision left the problem of assisting the farmer unsolved, and 
Congress immediately turned its attention to other means of 
gaining the desired ends within the limits of the constitution. 
Various ways seemed to be open, as for example the levying of a 
regular excise tax on processed farm products and the payment of 
subsidies to farmers for soil conservation, or, as an alternative, the 
diverting of proceeds from customs duties to such forms of agri- 
cultural relief as would not infringe the reserved powers of the 
states. 

The national recovery administration was established in 1933 
to administer provisions of the national industrial recovery act. 
At the outset a single administrator was placed in charge, but later 
the work was transferred to a bdTard. The broad purposes of the 
national industrial recovery act were to increase employment and 
to raise wages, thereby augmenting the purchasing power of the 
country. It also sought to procure the elimination of unfair com- 
petition by placing all members of the same industry on an equal 
basis as regards maximum hours of labor and minimum wages. To 
achieve these ends it was provided that each industry should 

1 U. S. V. Butler et ah-, 80 L. Ed. (Advance Opinions) 287-306. 
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agree upon a code of fair competition applicable to itself and submit 
this code to the national recovery administration for approval. 
To receive such approval a code was required to include provision 
for collective bargaining (pp. 448-449). Upon approval it was pro- 
vided that each code would have the force of a federal statute, the 
enforcement of the code provisions being vested in the first instance 
with a code authority, chosen within the industry itself, but with the 
ultimate enforcing authority vested in the national recovery admin- 
istration.^ Industries operating under approved codes were likewise 
to be exempted from the provisions of the federal anti-trust laws. 

As originally conceived, the plan was to have a code for every 
industry, big arid little. This, how^ever, meant a great multitude of 
codes and the task of enforcing them all became a physical impos- 
sibility. To a considerable extent the original plan had broken 
down in 1935 when the Supreme Court declared the entire law to be 
unconstitutional. 2 Congress thereupon established a greatly modi- 
fied arrangement which encouraged the making of codes of fair 
competition on a voluntary basis and provided exemption from the 
anti-trust laws in the case of all industries w-hich conform to cer- 
tain requirements as to hours of labor, minimum wages, and col- 
lective bargaining. 

When it became apparent, in 1933, that the states and munic- 
ipalities could not carry the burden of relief due to unemployment. 
Congress authorized a large appropriation to aid the states in 
meeting their relief costs. To supervise the allocation of this 
money a federal emergency relief administration was established. 
Much of the relief was given by means of a civil wmrks program 
which provided employment at prevailing wrage rates on public 
enterprises in the states and in their political subdivisions, but 
direct relief in the form of food, clothing, shelter and money allow^- 
ances was also provided. In due course the civil w^orks program 
was replaced by a nation-wide public wmrks project under the 
public works administration. Meanw’hile the national government 
decided that all employable persons on direct relief were to be 
transferred to the w^orks progress program, leaving the unem- 
pioyabies to be supported by the states and municipalities. 

1 Pending the framing of these various individual codes a “blanket code” was 
framed and all concerns employing labor were asked to signify their acceptance 
of it. On doing so they were given the privilege of displaying a special insignia, 
the Blue Eagle. 

2 The decision, which was unanimous, is discussed helow, p. 442. 
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The federal emergency public works administration (PWA), 
which took over the civil works program, was established to pro- 
mote recovery through the construction of useful public works. 
The secretary of the interior was appointed to serve as administra- 
tor for this public works program, assisted by a special board of 
public works. Allotments for work on federal projects were made 
by the PWA to the various government departments; in addition 
money was alloted to the states and their subdivisions both by 
grants and by loans. No grants were made to private concerns 
but some loans were made to railroads and certain other corpora- 
tions for projects that could be considered as of a public nature. 

The works program was subsidized by Congress in 1935 by an 
appropriation of nearly five billion dollars. The program is headed 
by the President himself and he passes on all allotments to the 
states but is assisted in this by an advisory committee on allot- 
ments. A works progress administration, with an administrator 
at its head, is responsible for getting the program expedited after 
the allotments have been made. The purpose of the works program 
is to take all employables off the relief rolls and provide them with 
employment until such time as industry can absorb them. They 
are paid at rates which are sufficient for maintenance but lower 
than the prevailing rates for similar work in private employment. 

As a branch of the public works administration a housing division 
and a housing corporation were also organized. Their purpose 
is to promote a program of slum-clearance and low-cost housing. 
They do not make loans to individuals but can assist any properly 
constituted public bodies such as state housing authorities or 
municipalities to undertake low-cost, low-rental, large-scale 
housing projects. Groups of sponsoring private citizens, organized 
on a non-profit basis, may also be aided in this way. Where housing 
projects are constructed by the federal authorities they may be 
leased to and managed by local groups on approved terms. 

The foregoing agencies should not be confused with the federal 
housing administration which was established under the provisions 
of the national housing act in 1934. Its function is to insure banks 
and other lending institutions against losses on loans made by them 
for house construction, home renovation and the purchase of house- 
hold equipment such as refrigerators or furnaces. No loans to 
individual borrowers are made by the FHA. It merely guarantees 
to reimburse banks and other credit institutions for not exceeding 
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twenty per cent of the losses which they may incur through making 
loans to private individuals within the limitations prescribed. To 
obtain the benefit of this twenty-per-cent insurance all loans must 
have the approval of the FHA at the time that they are made. 

The^ there is the resettlement administration which includes a 
division of subsistence homesteads operating thi'ough a federal 
subsistence homesteads corporation. The purpose of the resettle- 
ment administration is to assist the transfer of destitute and low- 
income families from overcrowded industrial communities to 
areas where they can be self-supporting. It is also concerned with 
the project of rehabilitating rural workers by making subsistence 
homesteads available for them. To this end it has adopted the 
policy of creating homestead communities in which garden home- 
steads or subsistence hQmesteads are built and sold on easy terms 
to those who will occupy them. An industrial worker’s garden 
homestead consists of a small house and one or two acres of land 
which he is supposed to cultivate in his spare time. A subsistence 
homestead comprises a house with a much larger acreage together 
with the necessary outbuildings, stock, tools, seed, and fertilizer 
to make a start. Repayment is made in monthly pa 3 nnents over a 
thirty-year period. Projects involving reforestation and flood 
control are also under the direction of the resettlement administra- 
tion. 

Everyone has heard of the civilian conservation corps (CCC) 
which is ofiicially known as the emergency conservation work 
organization. Its management is vested in a director who is 
assisted by an advisory council representing the war, interior, 
agriculture, and labor departments. The purpose of the organiza- 
tion is to provide work for unmarried, unemployed men (between 
the ages of 18 and 25) in civilian conservation camps where they 
work on roadbuilding, fire prevention projects, the improvement 
of national forests, and so forth. After working hours an educa- 
tional program is provided. Men are selected for the camps under 
the supervision of the department of labor, but the camps are 
maintained under the direction of the war department which 
has charge of transporting, feeding, and housing the men. The 
work which the men do in the camps, however, is laid out and 
supervised by the forest service and the national parks service 
in their respective areas. Applicants are enrolled for six months 
at a time. Virtually all the work is done on publicly owned land 
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but Congress has authorized an extension to private lands where 
the project is demonstrably of public benefit, as, for example, in 
the checking of soil erosion which aggravates flood conditions. 

In 1935 an executive order established a national youth admin- 
istration. The purpose of this organization is to find, employment 
in private industry for unemployed young men and women, like- 
wise to train them for industrial, technical, and professional 
employment opportunities. In addition its duty is to provide for 
the continued attendance of needy youths in high schools and 
colleges. Work projects are also devised under its direction to 
meet the needs of youths who are capable of being employed on 
them. 

The foregoing catalogue does not by any means exhaust the 
list of emergency services. There are atdeast a score of others 
such as the alcohol control administration, national resources 
board, national emergency council, national mediation board, 
Tennessee Valley authority, commodity credit corporation, 
petroleum administrative board, central statistical board, electric 
home and farm authority, national labor relations board, the 
United States information service, the national reemployment 
service, the rural electrification administration, the soil conserva- 
tion service, federal surplus relief corporation, and so on. In most 
cases the general functions of these agencies are indicated by their 
titles, and in any event the details are hardly worth enumeration 
because they can be so readily found in the United States Govern- 
ment Manual. In fact one need only glance through this ponderous 
volume of nearly six hundred pages to realize what an expansion of 
federal administration has taken place in the United States during 
the past few years. And the whole picture is being altered day by 
day. 

The administrative services of the United States now constitute 
a huge and highly complicated mechanism which has spread itself 
from the national capital into every nook and corner of the land. 
Each department, bureau, board, and office has its functionaries 
scattered all over the country. Despite assurances to the contrary, 
many of these officials have been given their places as a reward for 
party service. Consequently they do not represent a high standard 
of administrative efficiency. It is a commonplace that laws are no 
better than the men who administer them, but no commonplace 
of statesmanship has been more flagrantly disregarded than this 
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one. The most immediate need of the American governmental 
system today is not a conveyance of greater powers to the national 
government, or more laws, or more executive orders, or a further 
elaboration of the administrative machinery. More urgent than 
any of these is the need for a more competent and better-trained 
administrative personnel in all ranks of the government service. 

This improvement can only be secured by making the public 
service a career of such attractiveness and security of tenure 
that it will draw young men of ability into it and keep them 
there. It is futile to talk of effective, long-range economic or social 
planning so long as we mamtain in full vigor a spoils system which 
is the very negation of ail that planning implies. It is idle to expect 
that the economic life of the nation can be guided into proper 
channels by men whose chief claim to a place in the public service 
is the fact that they have failed to make headway in private voca- 
tions. No new deal in this or any other country will prove an 
enduring success until the thousands of subordinate public officials 
to whom its routine work of administration is entrusted are chosen 
on a merit basis, accorded a reasonable degree of security, and 
properly trained in the work which they are expected to do. 

REFERENCES 

The Independent Boabds and Offices. There is a series of seventy 
small volumes known as the Service Monographs of the United States 
Government These little volumes deal in an authoritative way with the 
various permanent boards, bureaus, and offices. Prepared by the Insti- 
tute of Government Research they are published by the Brookings Insti- 
tution, Washington, D. C. Special attention should also be called to 
I. L. Sharfman, The Interstate Cominei'ce Commission (2 vols., New York, 
1931, also Part III, Vol. A, New York, 1935), Walker D. Hines, The In- 
terstate Commerce Commission (New York, 1930), J. Bernhardt, The In- 
terstate Commerce Coinmission: Its History ^ Activities and Organization 
(Baltimore, 1923), G. C. Henderson, The Federal Trade Commission 
(New Haven, 1924), T. C. Blaisdell, Jr., The Federal Trade Com- 
mission (New York, 1932), D. M. Keezer and S. May, The Public Control 
of Business (New York, 1930), P. M. Warburg, The Federal Reserve System 
(2 vols., New York, 1930), and Lewis Mayers, The Federal Service (Wash- 
ington, 1922), also the references at the close of Chapters XXIII-XXIV. 

The Emergency Services. L. F. Schmeckebier, New Federal Organiza- 
tions (Washington, 1934), W. F. Ogburn and others. Social Change and 
the New Deal (Chicago, 1934), F. P. Hall, Government and Business (New 



260 THE GOVERNMENT OF THE UNITED STATES 

York 1934), W. M. Persons, Government Experimentation in Business 
(New York,’ 1934), C. Wilcox and others, America’s Recovery Program 
(New York,’ 1934), David Lawrence, Beyond the New Deal (New York, 

1934) , C. A. Beard and G. H. E. Smith, The Future Comes (New York, 
1933)i J.' D. Magee and others. The National Recovery Program (re-wsed 
editio’n, New York, 1934), Leverett S. Lyon and others. The National 
Recovery Administration: An Analysis and an Appraisal (Washington, 

1935) , G. H. E. Smith and C. A. Beard, The Recovery Program (New York, 
1935) i H. S. Kirsh and H. R. Shapiro, The National Industrial Recovery 
Act (New York, 1933), L. M. Hacker, A Short History of the New Deal 
(New York, 1934), H. L. Ickes, Back to Work: The Story of PWA 
(New York, 1935), and the United States Government Manual. 



CHAPTER XV 


THE SENATE: ITS ORGANIZATION 

The Senate has been extravagantly praised and unreasonably dispar- 
aged. ... It is just what the mode of its election and the conditions of public 
life in this country make it . — Woodrow Wilson, 

Like a great forest which has grown to maturity, and in which Swaying 
all the trees are of about the same size, the Cmgress of the United 
States is hai^ to view appreciatively from any angle. The swaying 
of hrmches and the rustling of leaves confuse the vision and afford 
no real comprehension of where the roots go or how they are 
nourished. The public eye sees Congress in motion, swaying and 
rustling, its motion in many instances serving no more effective 
purpose than does the wail of a forest primaeval ; but the public 
mind does not comprehend Congress in its manifold aspects, — its 
complex structure, its diversified work, its devious methods, and 
its changeable moods. 

The average American, in fact, does not even take the trouble 
to use the term Congress in its correct legal sense. By Congress inexacti- 
he means, in most cases, the House of Representatives, although 
the constitution explicitly states that it shall consist of both the 
Senate and the House. Thus he will tell you that somebody served 
a term in Congress and then went to the Senate. This habit of 
using political terms loosely ought to be avoided because inexact 
terminology is the handmaid of disheveled thinking. An error is 
never so firmly entrenched as when it becomes rooted in the 
common speech. 

The Congress of the United States and the Parliament of the 
United Kingdom are the world^s two most important lawmaking chamber 
bodies. Both are bicameral bodies, that is, they are composed 
of two chambers with somewhat unequal powers. During the adopted: 
Revolutionary War and under the Articles of Confederation the 
common affairs of the thirteen states were managed by a congress 
which consisted of a single chamber. The results left much to 
be desired, hence it was decided by the constitutional convention 
of 1787 that the new government should provide a legislative 

261 



262 THE GOVERNMENT OF THE UNITED STATES 


1. In the 
interest 
of safety. 


2. To guard 
against leg- 
islative cen- 
tralization. 


3. Because 
other coun- 
trie' had 
cham- 
J ^rs. 


4. To en- 
sure con- 
servatism. 


body of two chambers. This decision was reached with practical 
unanimity, as it seemed inadvisable to vest in a single chamber 
the great legislative auth6rity“whicli would ultimately be exercised 
by the new federal government. 

Moreover there was a strong desire to provide, in the new na- 
tional government, some safeguard against the future growth of 
legislative centralization. Otherwise the federal government might 
gradually crowd the state governments out of the way and usurp 
the whole field to itself. This could best be prevented by giving 
the states, as states, control over one of the new federal chambers. 
In other words the adoption of the double-chamber principle was 
dictated, in part at least, by the feeling that there were Wo ele- 
m ents to be represente d, namely, the states as states, g.nd the 
people of the country without referenci Oo^ fe states . in, which 
the^nnmdT^State soverelgSy aSid popul ag^sovei:§ lgpty should. thus 
be tied togetffefflScirTwmck on the other. 

Again, the advisability of setting up two chambers seemed to 
be indicated by the lessons of experience which had proved the 
tendency of all single assemblies to yield to the impulse of sudden 
and violent passions, and to be stampeded into hasty or ill-advised 
action. England had her Lords and Commons. Most of the 
colonies, likewise, had maintained two legislative chambers, while 
all of the new state constitutions except those of Pennsylvania , 
Georgia, and Vermont had made provisions for a two-House 
sysferm — 

The bicameral system, again, was in part the reflection of an 
intense desire for stability in government. In 1787 the country 
was tired of strife, turmoil, and experimentation. It had been 
given its new deal and was satisfied. For twelve years it had 
been keyed up by one excitement after another and regaled with 
fantastic proposals of every sort. The leaders of the people wanted 
a government that would keep the country at peace, maintain 
order, protect private property, and let the citizen alone. All 
this called for the creation of a second chamber which would serve 
as a rein on the first. It would be chosen in a different way and 
would refle(;jj>^more deliberate point of view. Incidentally there 
was the practical consideration that only by setting up two cham- 
bers could the terms of the first compromise be carried into effect.^ 
It is true that a double-chamber system was agreed upon before 
■ ^ See above, pp. 4S-49. 
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the dispute which led to this compromise became acute, but the 
compromise sealed the matter beyond the possibility of reopening 
it. So a House of Representatives and a Senate were established 
, to form the Congress of the United States. 

Has this arrangement matched up to the expectations of the Have the 
men who planned it in 1787? For the most part it has. The House proTed^ 
has been a^reasona^^^ of the popular mind, although 

at times inclined to drive ahead too fast. So long as members of 
the Senate were chosen by the state legislatures, as was the case 
down to 1913, they represented a more conservative group and 
formed a council of elder statesmen which gave stability to the 
process of lawmaking. But since the adoption of the .s eyent£^| .|i ^ 
amendment the senators have elected by popular and 
the differentiation between the two Houses, in their general in- 
clination, is no longer what it used to be. Today one cannot say 
that either chamber is likely to be more conservative or more 
radical than the other. Nevertheless the mere fact that a measure 
must be considered by two chambers gives a certain amount of 
protection against hasty and ill-considered legislation. 

The basis of representation in the Congress of the United States The consti- 
remains the same. The people of the s as such, are equally basis of 
represented in the Senate — each state having two senators. The 
■people of the nation, on the other hand, are represented by a Congress, 
varying number of representatives in the lower branch of Congress, 
the House of Representatives. But in both cases the unit of 
representation is the state. Representatives, like senators, are 
apportioned to states and not to congressional districts. Occa- 
sionally they are chosen by the voters of the whole state. ^ Thus 
Congress, in both its branches, is a body of state representatives; 
in a legal sense its members are officers of the states from which 
they come, and officers of the national government. 

In the constitution, as originally adopted, it was provided that Reasons for 
senators should be chosen by the legislatures of the several states. metSo?of^ 
In adopting this method two purposes were in view. First, it 
was the idea that the Senate would be a small body of men who 
had gained political experience and distinction in their own i. The de- 
states'— men who had served in the state legislature or in other p^rienced' 
public offices. Demagogues might win at the polls and get seats lawmakers, 
in the House, but they would not find it easy to stampede the 

^ See below, pp. 302-303. 
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state legislatures into sending them to the Senate. Thus the 
Senate would serve as a check upon dictatorship, if the^ President 
should ever aim to become a dictator, and it would also be a coun- 
terfoil to the tyranny of the multitude, if the^House should ever 
succumb to the influence of mass emotion as expressed at the polls. 
^^Give all the power to the many,’^ said Alexander Hamilton, “and 
they will oppress the few. Give all the power to the few and they 
will oppress the many.” ^afety, it was felt, might be achieved „by 
having the senators chosen by the few and the representatives^ 
by the many. 

Moreover there was a very practical reason for entrusting the 
selection of senators to the legislatures of the several states, 
namely, that this would guarantee the permanence of these legis- 
latures themselves. It would provide an assurance that the state 
governments would never be snuffed out. This possibility was 
what a great many people feared in 1787, and not without reason, 
for it was what had happened in earlier federations. So the framers 
of the constitution geared an important wheel in the national 
machine directly to the mechanism of state government. This 
meant that the state legislatures could never be eliminated with- 
out bringing down one branch of Congress as well. For if the 
time ever came when there were no state legislatures there could 
be no senators. This link between the Senate and the state legis- 
latures was broken by the seventeenth amendment in 1913, but 
not until the state legislatures had discarded all fear of their ever 
being crowded out by the expansion of congressional power. 

These reasons for giving the state legislatures the right to elect 
the senators were good reasons in 1787, and the method encoun- 
tered very little objection for many years. During more than a 
century the legislatures did the choosing, as the constitution orig- 
inally provided. In due course, however, there developed a feeling 
that senators as well as representatives in Congress ought to be 
chosen by direct popular vote. This agitation began as early as 
Andrew Jackson^s day, but it did not make much progress until 
after the Civil War. Then it gained momentum from several 
sources. The country began to feel that there was too much “in- 
visible government” in the selection of senators, too much spending 
of money, too much bossism. 

And there were reasons for this feeling. The real selection was 
not usually made by the legislature in open session, but by a secret 
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ca ucus of the majority membe rs. Often it was the result of deals 
and dickers which would not bear the light of day. F az from cho os-. 
i ng men of ripe experience . legjislatmmJreauentlv allowed their 
cho ice of senatorsJ iQJae-dkd^ated b y unworthy motives. ‘ Partisan 
sendee, or the support of some great financial interest, without 
any other qualification, placed many senatofslSTlheir seats. The 
dictation of political bosses counted for more with members of 
state legislatures than the promptings of their own Judgment or 
the call of public opinion. Sometimes, moreover, the process of 
election broke down, ballot after ballot being taken for months 
in a state legislature without anyone obtaining a clear majority. 

In this way a state was occasionally deprived of its representation 
in the Senate over considerable periods of time. 

As a result of these various objections the old method of choosing itaaboU- 
senators became steadily more unpopular and projects for changing 
the constitution so as to permit the direct election came to the 
front in the closing decades of the nineteenth century.^ Several 
times the House of Representatives passed by the requisite two- 
thirds vote a proposition to submit such an amendment to the 
states for their approval, but the instinct of self-preservation led 
the Senate to refuse concurrence. Ultimately, however, the presy 
sure of public opinion compelled the Senate to give way and the 
seve nteentb-arn'endmeni^ tablished a new method for the election 
of senators, it provS^^ that senators^sha ll be^chQ&en--dLc eetbLby 
the VOters.^of the But the 

six-year term and the require ments for eligibility remain as before. 
iTsenator must be at SsrtHirty"ye^ot age, a citizen 'bTnme'Sr 
more years’ standing, and at the time of his election an inhabitant 
of the state which he is to represent. 

, One thi rd of the Senate ls- miembership is renewed every two The new 
y eafsTl^nceloF^^S ^ elects b oth, its senators in the same year un- 
less“some unexpected vacancy occurs in one of the senatorships. 

The choice is made by voters at the regular state election. Each 
state determines by its own laws how candidates for the Senate 
shain>e nominate — ^whether by party conv entions or by ^r^t 
priinmgriSome states use one method and somelise the other. 

'‘HuT^ile each state has the right to decide for itself the methods Power of 
of nominating candidates, and the amount of money which these S refused 
candidates may legally spend in their nomination campaigns, the 

1 George H. Haynes, The Election of Senators (New York, 1906), 



266 THE GOVERNMENT OF THE UNITED STATES 


Is this 

power being 
abused? 


Filling 

vacancies. 


Senate itself has a good deal of control over such matters. This 
does not arise from its power to judge the ‘^elections, returns and 
qualifications^^ of its own members, for the Supreme Court has 
ruled that the primaries do not form part of the elections within 
the meaning of this constitutional provision. i BjjUth§pe4s.,.^o^^ 
in_wii.ich 3 „E^wly elected senator can take his seat inj^e Senate 
until after he lms''B^n7g^enTES‘~oaffi^'oF'bi^^ 
can decllhe“td ';^mit the taking 'oTthis^athiBy^ whomjt 

deems4e3a ,yergEmed"h SliQMia^ from his election) 

by me ^ds which i ^isapproygs. Thus, in 1927 the Senate voted 
a refusal to allow the oath of office to be administered in the case 
of two senators-elect, one from Illinois and one from Pennsylvania, 
on grounds of alleged over-expenditure in securing their respective 
nominations. 

One may well raise the question whether the Senate is within 
its constitutional rights in resorting to this method of excluding 
new members whom it does not care to have in its midst. The 
power is open to serious abuse. If a mere majority in the Senate 
can refuse the oath of office to a newly elected member because 
it does not approve his procedure in getting nominated, there is 
no reason why it cannot refuse the oath on any other ground, — 
because the newly elected senator is a socialist, a pacifist, a cor- 
poration lawyer, or a political boss, for example. The intent of 
the constitution is that each state shall choose its senators, subject 
only to the qualifications which the constitution lays down, and 
in accordance with methods of election which the federal laws 
prescribe. It was not intended to give the Senate any right to veto 
the states^ selection by refusing the oath of office to anyone whose 
preelection record happens to be disapproved by a majority of the 
senators. 

Under the provisions of the seventeenth amendment, when a 
vacancy occurs through the death, disqualification, or resignation 
of a senator from any state, the governor shall issue” a writ of 
election to fill such vacancy. But the mandatory requirement is 
in fact a discretionary one. There is no process whereby a governor 
can be compelled to issue such a writ unless he chooses to do so. 
And when the date for a regular election is not too far away he 


1 Newberry v. United States, 256 U. S. 232 (1921). See also Spencer Ervin, 
Henry Ford vs, Truman H. Newberry: A Study in Am,erican Politics^ Legislation 
and Justice (New York, 1936). 



THE SENATE; ITS ORGANIZATION 


267 


usually issues no writ but makes a temporary appointment. This 
he may do, under the provisions of the amendment, if the legis- 
lature of his state has so empowered him, as virtually aU the state 
legislatures have done. 

Great things were expected from the new method of choosing Restats of 
senators, but great things have not resulted. ’ The personnel of 
the Senate has not conspicuously improved since the seventeenth 
amendment went into operation^ Quite as much money is now 
spent in.,senatorialj3ampaigns as before 1913, and probably more, 
with this difference, that it is now spent in getting votes from the 
people, not from state legislators. Political bosses do not find the 
new system so’ easy to manipulate as the old; but political dema- 
gogues find it easier. The advantage now goes to the candidate 
who is a good forager^for notoriety and can catch the imagination 
of the multitude with his scintillating array of promises. The 
average^L^bility in a lawmaking body is not an easy thing to 
measure, but there are no indications., that it has risen in the 
Senate of the United States during the past twenty-five years. 

Nor is there any evidence that the Senate of today stands higher 
in the public esteem than did its predecessor of a quarter-century 
ago. 

The seventeenth amendment made no change in the equal repre- Equality of 
sentation of the states, although, with the present great disparity tion^^the" 
of population among the various commonwealths, this feature has 
become a conspicuous anomaly. Nevada, with about 80,000 popu- 
lation, has two senators, while New York, with nearly 12,000,000, 
has the same number. Proportionally, New York would have 
about three hundred senators. The population of Illinois is about 
the same as that of all the New England states combined; but 
Illinois has two senators, while New England has twelve. Put 
together the states of Arizona, Delaware, Idaho, Maine, Mon- 
tana, Nevada, New Hampshire, New Mexico, North Dakota, 

Oregon, Rhode Island, South Dakota, Utah, Vermont, and Wyo- 
ming. Here are fifteen states, controlling almost one third of the 
Senate. Yet their total population is only about seven per cent 
of the national figure. On the other hand the five most populous 
states of the Union have a third of the national population, yet 
elect only about ten per cent of the senators. 

Thus works the principle that states, like men, are created equal. 
Nevertheless this equality is the result of a bargain between the 
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larger and the smaller states which was intended to be irrevocable. 
The constitution contains a stipulation that no state, without its 
consent, shall ever be deprived of its equal representation in the 
Senate. This provision is not legally unchangeable, of course, for 
there is no way in which the ultimate sovereignty of the people 
can be restricted in this or any other matter. If a constitutional 
amendment changing the equal representation of the states in the 
Senate were to be passed by a two-thirds vote in both Houses of 
Congress and then ratified by three fourths of the states, it would 
be perfectly valid. But there is no chance that three fourths of the 
states would ratify such an amendment. The smaller states 
naturally set a high value upon their prerogative of equal repre- 
sentation, and there are enough of these states to prevent the 
adoption of any amendment which takes it ^way. 

In any event one should not be too much disturbed by anomalies 
in government. Every country has its share of them. Indeed it 
might almost be said that the better a country's government the 
less logical its conformation is likely to be. The British constitu- 
tion is studded with anomalies, yet the United Kingdom is far 
from being the worst-governed commonwealth on earth. Even 
if it were possible to rationalize the basis of representation in the 
United States Senate, there is no certainty that such action would 
prove wise in the long run. The Sena te represents geographical 
areas; the House represents num pers. A majority of the House 
uiembcr&lii'frcdni^iS from xen staieV of the Union. Were it not for 
the principle of equal representation in the Senate these ten states 
could control the legislative policy of the nation. But imder the 
present arrangement it takes twenty-five states to control a ma- 
jority. The country east of the Mississippi and north of Mason 
and Dixon^s line dominates the House, but it does not control the 
Senate. The West and South can outvote it there. Thus the 
principle of balance and counterpoise, both numerical and sec- 
tional, is established and preserved. 

Let us not think of Congress as the legislative body of a homo- 
geneous nation but rather as the council and the assembly of a 
league of states. We have in the United States a sectional diversity 
which roughly corresponds to Europe’s nationalism. North Dakota 
and Louisiana are under one flag, but they are as unlike in physical 
conditions, in social texture, and in economic interests as are 
Denmark and Portugal. The Senate represents this diversity, 
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within the borders of the land, in a way that the House does not. 

Bear in mind that it is not people alone, but land and people that 
make a nation. New Jersey does not necessarily have twice the 
importance of Kansas in the nation's life because she has twice 
the population. From this point of view the equal representation 
of the states can perhaps be defended. The Senate reflects not 
merely the size, but the variety, the range, and the breadth of 
these United States. ^-^1^ 

^^''The Senate of the United States holds its^'Tegular sessions each Orgamza- 
year in its own chamber at. the national capital. It ma}U also be 
called by the President iii" speclaj^ gession ^.jsven when the House 
of Representatives is not siftingmEisT-s because the^Sexiate has 
some specialjunctiqns^ which a^^^^ by the other branch 

of Congress, namely, the trial of impeachments, the confirmation 
of presidential, appointments, and -the approval of treaties. Such 
special sessions have been called on a number of occasions to con- 
firm treaties; but no special session of the House of Representatives 
has ever been summoned without the Senate being also called, 
for there is virtually nothing of general importance that the 
House can do without the Senate's concurrence. 

V By the terms of the constitution the Vice Preside n t of t he .United Its presiding 
States is the Senate's presiding officer, and he possesses the cus- 
tomary duties of that post. But he appoints no committees and 
has no vote except in the c^ger^f a tie. In the earlier days of the 
Union, when the Senate was a small body of less than thirty 
members, tie-votes were not uncommon; but nowadays, with the 
membership increased to ninety-six, the Vice ^President rarely 
gets the opportunity to give a casting vote. In th§ absence of the 
Vice Presi^t the^. Equate,. elects a president pro tempore, , )yho. 
conBnues to vote as a regular member but has no power to break 
ar"tie-vote. "It also chooses its other officers, sergeant-at-arms, 
cRapTaiii, and clerks. 

The Senate makes its own mles of procedure.^' On the whole its pro- 
these rules are sy?!fple, far more so than those^.pf theJEorxse. They 
requhe that every bill or joint resolution shall receive three read- 
iiigs before. being passed , but the first two readings areTmSSy 
nominal and are given before the bill is referred to the appropriate 

1 The Senate’s rules are permanent. They do not have to be readopted at the 
beginning of each Congress as is the case with the rules of the House of Repre- 
sentatives. This is because the Senate is a continuous body, with two thirds of the 
membership holding over from one Congress to another. 
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committee. The real contest, if any, comes upon the occasion of 
the third reading, when the bill is considered in committee of the 
whole and amendments may be offered. ' No general priority is 
given in the Senate, as in the House, to any class of measures^ 
except that appropriation bills have a certain precedence. Debate 
in the Senate is not limited, as in the House; there is ordinarily 
no limit on the time that a senator may occupy, and no provision 
for bringing a debate to an end by moving the previous question. 
Since 1917, however, it has been possible for the Senate, by ajtwo- 
thirds vote, to restrict each senator to one hour and shut off all 
amendments except by unanimous consent, thus bringing any 
debate to an end within a reasonable time.^ 

The Senate, as a body, is not easy to lead. There are floor^ 
leaders who have charge of measures but they do not dominate 
the debates as floor leaders do in the House of Representatives. 
Leadership in the Senate does not have a high degree of visibility, 
for the senators are a sharply individualist group and not very 
tractable,,.'^' The rules, moreover, do not lend themselves to the 
maintenance of party discipline. . Rebels and mavericks are per- 
mitted a freedom in the Senate which the House would never 
tolerate. Being a relatively small body, however, the need for 
fii'm leadership is not so urgent as in the House which is over 
four times as large. Most of the Senators meetings are public,' 
but it may vote at any time to go into e xecutive sess ion be- 
hind closed doors. This it sometimes does when the confirmation 
of appointments is under discussion. Treaties, on the other hand, 
are considered in open session. 

Like all leg^lative bodies, the Senate does a large part of its 
work through ^standing .CQmmi tteeS|, o f which it now has about 
thii'ty-five. ' Some of them are important and have substantially 
the same designation and jurisdiction as the chief committees in 
the other chamber; but others have only perfunctory work to do 
and rarely meet at all. The most, important committees of the 
Senate are those on finance, , appropriations, foreign relations, the 
judiciary, naval affairs, and interstate commerce. The first two 
have the consideration of all measures affecting revenue and ex- 

1 Senate Rule, No, 22. The rule provides that any sixteen senators may file a 
petition to close the debate, and when the Senate votes by a two-thirds majority 
to do so, no dilatory motions are in order and no amendments save by unanimous 
consent. This rule causes the debate to be limited to as many hours as there are 
senators desiring to speak. 
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penditures respectively; the next two owe much of their impor* 
tance to the fact that all the President's appointments to the 
diplomatic service and to federal judgeships are referred to them. 
Likewise, the committee on foreign relations considers all treaties 
before they are discussed by the Senate as a whole. The com- 
mittee on interstate commerce has the preliminary consideration 
of measures relating to the supervision of railroads and other 
interstate utilities. Senate committees contain from 
seventeen^m^bers, and every senator is sure to be asSf^ed to 
one or more of thehr.^'-The Senate also meets in "conmit;^e of the 
whole for the detailed consideration of measures. 

The selection of the various committees is made, at the begin- 
ning of each Congress, by special committees chosen for that 
purpose by the caucus of each party. These special ^'committees 
on cnmmittees^!_jTiake up a slate or list of committee assignments, 
and this is ordinarily accepted by the two caucuses and then by 
the Senate without change. Invariably, of course, the majority 
party in the Senate is given a safe margin on every committee of 
importance. Each committee has its chairman, who is named on 
the slate in the same way, but in the naming of these chairmen it 
is usual to respect the principle of seniority, Senators of the 
majority party who have had long service, especially on particular 
committees, are given the important chairmanships. Every com- 
mittee, moreover, has its "ranking member,^' the one who stands 
next to the chairman in order of seniority and hence is in line 
for promotion to the chairmanship when a vacancy occurs, pro- 
vided his own party retains a majority in the Senate. Senators 
often stay on the same committees year after year and thus acquire 
a familiarity with their work. The Senate, it wnll be recalled, is a 
quasi-permanent body; not more than one third of its members 
going out of office at any one time, so that there is never any 
need for a complete reorganization of its committees. 

Mention should be made of onej3ommittee which is no^pro- 
vided for by the rui^§s of the Senate but which is of prime impor- 
tance nevertheless.' the,, steering committee, so^ called,^ 

which is supposed to Se named by the caucus of majority senators, 
but which is virtually chosen by the majority leader whom the 
caucus selects. It^ wor k is t a^.determine , wh,a,t measures most 
urgently need to be passed, and then to "steer” these measures 
through the^ Senate. It was established to make control in the 
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Senate more effective and to enable the majority leaders, by co- 
operating with a similar committee in the House, to unify the 
program which they are endeavoring to carry through. The steer- 
ing committee has helped along these lines, but discipline in the 
Senate is still rather lax. Every senator who is strongly interested 
in a bill desires to be his own floor leader. 

The unique freedom of debate which prevails in the Senate 
has some great advantages in that it encourages full discussion;, 
it 'gives minorities a chance to fight for compromise and to hold 
up action until public opinion has had an opportunity to make 
itself felt. But so great a latitude in debate may easily be abused, 
and it sometimes has been abused. It has occasionally given a 
factious minority the opportunity to wear out the endurance of 
the majority by conducting a “filibuster, as it is called. When 
the Senate^s session is drawing to its close, this permits a rela- 
tively small group of senators to defeat a measure by resort to 
dilatory tactics (such as making long speeches, proposing amend- 
ments, demanding roll calls and so forth) and many measures 
have perished in this way. Indeed it can fairly be said that legis- 
lation in the closing days of the Senators session virtually requires 
unanimous consent. Everyone who is old enough will remember, 
for example, how “a little group of wilful men” in the Senate 
determined to prevent the arming of American merchant vessels 
for self-protection in the spring of 1917 when German submarines 
were sinking neutral ships. It was this action that caused the 
Senate to adopt its famous Rule No. 22 which makes possible 
the placing of a one-hour limit on speeches.^ 

Notwithstanding the opportunity for long speeches, the Senate’s 
debates dq/^ot now reach the Mgh standards of bygone days,r^ 
the days of Webster, Clay, Calhoun, Hayne, Benton, Douglas, 
Seward, and Sumner. Speeches of sterling quality are still occa- 
sionally delivered when some matter of sp^al solemnity gives 
the occasion; but senators nowadays dospbt set out to convert 
their colleagues by eloquence. If a senator has the urge to unbur- 
den himself of a great oration he chooses a banquet or a conven- 
tion, with a radio hook-up, as the best place for his effort. Strangely 
enough, it is sometimes easier for a senator to get the ears of the 
people than those of his own colleagues. By the way, it is not the 
practice of the Senate, as it is of the House, to give members 

1 Above, p. 270, footnote. 
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^Teave to print in the Congressional Record speeches which they 
have not delivered. 

The standards of debate in the United States Senate are not^ 
noticeably below those of the British House of Commons, and 
they are certainly aboy^^hose of legislative bodies in other lands. 
Legislative eloquence has suffered an eclipse — not merely in this 
country but everywhere. People have to read and hear so many 
speeches that only the outstanding personalities can count on 
getting a long speech listened to or ^ read by any considerable 
circle. Time was when many speeches in the Senate were reported 
by the newspapers verbatim; today a senator feels himself honored 
if his weighty pronouncements receive a half-column summary. 
It is true that bizarre utterances and exchanges of left-handed 
compliments on the floor of the Senate still afford an inspiration 
to the makers of newspaper headlines; but serious speeches do so 
on the rarest occasions only. 

The party whip cracks as frequently in the Senate as in other 
legislative chambers although perhaps not so sharply. Its cus- 
todian is the caucus.^ Each party, majority or minority, has its 
own caucus, made up solely of its own members, and at these 
meetings the attitude of each group is decided. The majority 
senators, whether Republicans or Democrats, agree as to the 
measures which they will support; the minority members, on the 
other hand, map out their counter-operations, deciding whether 
to oppose, offer amendments, filibuster, or to let things go through. 
Only the majority party, however, uses the caucus to any con- 
siderable extent. 

Every senator who attends his party caucus is bbup-d*" xo abide 
by any decision which the caucus may make, bound by a merely 
mopd^bligation, to be sure, but that is enough for all practical 
purposes. Thus it comes to pass that when a majority caucus has 
pledged its members to support any measure, the ultimate issue is 
virtually sealed. The majority, being pledged by caucus resolution 
to stand together, can ensure its enactment. Not infrequently, 
however, the Senate includes a number of insurgents who will not 
attend any caucus aiid hence are not bound by what the caucus of 
either party may do. These intractables may caucus by themselves, 
or they may leave each rebel to decide for himself. If there are 
enough of them, as sometimes happens, they can force a regular 

1 The Republicans call their caucus a “conference.*^ 
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caucus to make compromises with them. Party discipline among 
Republican senators has been greatly weakened during the past 
half-dozen years and even among the Democrats it is not so well 
maintained as it used to be. 

In the Senate, as in the House, vigorous protests against the 
caucus system have been voiced from time to time, and there is 
throughout the country a good deal of preji^dice against caucus 
legislation; but the system provides the only way in which re- 
sponsibility for legislation, under a system of divided powers and 
partisan government, can be adequately ce^Slized. When a 
majority caucus pledges its members, this means that the party is 
ready to take the entire responsibility for some action. Reformers 
are continually urging that the Senate should replace ^^irresponsible 
party action in a secret conclave by some form of public, per- 
sonal, and individual responsibility ’b* but the whole history of 
representative lawmaking proves that no^^ll-ordered legislative 
program is ever carried through by placing emphasis upon the 
duty of every legislator to be his own leader. The legislative cau- 
cus, or something akin to it, exists in all countries having systems 
of free government. It is not, as some imagine, a vicious aifair 
which the politicians of America have devised for their own benefit. 

The Senate has the customary rights of a legislative body, and 
its members enjoy the usual immunities. They are privilegedirom 
a^^ on civil process during their attendance, or in going to, or in 
returning from the sessions. Fpr what a senator may say in, the 
course of a debate, moreover, the constitution provides that he 

shall not be questioned in any other place”; in other words, he is 
,^^jtot subject tb the ordinary law uf jibel as administered by the 
courts. But^the ’SenateJtseh can punish a member ior disord^ly 
conduct and by a two-thirds vote may 3xpel him. ^It may 
coi^j^^'the attendance of absent senators, may coiidugj^irlvestiga- 
tions, may sumi|gp«r%itnesses, and in the event of their refusal to 
appear or to answer questions, may cite them to the courts to be 
punished for contempt. This power to conduct investigations has 
been freely used by the Senate in recent years through the appoint- 
ment of investigating committees. The scope and importance of 
this power will be explained a little later. ^ 

In political influence and prestige the Senate was for a time in- 
ferior to the House.' The House, in the early days of the Republic, 

1 Below, p. 293. 
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took the initiative in legislation of all kinds, while the Senate de- 
voted its time to revising the measures which came up from the 
lower chamber rather than to originating bills of its own. It was a 
small body, regarded by the public as a council of provincial 
notables which young statesmen of brilliant political talents did 
well to avoid. ^ There was a common impression that senators had 
little freedom to decide questions for themselves, but that like en- 
voys they merely followed the instructions of their own state 
legislatures. 

These legislatures, in early days, often gave instructions to their 
senators, thus following a practice which had developed in the 
Congress of the Confederation and the constitutional convention 
of 1787. In the original Senate chamber there were no seats for the 
public, and what went on in this chamber attracted very little 
public attention. M*adison, on one occasion, remarked that being 
desirous of increasing his reputation as a statesman, he could not 
afford to accept a seat in the Senate. The center of political gravi ty 
d uring this perio d, which extended from 1789 to about 1830, was 
l odgedi mtbeSnng^ 

But during the era of Andi'ew Jackson this situation began to 
undergo a change. The abolition of the congressional nominating 
caucus, which the House through sheer w^eight of numbers always 
controlled, reduced the influence of that body.^ The Senate began 
to come into its owm. Men of power and repu^ti on ent ered the 
Se^ie during the era which intervened between the inauguration 
of Jackson and the Civil War — Webster^^ _C]ny, Calhou^ 
and others. The outstanding political questions of this epoch were 
connected with the issue of states^ rights, and the Senate, as the 
chamber representing the states, became a forum of lively dis- 
cussion. 

The s laver y issue_ also lift ed t he. Sena te to. thg.ij:QntimAingi'ican 
n ational politlcs '.y^or the controversies and compromises on the 
admission of new states centered about the ultimate control of the 
Senate by the pro-slavery or anti-slavery sections of the Union. 
The permanence, of its organization, the longer terms for which its 
members were chosen, its smaller and more wieldy size, the reputa- 
tion -for eloquence in debates which it developed — these things 
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2 For an account of this caucus and its abolition see above, p. 145. 
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helped to transform the Senate into an arena where the great na- 
tional issues of the pre-war period were fought out. Both at home 
and abroad the Senate gained a name for talent, dignity, and ag- 
gressiveness. 

Then came the inevitable reaction. By its undue emphasis upon 
‘^senatorial courtesy’^ and by its disposition to hamper the hands 
of the executive in foreign affairs, the Senate overreached itself. 
Presidents Grant and Garfield each took a hand in clipping its 
wings, the former by rebuffing its claims to any control over re- 
movals from office; the latter by defying its rule of courtesy. Ques- 
tions of economic policy, moreover, now came to the front, and in 
its handling of these the sectional spirit of the upper chamber 
cropped out too plainly. The growth of huge corporations and of 
great fortunes brought new elements into its membership. Senators 
who owed their selection either to personal wealth or to the fact 
that they were backed from opulent sources began to invade the 
upper chamber and to dominate it. The number of senators who 
owed their seats to intellectual eminence or to political experience 
grew steadily smaller as the years went by. ^he^S^jaaiaiegan 
stamp itself upon j^ej3uhlic..Jm:agdmtian-^ the stronghold of 

ves^dT&tftJnomic interests andj^e fo e^o^p op^r r^^ 

^TinallyTsoin^^ resulted from the new method of electing 
the senators as provided by the seventeenth amendment. The older 
group of senators made up of such men as Depew, Aldrich, Foraker, 
and Knox, so closely allied with big business, began to dwindle, 
and presently tfie Johnson-Blease-Norris-Wheeler-Huey Long fra- 
ternity of mbre radically minded senators began to come in. 
Nevertheless the prestige of the Senate was still strong, and it 
g ained strength by th ^ictory over President Wilson on the Leag ue 
ofNation?^sue7~But during the Coolidge and Hoover administra- 
tions the Senate kept slipping, although its own members were 
probably not aware of the fact, ' Whether it has regained any of its 
old-time hegemony during more recent years is a matter on which 
opinions are likely to differ. 

Among the facetious but eminently wise political philosophers 
of his day. Will Rogers had no equal. He used to say that “ anyone 
can get a reputation as an American humorist by keeping his eyes 
on the Senate and reporting the facts.^^ But it is not quite so bad 
as that. Since the Senate is a sharer in the executive power, it 
naturally becomes strong when a weak-willed President occupies 
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the White House, and the converse is also likely to be true. There 
has never been a time, however, and probably never will be, when 
the second chamber of Congress can be termed a secondary cham- 
ber. The Senate is not likely to meet the same fate that upper 
chambers in other countries have encountered, for its constitutional 
powers are too important. 
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THE SENATE: ITS FUNCTIONS 

We shall exult if they who rule the land 
Be men who hold its many blessings dear, 
Wise, upright, valiant; not a servile band 
Who are to judge of danger which they fear. 
And honor which they do not understand. 

— Wordswortlu 
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Al l legislative powers, Iierein_,gra nted/^ declares thecfirst article 
of the American constitution, shal l be vested in a Congress of the 
United States, which shall consist o fASiaataandlaZ^^ 
sentativisT^^t is by no mere slip of the pen that the Senate was 
givehTHis priority over the House for it was designed to be more 
than a coequal branch of Congress. T OieSenate was inte o^^ to 
serve as g of executive _co uncU as^ ^UWEeh the framers of 
the constitution declined fd m^?p"ro vision for an institution like 
the English privy council (with which they were quite familiar) it 
was because they felt that they had assigned tp the Senate the most 
important things upon which it was desirable that the President 
should have advice. They had in mind i:heir stipulation that he 
should obtain the advice and consent^' of the Senate on appoint- 
ments and treaties. 

’ Washington, during his first term as President, fully expected 
that the Senate would act as an advisory council, and he sought to 
have it deliberate with him on certain treaties with Indian tribes 
which he desired to make. The Senate at this time had only twenty- 
six members, and hence was not too large for confidential discus- 
sion. But t he sei 3atqrs^d,:M:tj:£UsbJdxejld ^ the Presi-. 

dent with them in executive ses^orrafiSrSSIIHndJxuion^^ 

So The IheiKbU oTpersonar^onf^^ the Senate quickly gave 

way to the plan of sending b usiness t o it in f ormal written com - 
i mnication^ " Ifiem molTtE^ Senate cea^cl to be any^thing/lik e a 
nrivy coun cil. Its prerogative became one of conj^^al one/^^ena- 
tors occasionally grumble nowadays because the' ;ft’eS3ent does not 
observe the letter of the constitution and advise with the Senate 
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before he nominates his appointees or negotiates treaties; but the 
present practice is a result of the Senate's own attitude in earlier 
days. ^ 


Appointments ^ ' 


The appointing power is one of the greatest powers that an execu- 
tive can have, — too great, it was felt, to be vested in the President 
alone. An unscrupulous Presideni might use it to perpetuate him- 
self in office. "He "might fill the administrative positions in the 
national government with men whose appointments were dictated, 
as Hamilton said , byL^/stale^prejudice, famfi connection, personal 
att achment, Q _r_desire fo^popularity.”^ He might use the patronage 
to build up a personal machine of formidable power. So the Senate 
was given a share in the appointing authority. The initiative in 
m ak ing an appointment belongs to the President; but the final 
determination of its^ validity is withheld until the Senate concurs. 

The 'usual procedure in making these appointme^'^s is as follows: 
When the President has occasion to fill any office he ^gend s a nomina- 
tipAio the Senate, and this nomination, after being announced, is 
referr ed to the anprom ^iateLnommittee. If it be the nomination of a 
fedgraTJudge, it goes to the judiciary committee; if that of an am- 
bassador, to the committee on foreign relations. These committees 
may, and often do, assign such presidential nominations to special 
subcommittees for investigation. If there are objections to the 
noi^ee, the committee or subcommittee hears such objeci^ions, 
an(^i due ^ course_aTepprt^^ isjma^e, JO, . the wMe- Benate.s' When 
comes.the vote to cpment or to refuse consentl*%fter the vote has 
been taken, two days of actual session must be allowed to elapse 
ESEore^the action of the Senate is communicated to the President. 
This provision in the Senate's rules is intended to afford time for 
reconsideration if the senators so desire.^ The Senate is not bound, 
of course, to follow the recommendations of its committees in the 
matter of confirming appointments; but it does so except in rare 
instances. If the Senate's approval is refused, the President may 
submit the same nomination a second time, but this is jiot often 
done.^"*"^'”’* 


1 In 1931 the Senate confirmed three appointments submitted to it by Presi- 
dent Hoover. But within the time allotted by the Senate’s rules it voted to recon- 
sider this action and asked the President to return the nominations, which he 
refused to do. Thereupon it voted to reject two of the appointments but to confirm 
the third. Meanwhile ail three appointees had taken office and they continued 
there during the remainder of the Hoover administration. 
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Rejections have not been numerous, on the whole, but they 
have at times developed considerable bitterness, especially when 
the President has been minded to force his nominations through. 
Much depends, of course, upon whether the Senate contains a 
majority representing the same political party as the President, 
and the temper of the Senate with reference to appointments has 
changed from time to time. It is now generally conceded, however, 
that the responsibility for making the original selections ought to 
rest upon the President's shoulders, and that the Senate should 
not impair this responsibility by refusing to let him have the 
officials whom he desires. It should, and usually does, content itself 
with adverse action in those cases where it believes that the Presi- 
dent has proposed someone with a dubious past record or present 
reputation. On the other hand an appointment is never rejected 
on the ground that the President might find someone better fitted 
for the post. It is not the Senators business to guarantee fitness but 
to ,keep the unfitTouh^^ iy the more important appointments, liT 
any event, require any action from the Senate. The great majority 
of federal positions are now filled under the civil service rules, as 
has been already explained.^ 

Has the requirement of senatorial confirmation proved to be a 
wise provision? It has divided the responsibility and has sometimes 
tied the President's hands in his endeavor to find capable men for 
high public positions. Time and again, even in recent years, men 
whom the President has invited to accept appointments have told 
him that they would not risk the humiliation of being rejected by 
the Senate. Most presidents would have done as well, or better, 
without the restriction. A few, perhaps, would have done worse. 
The chief objection to the plan is that a President occasionally 
ffiLdiTiimself forced to smother his conscience in the case of some 
appointments in order to get others through. Moreover, the custom 
of senatorial courtesy, to which allusion has already been made, 
has virtually transferred to individual senators the actual choosing 
of federal officers in their respective states. 

But not all the blame for the unsatisfactory workings of the con- 
firmation arrangement can be laid at the Senate's door. Presidents 
have sometimes tried to circumvent the constitutional requirement 
by making recess appointments and then renewing such appoint- 
ments after the Senate has rejected them. The rules with respect 

1 See above, pp. 189-190, 
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to these recess appointments have already been explained (p. 186) 
and they are reasonable enough. But Presidents have not always 
been minded to observe them in spirit. Occasionally they have in- 
tentionally left posts vacant until after the Senate has adjourned in 
order that appointees whom the Senate would not have confirmed 
might be put into office. ^ \ 

Treaties " ^ 

The second executive power shared by the Senate is that of 
approving treaties. In dealing with this matter the framers of the 
constitution found themselves in a dilemma. If they gave the 
President sole power to make treaties, they would endow him 
with an absolute control over foreign affairs including the power 
to enter into secret military alliances. Naturally they were not 
prepared to concentrate such far-reaching authority in the hands 
of any one man. On the other hand, they realized that ^'perfect 
secrecy and immediate despatch^’ are sometimes needed in the 
making of treaties.^ And these essentials, it was easy to see, could 
not be had if the President were forced to submit his negotiations, 
step by step, to a body of men representing all the states in the 
Union. In the end a compromise was worked out by giving the 
President the power to make treaties ^^with the advice and con- 
se nTof th e_Senate, pr ovided tw o-thirds of the senators concur. ” 
Thus two separate powers with respect to treaties w^F^t'H:btrshed, 
the President being given the right to initiate and conduct the 
negotiations, while the ultimate fate of these negotiations was 
made dependent upon the willingness of the Senate to approve 
them by a two-thirds vote. 

The ty^^o-thirds requirement was adopted because ‘a somewhat 
siinilafprovision had existed in the Articles^qf Confederation and 
because the framers of the constitution thought of the Senate as a 
small body — a coiji^etf, not a legislature. The constitution was to 
go into force if nine states ratified it and this would give eighteen 
senators as a minimum. Ten would then suffice to make a quorum. 
With travelling conditions as they were in those days it was an- 
ticipated that on some occasions hardly more than a quorum would 
be present. That had been the experience in the Congress of the 
Confederation. It would be questionable prudence to let a very 
few senators, along with the President, commit the country to a 

1 The Federalist, No. 64, 
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treaty of alliance, hence the two-thirds precaution. The framers 
of the constitution did not envisage the possibility that some day 
it would take more than sixty senators to get a treaty confirmed 
under the two-thirds rule. 

In treaty negotiations, as in the selection of persons for appoint- 
ment to office, the Senate^s advice is not asked in any formal way^ 
although on some occasions the President has sounded the Senate 
before actively beginning treaty negotiations.^ In any event a 
President rarely goes ahead and definitely concludes the terms of 
any important treaty without feeling out his ground. He is likely to 
keep in touch with the leaders of the Senate, especially with the 
chairman of its committee on foreign relations, and *thus to ascer- 
tain in advance what the action of the Senate is likely to be in case 
a treaty of a certain type is laid before it. No President likes to 
carry treaty negotiations to a conclusion, onfy to have the Senate 
reject his work as it did with the peace • treat}^ which was sub- 
mitted to it by President Wilson in 1&19. A treaty goes into the 
Senate with the numerical chances two to one against it. In most 
cases its chances are not even as good as that, for the Senate has 
all sorts of suspicions about treaties and goes looking for loopholes 
In them. It behooves the President,. therefore, to take the Senate 
leaders frankly into his confidence at an early stage, otherwise he is 
likely to find a still-born treaty on his hands. Several presidents 
have had to learn this lesson. President Wilson was by ho means 
the first among them, for the Senate had already rejected important 
treaties submitted to it by Presidents Pierce, Grant, Cleveland, 
Taft, and Theodore Roosevelt. 

The negotiations which precede the signing of a treaty are 
ordinarily conducted on behalf of the United States by ^the depart- 
ment of state. T his may be done either at Washington o r at a 
'^ feiptr’^e^tt al, the A merican ambassador ^onjoal nister acting, as 
i ntermediary J lD — in some cases, especially at the 

close of a war, special commissioners may be appointed to conduct 
the negotiations. At the Versailles peace conference of 1918-1919 
President Wilson headed such a commission in person. After the 
general provisions have been agreed upon, th e formal document i s 
p repared an d signed by the representatives of the coimtiies con- 
cerned. Th en, tr eaty goes to the Senate for 

1 President Polk, for example, asked the advice of the Senate with reference to 
the proposed Oregon boundary treaty in 1846. 
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approval. The Senate refers the matter to its committee on foreign 
relations which may hold hearings and listen to objections that 
may be raised from any source. Thereafter the committee rec- 
ommends that the treaty be approveSTf^jected, or amended, and 
the Senate usually follows this recommendation. But before doing 
so it goes over the treaty and the committee's recommendations, 
item by item, in committee of the whole and may consume many 
days in doing this. This discussion takes place in open session, with 
the galleries filled, not behind closed doors. The entire procedure 
favors deliberation and delay while making secrecy quite impossi- 
ble. If Approval is finally given, there is an exchange of ratifications 
by the two countries and the treaty goes into force, but if the 
Senators approval is refused, the whole enterprise comes to naught. 

What happens, however, if the Senate amends a treaty, in other 
words if it ratifies the treaty with various ^^reservations ” attached? 
The Supreme^ourt has ruled that the Senate, by reason of its 
constitutional power to give the President its advice as well as its 
consent, ha^^th^ right to ratify a treat}^ with reservations or 
modifications.^'" And it has repeatedly exercised this right, a recent 
example ]pem.g its action on the protocol for the Permanent Court 
of International Justice, commonly known as the World Court.^ 
When the Senate modifies a treaty it goes back to the President 
who ma^ then, if he ^chooses, reopen negotiations to have the 
Senate Jmnges inserted But if he does not choose to do this, or 
fails in the reopened negotiations, the treaty is invalid. 

Not only may the Senate amend a treaty, or add reservations, 
‘bdt it may by resolution, either of itself or jointly with the House 
of Representatives, request the President to open negotiations on 
any matter with a foreign pgwei*;. It has occasionally done so, but 
the President is under obfigation to comply. The initiative 

in treaties is exclusively within his discretion. On the other hand 
the President may recall a treaty from the Senate after he has sub- 
mitted it and may decline to exchange the final ratifications with 
the other country even after the Senate has voted approval. This, 
of course, he would not do unless conditions had changed in the 
interval. 

A treaty, when duly approved and ratified, becomes, like the 

1 Haver v. Taker, 9 Wallace, 32 (1870). 

2 One of these reservations being unacceptable to the other countries which had 
adhered to the protocol, an alternative reservation was prepared and submitted 
to the Senate which finally declined to accept it. 


Reserva- 

tions, 


Requesting 
the Presi- 
dent to 
negotiate 
a treaty. 



284 THE GOVERNMENT OF THE UNITED STATES 


Legal 

status of a 
treaty. 


Abrogating 
a treaty. 


Relation of 
the House 
to treaties. 


constitution, the supreme law of the land, and the judges in 
every state are bound thereby, anything in the constitution or 
laws of any state to the contrary notwithstanding. No state 
may make a treaty of any kind, nor may it enforce any law which 
contravenes the terms of a treaty made by the national govern- 
ment. The national government, moreover, may conclude treaties 
covering matters on which Congress would have no right to pass 
laws. The right of foreign citizens to acquire and hold property 
in the United States, for example, is a proper subject of a treaty 
provision, although the regulation of landholding in any state does 
not come within the legislative jurisdiction of Congress.^ 

A treaty may be ^Menounced,^^ or arbitrarily terminated by one 
of the parties, without the consent of the other; but the morality 
of such action is questionable. A treaty may also be abrogated by 
mutual consent or by the making of a new treaty. ]? ^oreover a 
treaty ma y be su pe r.aaded in.the JInjted States by any act of Con- 
jgre ^which is nicnrisistent with the,. terms., o f the treaty. Acts of 
Con gress and treaties stand upon the same l evel. W hen a federg ^ 
s tatute anr^ a, treaty a.re_m conflict the later in point of time pre- 
ya^s. A treaty may thus be used to mddff^ ^n act of C on gress and 
certain provisions of the national prohibition act (Vol^ad law), 
some years ago, were modified by a treaty with Great Britain. A 
treaty may be in conflict with some provision in a state£(5nstitu- 
tion; if so the treaty prevails. But ajtregiyjm^t not bSR conflict 
witiijny provi siqiyof the national Tonstitution^ferlf so, the treaty 
is void. ‘No treaty, for exampleTcbuTd givR^ToTeign'count^^ 
rigEtto take property of American citizens without just compensa- 
tiom 

^Irictly speaking, the House of Representatives has nothing to 
do with treaties, but occasions may arise in which action on its 
part is virtually necessary in order to make a treaty effective. No 
money can be appropriated for any purpose, no laws passed, no 
changes made in* the tariff, for example, without action on the part 
of the Houser ^ Treaties sometimes provide that money will be 
paid, or that reciprocity in tariff matters will be granted by the 
United States. The treaty with Russia, whereby the United States 
purchased Alaska in 1867, is an example; likewise the treaty with 


1 Congress, for example, could not, by passing a law, give the Japanese the right 
to own land in California. But the President and the Senate, by making a treaty 
with Japan, could grant this privilege in all the states. 
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Spain in 1898, which provided for the payment of twenty million 
dollars in connection with the transfer of the Philippine Islands. 

But v^hat if the House of Representativ es had r efused to join in 
approp natin^ tE^money~sti^ the terms of these treaties? 

Th^ls^’aTWf^rdldTco question^ for Tt was ' raised and 

discussed in connection with the Louisiana Purchase of 1803, and 
it has been debated several times since; butiM^s^^lll^iiinans^^^red 
qu^^tiomiecause th e House, has, thus far, never failed to do its 
paHTToTe sure, it has occasionally asserted its right to refuse, but 
it has never failed to vote the money. Legal opinion inclines to the 
view that while the refusal of the House to do its part in carrying 
out the provisions of a treaty might place the nation in an awkward 
predicament, the House would be quite within its constitutional 
rights if it ever decides to take that stand. 

It is often said that treaty-making arrangements such as exist 
in the United States would be intolerable in any European land, 
‘^n England treaties are made by the secretary of state for foreign 
affairs without the necessity of submitting them to anybody out- 
side the cabinet. In various countries of continental Europe cer- 
tain treaties must be submitted to the legislative chambers, but 
not the ones which require secrecy. Military alliances and other 
far-reaching international agreements have often been made 
by European chief executives alone. The people have not been 
consulted as a rule; their direct representatives have rarely been 
asked for advice; in some cases the}^ have not even been informed 
of military alliances already made. Bismarck, the iron chancellor 
. of the German Empire, once spoke of public opinion as “the great 
^ enemy of efficient diplomacy.’’ It was an absurdity, he thought, to 
let the general public know and interfere with the games that were 
being played on the diplomatic chessboard. If that be true, Amer- 
ican diplomacy can never be very efficient, for more than a hun- 
dred persons have a share in it — ^the President, his cabinet, and 
ninety-six senators. It might seem as though so many cooks would 
be sure to spoil the broth, but the situation at least requires 
American diplomacy to be aboveboard and permits it to be honest. 

Secret diplomacy is not yet a thing of the past in Europe, despite 
the provision that all treaties must be registered with the League of 
Nations; but it ought to be, for there is little to be said in defense 
of it. The men of 1787 were wise when they set up a barrier against 
secret treaties of any kind, so far as America is concerned. At 
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times, no doubt, the requirement that treaties must go before the 
Senate has been a handicap. It has occasionally prevented the 
President from making a good bargain. It has compelled him to 
enter negotiations with one hand tied behind his back. Secretaries 
of state have fumed and fussed about the Senate^s interference — as 
John Hay did when he complained that a treaty going into the 
Senate was like a bull going into the arena; it could never hope to 
come out alive and unmutilated. But the necessity of senatorial 
concurrence has been on the whole salutary. It has held impulsive 
Presidents in bounds. It has kept the nation on its course without 
entangling alliances. Since the constitution went into force the 
United States has never concluded a single secret treaty of any 
sort. No other great country can say the same. 

Nevertheless it may be questioned whether the requirement of a 
two-thirds vote in the Senate has not outliveS its usefulness. Would 
it not be better to substitute a requirement that treaties be ratified 
hy a majority vote in both houses? This would seem to provide an 
adequate safeguard, and it would have logic on its side, for a treaty 
has the force of a federal statute so far as the application of its 
provisions by the courts is concerned. Moreover, as has just been 
pointed out, there are some cases in which the provisions of a 
treaty cannot be carried into operation without action on the 
part of both houses.^ 

Impeachments 

The Senate, as the constitution declares, has ^^the sole power to 
try all impeachments.’^^ Several important questions arise with 
respect to the scope and incidents of this impeachment power. 
How did this process of impeachment originate? Why did the 
framers of the constitution estabhsh it in the United States? Who 
may be impeached, for what offenses, and what are the penalties 
in the event of conviction? Does the procedure in impeachments 
differ from that of an ordinary trial by jury? Can a pardon be 
granted after conviction? And to what extent has the impeaching 
power been used in the national government of this country? 

-The impeachment is of English origin, "f- It dates back into 
mediaeval times, and for many centuries before the development 
of cabinet responsibility it afforded the only means whereby an 
adviser of the crown could be brought to account by the House of 


1 Above, pp. 284-285. 
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Commons. The Commons preferred the charges; the House of 
Lords heard the evidence and gave its decision. Many high execu- 
tive officials who used their power oppressively were brought up 
with a sharp turn in this way. An impeachment, however, should 
be clearly distinguished from a “bill of attainder,’^ vrhich pro- 
vided a way of condemning men to death by ordinary legislative 
process, without formulating definite charges or giving them any 
sort of trial. Bills of attainder are prohibited by the Constitution 
of the United States, and they have long since become obsolete in 
England. 

The English impeachment procedure, on the other hand, com- Why 
mended itself to the pioneers of the American political system as^a 
necessary safeguard against the exercise of arbitrary power. They 
found difficulty, however, in determining just how the English 
impeachment system could best be adapted to the needs of a 
purely representative government. 

“A well-constituted court for the trial of impeachments,'’ declared 
Alexander Hamilton, “is an object not more to be desired than difficult 
to be obtained in a government wholly elective. The subjects of its 
jurisdiction are thos^jaffences-which proceed from the misconduct of , 
public men, or, in_othe^ words,, from the abuse or violation of some 
■public trustT "They are of a nature which may with peculiar propriety 
‘-be^denornTfiated political^ as they relate chiefly to injuries done to the 
sc!pety itself. The prosecution of them, for this reason, will seldom fail 
to agitate the passions of the whole community, and to divide it into 
parties^ more or less friendly or inimical to the accused. ... In such 
cases there will always be the greatest danger that the decision wall be 
regulated more by the comparative strength'of “parties than by the real 
demonstrations of innocence or 

For this reason it w^as suggested that the impeachment power 
should be given to the Supreme Court, or to the Supreme Court 
and the Senate sitting together. But there were practical objec- 
tions to both these alternatives. Would it be wise, for example, 
to have an impeachment of the President tried by judges whom he 
had himself appointed? So the'Ponvention 'decided to folld'w the 
traditional ''fingCsh practice of allowing the lower House to prefer 
the charges and the upper House to hear themi- Its members were 
well aware that thi^-'^as by no means an ideal arrangement. But 
if mankind, as one of the delegates sagaciously remarked, “were 
to agree upon no institution of government until every part of it 


1 The Federalist^ No. 65. 
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had been adjusted to the most exact standard of perfection, society 
would soon become a general scene of anarchy, and the world a 
desert.’^ 

Who may be impeached? Only the President, Vice President, 
and all civil officers of the United States.^^ The list of civil officers 
includes ambassadors, members of the cabinet, judges of all 
federal courts, even postmasters; but it does not include members 
of either branch of Congress, nor, of course, officials of the several 
states. Members of the Senate and the House may be expelled 
by a two-thirds vote of their respective chambers, but not im- 
peached at Washington. They are not civil officers of the United 
States.^ This was decided by the Senate at an early date in the 
Blount Case, which is discussed a few pages later. Senators and 
representatives in Congress are responsible to their own states 
and to the people of these states. 

May a civil officer of the United States be impeached for an 
offense committed while holding office, even though he is no longer 
in office when the impeachment proceedings begin? That was 
one of the points raised in the Belknap Case (1876). Belknap was 
secretary of war during Grant^s second administration. He was 
charged with having received money from the profits of trade at 
one of the Indian posts under his jurisdiction. When the charge 
was made public, impeachment proceedings were begun ii^; the 
House and Belknap tried to sidestep them by resigning. President 
Grant accepted the resignation but the Senate voted by a majority 
to proceed with the impeachment, which it did. For lack of the 
requisite two-thirds majority, however, Belknap was not con- 
victed. So the question cannot be looked upon as having been 
decisively settled. ^ 

The constitution sets forth the offenses for which a civil officer 
may be impeached; but it does not do this with absolute clearness. 
The grounds for impeachment, as therein stated, are V treason , 
bribery, . or.othff high crimes andjmjsdem^ior^ The first two 
wSFds^ of clause"*aii''^efimfe^hbu^^^ but the remaining part 
of it is ambiguous, and this ambiguity has given rise to some dif- 


1 Notice, in corroboration of this, the wording of another clause in the constitu- 
tion (Article I, Section 6), which provides that “no senator or representative shall, 
during the time for which he was elected, be appointed to any civil office.'’ 

2 For an argument that such officers are not liable to impeachment, see Joseph 
Story, Comnneniaries on the Constitution of the United States (5th edition, 2 vols,, 
Boston, 1891), Sec. 801. 
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ference of opinion, for a misdemeanor in the eyes of the law is a 
relatively trivial offense/ In general, however, it is now understood 
that civil officials are not toH^ impea che3~excenTT mis- 

condugtTifefaunegt^^ in offi ce. General incompe- 

tepSe/^OTirnd^judgm^^ or the abuse of an officiahs discretion are 
not grounds for impeachment. 

When an officer is convicted by the Senate he canndt be pun- Thepenai- 
ished to any further extent than re moval from offic e^ and d g- 
qua^catio^from ever^^ position again. He cannot 

be put tQ„death,./mprisoned, or fined. But conviction upon im- 
peachment lloesnoF prevent additional proceedings against a civil 
officer in the ordinary courts of the land if he has committed an 
indictable offense. EveiUa cabinet officer may be tried and con- 
victed in the regular cpurts for offenses committed while in office. 

This has happened within recent years. A two-thirds vote of the 
Senate is necessary in all cases for conviction on impeachment 
and no pardon from any human source is possible in the case of 
one so convicted.''’ ,The constitution makes this single exception 
to the President’s pardoning power — ^for the obvious reason that 
it would not do much good to impeach a presidential adviser if 
the President retained his prerogative of pardon in such cases. 

The procedure in impeachments may be briefly outlined. First, The pro- 
the accusation is made by some member of the House of Represen- 
tatives from the floor of that body. A coihmittee of the House is 
then appointed to investigate the charges. If it finds^that an im- 
peachment should be proceeded with, the committee so reports 
to the House and the latter may vote to accept this recommenda- 
tion. In this case articles of impeachment are prepared and trans- 
mitted to the Senate. The Senate has no discretion as to whether 
it will accept these articles or not. It merely sets a date for the 
trial and furnishes the accused official with a copy of the charges 
preferred against him. In hearing an impeachment the Senate 
sits as a court, the senators being “placed on oath or affirmation,” 
befol’e the proceedings begin. 

The Vice President of the United States presides over the Senate Who 
except when the impeachment is directed against the President, 
in which case the Chief Justice of the United States presides. 

This provision is made for a self-evident reason, namely, that the 
Vice President would not be an appropriate chairman when the 
outcome of the trial might determine his own promotion to the 
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presidency. In impeachments the usual rules of evidence are 
observed; the accused official is allowed to be heard in his own 
defense; he may summon witnesses, and ma}" have his own counsel. 
The^ro^edings_are publi_c_uatil the senato rs, are, „ready_tQ_vote 
upon a 3 :erdict- - Then tliey go.behindHdoseidbors^^^^^ 
in secret like a jury. 

There have been ten federal impeachments in all, but only 
three of them have come within the last fifty years. The most 
notable were those of William Blount, senator from Tennessee 
(1797), Ajidrew Johnson, President of the United States (1§©8), 
and William Belknap, secretary of war (1876), all of whom were 
acquitted.^ Senator Blount was charged with having a part in a 
conspiracy to stir up trouble in Florida and Louisiana, which at 
that time belonged to Spain. The Senate, after receiving the 
charges, expelled him from its membership, but refused to convict 
him on impeachment, holding that he was not a civil officer of 
the United States.’’ Secretary Belknap, as has already been said, 
was charged with the acceptance of money from a trader whom 
he had appointed to an Indian post. 

Finally, and most conspicuous of all, was the Johnson Case. 
Andrew Johnson of Tennessee was not elected President. He suc- 
ceeded to the office on Lincoln’s death and found a hostile Con- 
gress in readiness for him. More particularly he fell out with 
it over the procedure to be followed in reconstructing the Southern 
states, and the two ends of Pennsylvania Avenue began hurtling 
brickbats at each other. The charges against President Johnson 
w'ere eleven in all, most of them having to do with ''discourtesy 
to Congress” and with violations of the tenure of office act which 
Congress had passed over the President’s veto in 1867. This act 
forbade the dismissal of certain public officers without the Senate’s 
approval. It was undoubtedly an unconstitutional statute and 
was later repealed. President Johnson was justified in refusing 
to be controlled by its provisions, but he ws.s not politically dis- 
creet in letting himself be drawn into a knockdown fight with 

^ The first conviction was that of John Pickering, a federal district judge, who 
was charged in 1803 vith “drunkenness and profanity on the bench.” He was 
probably insane. The second case was that of another district judge, West H. Hum- 
phreys, who was charged in 1862 with having “engaged in rebellion against the 
United States,” he having thrown in his lot with the Confederacy without resigning 
his judgeship. The third case was that of Judge Archbold of the short-lived Com- 
merce Court, charged in 1913 with having accepted “presents” from persons w-ho 
had cases before him. 
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Congress when he might have avoided it by a reasonable admix- 
ture of conciliation and adroitness. 

' So Congress made up its mind to get rid of the President, and 
his impeachment was conducted in an atmosphere of intense 
bitterness. The whole country ranged itself into two camps while 
the trial dragged on. At its conclusion the Senate voted thirty- 
five to nineteen for conviction, which was only one vote short of 
the required two thirds. It was a close call. In the autumn after 
Johnson's acquittal the next presidential election took place, and 
the subsequent inauguration of President Grant put an end to 
the strained relations which had existed between the executive 
andjegislative branches of the government. 

" An impeachment is at best a cumbrous and costly proceeding. 
It is hot a method to be used if there is any simpler way of securing 
an officer's dismissal, fiut in the case of a President, or of federal 
judges with a life tenure, or of cabinet members whom the Pres- 
ident may decline to dismiss, it is the only way of forcing anyone 
immediately out of office. Threats of impeachments are made 
from time to time when members of the cabinet or other high 
officials become unpopular with congressmen, but most of these 
are mere political vaporings. Impeachment is a procedure that 
should never be used except as a last resort. 

The Senate's Share in Lawmaking 

In,,_additiqn ,tQ.„its three , special prerogatives as above enumer- 
ated, the Senate has a general power which is more important 
than all of these combined. It is not merely an advisory council 
and a court of impeachment, but a legislative body as well. It 
is a coordinate, n ot a subordinate bran ch of the Amerjcam^Goji- 
gressapr divides A^dth the House of Representative ^theJ-Unotion 
prmaldn g the national laws. Aside from one relatively unimpor- 
tant exception its legisla tive authority^is exactly coequal with 
that of the House. This ex ception .relates to measures for rais ing 
revenue ^ all of whicffi.”T)^TEe"T5ms o"f 

“m^iginate in t he Hous e of Representatives; but the Sena te m ay 
propose or concur.^wlth, amendment s as "b n other bills." 

This bestowing of an exclusive privilege upon the House in the 
matter of revenue bills was suggested by an old parliamentary 
rule in England, and the larger states demanded in 1787 that it be 
made a constitutional rule in the United States. Otherwise, they 
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feared, the smaller states, through their control in the Senate, 
would promote measures of taxation placing most of the burdens 
on the larger commonwealths. B ut in practi ce the^hmitatio on 
the Senator s right to or iginate reven ue^bili^ to be 

of TOry „ httki^ Senate can virtu ally initiate new 

revenue proposals under the g u i se of ame ndments. ^’"’“Som^^ 
ago, for example, the House origtimted-'md“^’'sei^ Senate a 

tariff bill — and a tariff bill is a revenue measure if anything is. 
On receiving it the Senate struck out everything in the bill except 
the enacting clause.^ Then it inserted a new tariff^f its o^to and 
transmitted the measure back to the House ^^as^naended-^ The 
House grumbled for a while over this evasion of its own special 
privilege, but in the end accepted the tariff which the Senate had 
virtually originated. On another occasion when the House tariff 
came back from the Senate there were no 1‘ewer than 847 amend- 
ments clinging to it.^ So the Senate has originated revenue meas- 
ures in fact, if not in form. It has found a way of doing what the 
constitution did not intend it to do. 

On the other hand the constitution gives th e House no exclus ive 
p ower to originate expenditure bills, or aDPrQD mtiQn....bills as 
they are called. No constitutional prohibition prevents the Senate 
from originating appropriation bills, including even a national 
budget if it chooses to do so. But the House at an early date as- 
sumed the exclusive right to originate such bills and this power 
it guards with great jealousy. The Senate occasionally ventures 
to originate a measure which incidentally carries an appropriation 
of money for a single purpose; but the annual budget, and all 
general appropriation measures are first submitted in the House. 

* In all other matters the powers of the two chambers, both by 
the constitution and by usage, are equal in scope. No bill can 
become a law without the Senate's appro vafi!; At various times 
and on various matters one chamber or the other may have the 
greater amount of legislative influence because of its better organ- 
ization or stronger hold upon public opinion. It is sometimes 
asserted that the Senate, taking its legislative history as a whole, 

iBy a “revenue bill” is meant a measure primarily designed to raise revenue, 
not one which aims principally at some other purpose and incidentally brings in 
revenue. 

2 This is the introductory clause which stands at the head of every measure: 
“Be it enacted by the Senate and House of Representatives of the United States 
in Congress assembled:” 

2 Henry Cabot Lodge, The Senate of the United Slates (New York, 1921), p. 9. 
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has origiBafed more important legislation than the House, and 
this statement is probably true;' Nor is it surprising, for the sena- 
tors are for the most part men of greater experience in lawmaking 
than are their colleagues of the lower House. ' / 

Attention should be drawn to a legislative function which the’ 
Senate has developed to rather large proportions in recent years, 
namely, that of undej^t&ing special inv estigations i nto matters 
of all sorts. This is called a legislative functfdh of the Senate 
because in theory the various investigations are undertaken in 
order to secure data that will be of service to the Senate in the 
framing of future legislation. If it is urged that a law be passed 
to crush the evils of stock-market speculation, for example, the^ 
senators desire to discover at first hand what these evils are and 
why they exist. In a strict sense the Sei^,8i»t€ has no right to 
conduct any investigation save insofar as it may seem necessary 
to determine whether some legislation is desirable, and if so, what 
legislation. This, however, is a very ample basis for any investi- 
gation that the senators may desire to start, and they have started 
a good many during the last dozen years. 

The usual plan is to pass a resolution ordering an investigation 
of oil leases on government lands, or telephone companies, or 
holding corporations, or the expenditure of money in elections, 
or some other matter that seems to call for remedial legislation. 
The resolution also designates a committee of senators to conduct 
the inquiry.^ The committee may sit in Washington, or it may go 
about the country hearing testimony, ^^on a fishing trip,^^ as it is 
called. The se special committees have power to summon wit - 
nes^s, qompeLthe4au3 duct ipn_pf pgperSj ta ke evidence under o ath, 
and ^^^en^J^,to ^.exercise the^^probing^^auth ority of a court. To 
say that they are merely seeking data as a basis for legislation is 
to use the words with Pickwickian versatility. What they are 
usually seeking is amiQjutlition that can be used in the next elec- 
tion campaign. The. power of investigation, when used by a legis- 
lative committee in this way, is susceptible of serious oppression 
and abuse. 

If the Senate and the House fail to agree on any measure, one 
or the other must give way, or a compromise must be arranged 

1 On this general question see E. J. Eberling, Congressioival InvestiQ (New 
York, 1928), and M. E. Dimock, Congressional Imesiigaiing Committees (Baitimore, 
1929). 
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by both giving way in part. This is effected by means of a ooh- 
ference committee, representing both chambers, and usually made 
up of three members from each.^ In these compromises the Senate 
has a reputation for getting the better of the bargain. And this 
is not surprising for the Senate is usually represented on conference 
committees by stronger personalities, by men of greater skill in 
bargaining. As a rule, moreover, it gives its conferees a firmer 
degree of support. Something depends, however, upon the reac- 
tion which comes to Congress from the country while the measure 
is in conference. This reaction may be strongly in favor of the 
House attitude, in which case the senators, with their ears to the 
ground, are likely to recede. 

The older senators, who guide the upper chamber in -its work, 
are men^who have acquired a nation-wide reputation. Naturally 
they regard themselves as experts in the science of statesm'anship 
and are inclined to look upon members of the- lower House as mere 
fledglings in the art of lawmaking. Even upon the President, as 
Woodrow Wilson once remarked, the veteran members of the 
Senate look with unmistakable condescension.” But if this is 
the case, it is not because the constitution intended senators to 
have more prestige than members of the House but rather because 
the Senate is a more^mpact body, better organized, with a longer 
term of membership, and perhaps less amenable to the fluctua- 
tions of public opinion. Obedient to the lav^df political gravi- 
tation,” as one writer has remarked, ‘^it draws new particles of 
power whenever opportunity affords.” At any rate the Senate of 
the United States continues to hold first place among second 
chambers in the great legislatures of the world. 
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CHAPTER XVll 


THE HOUSE OF REPRESENTATIVES: ITS 
ORGANIZATION 

Liberty, to be enjoyed, must be limited by law, for where law ends tyranny 
begins, and the tyranny is the same, be it tyranny of a monarch, or of a multi- 
tude, — ^nay, the tyranny of the multitude may be the greater, since it is 
multiplied tyranny . — Edmund Burke. 


The 

“popular 
branch” of 
govern- 
ment. 
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The House of Representatives was intended to be a reformed 
and popularized House of Commons, in other words to serve as 
the direct reflector of popular opinion in the nation^s government.. 
At the outset it was the only branch of the national government 
that drew its mandate directly from the people, t he P resident and 
the senators being chosen by indirect election. Hence the House 
of Representatives was designated as the '^popular branch” of 
Congress. But this difference has now been swept away. Both 
the President and the senators are now chosen quite as directly, 
although not at such frequent intervals, as are the members of 
the House. 

The framers of the constitution took it for granted that any 
body of directly elected representatives would be impulsive and 
temperamental. Yet the establishment of a popular chamber was 
regarded by everyone as a practical necessity.^ To create a federal 
government with no branch of it directly responsible to the voters 
was out of the question. In all the colonies popular assemblies 
had grown up, and all the states in 1787 had provided for at least 
one such body in their new legislatures. A constitution without 
provision for one popularly elected chamber would never have had 
a chance of being ratified. In view of the bitter protests which had 
been raised against taxation without representation in Revolution- 
ary days, moreover, the claim of the people to direct control over 
the 'taxing povrer” was one which could not well be denied. 

The constitution, accordingly, provides that ^Hhe House of 

1 James Madison and James Wilson, the most persuasive pair of delegates in the 
convention, argued convincingly that despite the dangers involved in popular 
representation no plan of Tree government could hope to endure unless one branch 
of the legislature was made directly accountable to the people. 
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Representatives shall be composed of member s chos en eyerx secpgd 
hyjUfi .the, several states/^ In accordance with the 

compromises which had been, agreed upon, it was further stipu- 
lated, first, that the severai^states should be represepted^according 
to their respective populations, and second, that in estimating 
this populatioir all persons other than free white persons were to 
be counted on a three-fifths basis; in other words, that negro slaves 
were to be counted at only sixty per cent of their numerical 
strength. The first House of Representatives was to have sixty- 
five members, distributed among the states in a way which was 
assumed to be rouglily proportional, but a census was to be taken 
forthwith and a 'redistribution on a more accurate basis arranged 
on these figures. Further provision wsls made that a similar re- 
districting should take place after each decennial census, but 
that the House should never contain more than one member for 
every thirty thousand population. No state, nevertheless, was 
^ver to be without at least one representative. Within these limits 
the size of the House was left to the discretion of Congress itself. 

As to who should have the right to vote at congressional elec- 
tions, the framers of the constitution did not venture to decide. 
There were, at the time, wide differences among the thirteen 
states in the matter of suffrage requirements, and it was not 
deemed advisable to impose upon any of them a general provision 
which might be out of accord with their own practice. Hence the 
convention neatly evaded the difficult question by leaving it to 
be settled by each state for itself. This, to be sure, was hardly a 
logical thing to do, for the suffrage is one of the most fundamental 
things in free government; yet it was probably the best way out 
of an embarrassing situation. The country w^as not ready for 
manhood suffrage in 1787. On the other hand it would have been 
unwise to insert in the constitution a general property qualification 
such as existed in a number of the states. 

Each state, accordingly, was given the right to determine who 
should vote at congressional elections, but subject to the restriction 
that the req uirements must be the same as those for voting a t 
ele ctions to ^^e most num e rousT)ranc h' ^ of its own state le^s- 
Whoever has the right to vote for members of the state 
assembly must therefore be given the right to vote for members 
of the national House of Representatives.^ Hence there is no 

1 See above ^ pp, 106-107. 
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national suffrage in the United States, as in other countries. 
National officers do not register the voters in any state, or print 
the ballots,, or count them. State officials do it all. Representa- 
tives in Congress are elected at polling places which the states 
provide, pay for, and supervise. The fifteenth and nineteenth 
amendments to the federal constitution do not, in a literal sense, 
confer the suffrage on anybody; they merely provide that it 
must not be denied on certain grounds. 

Other mat- The framers of the constitution not only evaded the problem 
t^Cong^eTs^ of a Uniform suffrage but they reached no decision on several other 
the^onSil^ relating to the organization of the House. They set a 

tutionis maximum limit (one member for every 30,000 population), but 
it proved too high. Almost from the outset the proble m has been 
to keep the House from growing too large. ^ Moreover, the makers 
o?"tE^c51ffiBtl'tutiOT"dTd'not~say whether the election in each state 
should be by congressional districts or by the voters of the state 
at large. They did not even say that elections should be by ballot, 
-oy that they should be held in all the states on the same day. They 
left the “tme, place, and manner of holding elections’^ to be^e- 
cided by the indlvi5uai sta^ e^ch ln its~ own i^^ 'f Miradde'd a 
saving pronsion That Cfflgres s~may at any time make or a lter 
's uch regulations, except a^o t he pl aces of choosing s enators.” ^ 
The first House of Representatives, which met inn[7897’con- 
tained sixty-five members, or one representative for 
people. When the constitution was before the states for ratifica- 
tion there was complaint that ’the quota of representation had 
been set too high, and Madison devoted one of his Federalist letters 
to an argument that it was low enough. In the eighteenth century 
it seemed absurd that any congressman should expect to represent 
as many as 30,000 people. With then-existing facilities for getting 
around a district and making acquaintances he could hardly hope 
to know that number. Today the quota of representation is about 
nine times as large. At any rate the House began to grow like 
Jonah’s gourd. Within two years after its establishment it had 
103-members; then it exp anded to 213 in 182 0. This rapidity of 
growth was not kept up, of course, although some increase in 
membership took place after every census from 1790 t o IQljb 

1 Article I|, Section 4. The reason for the exception in the last clause is that the 
senators were to be chosen by the state legislatures at the state capitals and it was 
not deemed wise that Congress should have power to compel the legislatures to 
meet for this purpose at some other place. 


s-Gr6wthof 
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Toda y it sta nds,at 435^ wh it was placed after the last-named 
date. No reapportionment was made after the census of 1920 
and no change" i n size after tho census of 1930 . there being a general 
belief that the tlonse is already too large for the efficient handling 
of business. 

How are these seats apportioned among the states? The con- 
stitution provides that thej^ shall be distributed among the states 
upon the j^^s of ■.ra specttve-^xipu lations as showui bv the^ 
last decennial census.^ Every ten years, therefore, it is the duty 
of CongressToThahe a reapportionment of seats. The first step 
in this connection is to determine whether the size of the House 
shall be increased. Then, by dividing the number of seats into 
the total population of the country, a quota of representation 
is obtained. With 435 seats and a population of 122,000,000, 
you need only juggle a slide-rule to find that this quota, at the 
present time, 'is approximately 282,000. Hence a state with three 
million inhabitants would get ten seats in the House. At first 
glance all this would seem to be an easy problem in simple 
arithmetic. 

But it is not quite so easy as it looks, and for two reasons. In 
'the first place, the constitution requires that every state shall 
have at least one representative, even though its population be 
less than the quota of^presentation.^ Hence one member is 
assigned to each of t he ^rty-e igM3t at es, and the remainder (387) 
is then left to be assigned to” the states in, proportion to their 
respective populations. But here arises the second difficulty. 
AVhen the population of any state is divided by the electoral quo- 
tient (or quota of representation) there is always a remainder 
left, and the sum total of these remainders, in the country as a 
whole, represents a number of electoral quotas. In other words 
there are some seats left over. From 1850 to 1900 the plan was 
to distribute these remaining seats, as far as they would go, among 
the states having the largest surplus fractions of the electoral 
quotient. 0;ie additional s eat was given to the state with the 
large st excess frac tion, and jo on down the list until ther e were 
no more seats to distribute. This arrangement was not altogether 

^ iThe original constitution stipulated that persons other than “free white per- 
sons” should be counted on a three-fifths basis, but this provision was eliminated 
by the fourteenth amendment. 

2 There are four states which have populations below the quota, namely, Dela- 
ware, Arizona, Nevada, and Wyoming. 
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satisfactory, however, for it sometimes happened that there were 
not enough seats to give one to each state having a fraction amount- 
ing to more than half the electoral quotient. lu 1910, therefore. 
Congress adopted what is known as tl^^n^hqd^of^^ 
and this method was also used in the reapportionment of 1930.^ 
Under this plan the electoral quotient or quota of representation 
is fixed at such a figure that each state with more than half of it 
is given an additional seat and there are exactly enough seats to 
go around.; 

With a membership of 435 the House is too large. Business is 
impeded by its bulk. There should be a reduction to 400 or Jess. 
But such a reduction, as a matter of practical politics, is difficult 
to bring about. No state likes to have its allotment of congressmeji^^ 
cut dow„|x„, The congressmen from states which are likely to suffer 
can be counted upon to combine in opposition to any such pro- 
posal. The best that can be hoped fo r, then, is to keep the . House 
f rom growing larg er. Even at that some states lose seats alter 
""each decennial census, for The rapidly-growing regions of the 
country become entitled to more, which means that other sections 
must be content with less. After the census of 1920 it became evi- 
dent that an increase in the size of the House could not be avoided 
except by reducing the representation from severakstates. These 
states put up a stiff fight and succeeded in preventing any re- 
apportionment at all, thus forcing Congress into violation of an 


express constitutional mandate. I n connection with the census 
of 1930 a permanent and continuing law ^rosjpassed. It provides 


that if Congress, afteFany future decennial ce nsus, shoul d faiLto 
pass a reapportionme iiL^^ j^ieiTthe ^^thod^of^ or fractions 
sffalFBe’ worked out by tl m census bureau and a pplied.^.. 
TSTiferrossitR^^ we are often reminded that the 


1 There was no reapportionment after the census of 1920. 

2 The Method of Major Fractions is applied in this way: The population of the 
several states is divided successively by 1^, 2-^, 3^, etc. These numbers or quotients 
are then set down in the form of a series, the highest number first, the next highest 
second, the next highest third, and so on, do'^ to thh lower numbers. One seat 
is first allotted to each of the forty-eight states. Then the state having the number 
"which is first or highest on the list is allotted the forty-ninth congressman; the 
next highest is given the fiftieth; the next the fifty-first, and so on, until the seats 
are exhausted. By using this method each state receives one representative for 
each full quota and an additional one for a major fraction of the quota. 

An alternative plan, known as the Method of Equal Proportions has been proposed. 
Its only difference is that the population of the several states is divided successively 
by \/i X 2, V2 X 3* V3 X 4, instead of by 1^, 2^, 3^, etc. 
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American House of Representatives is smaller than popular cham- 
bers in other countries. The House of Commons has 615 members 
and the French C hamb er of Deputies 626. But BotFlhese bodies 
operate under a system of executive leadership which offsets the 
handicap of a large membershipiH-^hey have ministers with seats 
on the floor who lead the debates and put the business through. 
The House of Representatives has no such executive leadership. 
If it were organized like these European chambers it could double 
its size and still work more expeditiously than it does now; but 
it is differently organized and is likely to remain so. . . 

' Con gress allots representatives jo s^tgSy not t o distr icts. A 
state is given two, three, tw enty-five , forty-two 
the to be. Then the state legislature 

(when the state has more than one representative) n^kes the 
divjsion into c ongressional di stricts. This it does under a federal 
1^’ wESTrequires that each congressional district must be made 
up of contiguous territory and that all the districts shall be ap- 
proximately equal in population. Prior to the passage of this 
statute, in 1842, many of the states elected their congressmen at 
large. This plan was deemed objectionable because it gave the 
majority party all the congressmen from the state, and the minority 
none at all. Under the district system, in all but the overwhelm- 
ingly partisan states, there are likely to be a few congressmen 
from the minority party. For even though a state is regularly 
carried as a whole by one political party there are likely to be 
certain sections of it which have a different party affiliation. The 
large cities, for example, often have a different political complexion 
fit>m the rural districts. 

This work of redistricting a state, w hen i t gains or loses co n- 
gres smen, is perfo rm ed by the state legislature, but the ta sk is 
assigned in the first instance to a com mittee of its own jnemhejs 
a ppointed for thi^ urpose. The recommendations of this com- 
mittee then come before the legislature and are acted upon. So 
far as practicable an effort is made to respect local boundaries by 
placing an entire city or town in one congressional district, but 
at times it becomes necessary to place one part of a municipality 
in one congressional district while the remaining part goes into 
another. In large cities it is also thought desirable to respect ward 
boundaries, and in rural areas the aim is to put whole counties 
into the same district wherever it is feasible to do so. To accom- 
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plish all these things and yet have districts approximately equal 
in population is sometimes a difficult problem. It demands careful 
study and absolute fairness. 

Too often, unhappil 3 q it gets neither. State legislatures are 
partisan bodies, and so are their committees. Because of their 
intense partisanship the attem jpt is often made to lay.oulT ha 
districts in' such way tha t T^^intarests of tbAjnTningmt politicaj 
'party will be served. This practice of ^ ^ gerrymandering ' ^ Is^more 
tEanTcentury old; it took its name from Gov ernoj Elbridge Gerry 
of . Ma ssachu^ who sanctioned one ofTEe fiiiFHEgfahTcase^f 

partisan district-making in that state. ^ Thereby he set a fashion 
which persisted for many years, and has not yet entirely dis- 
appeared. By adding one county and taking off another, by 
shaping the district in some unnatural way, so that in coiifigura^ 
tlbn' its neamsl'Tesemblahce may be to a'^ shoestring or a lizard 
or a starfish, it is quite possible to make the area }deld a com- 
f ortable m aj orityTorT^^^ of the .xigEtlpoIit ical par ty. 

The hostile votes, on the other hand, can be hived or massed 
into a few districts which are likely to go to the opposition party 
in any event. ^ In other words the art of gerr5nxLandering is to 
spread the majorities of your own party over as many districts 
as possible and concentrate the strength of your opponents into 
as few districts as you can. The gerrymander has been a pernicious 
factor in American politics and popular sentiment has been slowly 
developing against it. Today it usually proves a boomerang to the 
p arty that attempts it. 

Sometimes a state legislature does not get its redistri^ting 
finished before a congressional election comes. In that case, the 
old districts choose one congressman each, and if there are addi- 
tional congressmen to be chosen, they are elected at large. But 

1 Mr. John Fiske has given. the following account of the incident: “In 1812, 
when Elbridge Gerry was governor of Massachusetts, the Republican legislature 
redistributed the districts in such wise that the shapes of the towns forming a 
single district in Essex County gave to the district a somewhat dragon-like contour. 
This was indicated upon a map of Massachusetts which Benjamin Russell, an 
ardent Federalist and editor of the ‘ Centinel,’ hung up over his desk in his office. 
The celebrated painter, Gilbert Stuart, coming into the office one day and observing 
the uncouth figure, added with his pencil a head, w'ings, and claws, and exclaimed, 
‘That will do for a salamander!’ ‘Better say a Gerrymander!’ growled the editor; 
and the outlandish name, thus duly coined, soon came into general currency.” 

^ One district in Illinois was long known as the “saddlebag” congressional dis- 
trict because it comprised two groups of counties at opposite ends of the state 
with a thin strip connecting them. On the practice in general see E. 0. Griffith, 
The Rise and Development of the (gerrymander (Chicago, 1907). 
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if the number of con gressmen allotted to the state has been re- 
duced, al Lof them are elected at l arge, the old districts being dis- 
regarded until the new ones have been established by law. 

Candidates for election to, the House are nominated-as the laws Nomina- 
of each state may provide. Some states still retain the plan of 
nomination by conventions of party delegates but the majority 
of them have now provided for direct primaries.^ The change, it 
was thought, would bring forth candidates of a better type, but 
it has apparently resulted in no perceptible improvement. The 
quality of the House membership has not \dsibly changed since 
the voters took into their own hands the function of nominating 
candidates. Primary campaigns are expensive and a great ad- 
vantage goes, under the direct primary system, to the candidate 
who commands an ample campaign fund. 

Elections, 


jsame day, n amely, on the Tuesda.y following the fi rst Mond ay of 
I November in every alternate vThe voting must be by 
JbdToff^irriTiis" d^ not preclude the use of voting machines. 
Candidates for other offices, state or national, are usually chosen 
at the same election and on the same ballot, the so-called Aus- 
tralian type of ballot being the one which is almost everywhere 
used. Many of the states make provision for ab^t voting. By 
this arrangement those voters who are absent from their homes 
on election day are allowed to vote by mail or in some cases to 
mark their ballots before leaving homc.^ 

In England when any dispute arises in connection with the vot- Contested 
ing or the validity of an election the controversy is settled by 
the courts, like any other legal dispute. But in the United States recounts, 
the H ouse of Representatives is the deciding authority, having the 
sol e "power to declare which of thft,c]fl.imfl,ntR to be se ated. The ^ 

procedure in such cases is for the H pf d i H i-n, apryp: 
not ice upon the one who has been reported ft s elected, settmgiajlh 
the grounds of his protest. To this the l atto makes formal reply , 
and the papers are -transmitted to - the,jd£a:k,.>Q£-^ House. The 


1 For an explanation see Chapter XXXIV. 

2 A few states which could not accommodate themselves to this arrangement 
without amending their state constitutions were exempted from the general rule. 
Maine still holds her congressional elections in September and thus attracts a good 
deal of attention as affording an indication of what is likely to happen in the rest of 
the country at the subsequent Noveml ^r ba Uoting. Hence the sa^dn g *‘As Maiac' 
goes, so goes the Union.’’ 
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matter is thereupon referred to one of the committees o n elec tions, 
of which the House maintains three, ajjtd Hiis committee hears 
the evidence in the case. When this is concluded, the committee 
reports to the House, where its recommendation is almost in- 
variably accepted. 

Contested elections are not^common in the United States. The 
general tendency is to accept the results of the balloting as an- 
nounced when the polls are closed. When the successful candi- 
date's lead is very small, however, a recount of the votes is some- 
times asked for and granted under such conditions as the election 
laws provide. 

The qualifications of a representative in Congress, as set forth 
in the constitution, are merely that he shall be a ^t^jzen of seven 
years’ standing, ^t least twenty-five y^ars^ of age,%n inhabitant 
of the state from which he is elected, "and not a holder of any 
office under the authority of the United States. Even army and 
navy officers are regarded as coming within the scope of this pro- 
hibition as to officeholding. It will be observed that nothing is 
said about the candidate’s being an inhabitant of the congressional 
district from which he seeks election. It is legally quite permissible 
for a congressional district to elect a non-resident, and on rare 
occasions a district has done so. But there is a strong prejudice 
against the outsider who enters the field against local man.” 
This public prejudice is usually expressed in the plausible assertion 
that a local man will ^^know the needs of the district better.” 
Logajhpride, moreover, takes offense at the implication that a lack 
of homegrown material compels the district to go outside its own 
boundaries for a congressman. ii.xi outsider, if he has a wide ac- 
quaintance in the district, can sometimes come in and win, but 
his chances are very slim under even the most favorable con- 
ditions. 


English and This is a mat ter _in which ^American J^aliii qaLt^adi^ differ 

cons£icijQlMyi|xmJ^ The election^ non- 

this point, residents to the House of Commons is not at all uncommon; on the 
contrary many of the British political leaders represent districts 
(or constituencies) in which they have never resided and which 
some of them rarely visit except oh the eve of an election. The 
first time that Edmund Burke set- foot in^is constituency of 
Bristol was when he went there to thank the voters for having 
elected him. The merit of the British practice is that it e ncourages 
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a member of parliament to dev elop himself into a national g gure. 

A strong man in Britisli^ politics need never be without a seat in 
parliament; even if his home constituency goes back on him he 
can be accommodated elsewhere when the first vacancy occurs, 
f B ut the ablest statesman i n the United States has Drn. dinalhLno 
chance_of a seat in C ongress if his own di strict contains a majority, 
df vote rs wHo^Ee lofig to the opposite politi cal ’ paFt}'\ 

The reasons for American prejudice on this point do no credit Why local 
to our political ideals. They are too closely related to the matter are favorS 
of sppite and patronage. Members of the House of Representatives ^ Amenca. 
are fairly w^lkpaid as soft jobs go, hence every district has its 
crop of men who aspire to be the recipients of a national pay 
check. These local aspirants are always ready to join in the hue 
and cry against any “carpet-bagger'' who comes in and tries to 
get himself elected from a district to which he does not belong. 

Every congressional district, moreover, desires to participate in 
the annual appropriations for post offices, for the improvement of 
rivers, harbors, or roads, and for the relief of the unemployed,^^ 

It wants a congressman who will be successful in getting such I 
favors, and there is a feeling that a local man can do it better tham^~3 
anyone else. 

Now this suggests a query as to the proper function of a repre- The logical 
sentative, whether in Congress, or in a state legislature, or in any of^a repre- 
pther elective body. Is it his duty to a ct in accgr^agitce with the sentative. 
dictate s and in obedience to his own con- 

ception of the general ‘w^elfare, regardless of whether this may 
reflect the opinion of his own particular district? Or is the sole 
function of_a representative to “representf’' in other words to 
discovefwEaFn^Tsk wants^T Id Be governed accordingly? 

These are fundamental questions which every representative must 
face at times. A legislator may be personally opposed to the 
guarantee of bank deposits, let us say, and may believe that such 
an arrangement puts a premium on loose banking methods. But 
if a majority of the voters in his own district are known to be 
strongly in favor of such a guarantee, how should he vote upon 
the question of establishing it? Should he stultify his own judg- 
ment and convictions, or should he disregard the logic of his own 
position as a “representative of the people"? Is it conscience or 
constituents that should determine his vote? Congressmen are 
often confronted by this dilemma. Students of political philosophy^ 



306 THE GOVERNMENT OF THE UNITED STATES 


The dictum 
of Burke. 


Congres- 
sional 
terms are 
too short. 


too, have wrestled with the question but have reached no agree- 
ment of opinion on it.^ 

It may not be inappropriate to quote in this connection, how- 
ever, the famous dictum of Edmund Burke in his address to the 
electors of Bristol when he defended certain unpopular votes 
which, as their j^epresentative, he had given in the House of Com- 
mons. ^‘1 maintai ned your interests against your opjn ions/^ he 
declared. A represen tajdvejiKl^^ you ought to be a person 
of st ability. I_am to look indee.i.tp_your opinions; but to such 
opinions as you and I must have five_years hence. not to 

look to the„ flash, .of ~th^^ The American legislator does not 

talk in that strain. The pinnacle of his ambition is to find out 
what the people want and to do it quickly. Whether they are 
wise in wanting it he does not usually stop^to inquire.^^ He keeps 
his ear close to the ground, so close, as Speaker Cannon oryce 
said, that he ^^gets it full of grasshoppers. 

The brevity of the congressman's term is in part responsible 
for this. -He is ch osen for two years only. He does not have time 
to make a broad record by which he may fairly be judged. His 
people are apt to be guided, in their estimation of his work, by the 
way he votes in Congress on the few outstanding measures Tyhich 
happen to come up during his all-too-brief span of service. ""*§0 he 
cannot afford to take the chance of antagonizing them on any 
one measure even though he would be able to^/spt^sfy them on a 
hundred others if his term were long enough./Th^ are also prone 
to judge h i m by what he gets, or fails to get, in the w ay of definite 
advantages for his own district.:^ H e is expected to fetch home a 
new”post office buUding, or an appropriation for dredging some 
local harbor, or a mail airport/or so met hing else t hat proves his 
al&tness'af Waslmgton. He must get places on the public payroll 
foFsbnie^df his prominent supporters. If he comes back empty- 
handed he gives his opponents an issue wherewith to encompass 
his defeat. 

In no other country are members of the national jfegislature 
chosen for such short terms as in the United States. "This brevity 

1 For a further discussion see J. W. Jenks, Principles of Politics (New York, 1909), 
pp. 76-80. 

2 A congressman once told me that it was his custom to put in one pile all the 
letters and telegrams which came from his district in favor of any important 
measure. Then, in another pile he put all the telegrams and letters opposing it. 
When the time came for voting on the measure he merely took a glance at the two 
piles and went with whichever was the higher. 
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of service is f. handicap in many ways, yet it has some compensatory 
advantages'^, It serves to keep the House close to the sentiment of 
the voters. It compels every member of it to render a biennial 
accounting and thus imposes on him a real sense of his responsi- 
bility. The congressional elections, coming every two yeai^like- 
wise afford an opportunity to ascertain whether the administration 
is gaining or losing its hold on the people. Their outcome has an 
important influence upon the direction of presidential policy 
despite the fact that the chief executive is beyond the reach of the 
voters for two years more. 

Be it borne in mind, also, that although a member of the House 
is chosen for only two years, he expects rejection for a secqnd,^pr 
even for a third term. And'*Tinder normal conditions he gets it. 
Fewer than 6ne fourth of the members, as a rule, are first-termers. 
Elyen these, moreover, have usually had some political experience 
as members of state legislatures or city councils. It is only on rare 
occasions that anyone is elected to Congress without having previ- 
ously served in some other public office. A large fraction of the 
membership is made up of lawyers, usually more than half. The 
remainder include persons of every conceivable occupation — 
physicians, dentists, teachers, journalists, merchants, farmers, 
locomotive engineers, steel workers, and (last but not least) pro- 
fessional politicans. The ayerage^age is about fifty years. A con- 
siderable majority of tTm ihehlBer^m or gradu- 

ates of professional schools, although such graduates form only 
about two per cent of the country's entire population. If being a 
college graduate is a handicap in practical politics, the figures do 
noj^em to show it. 

/' The House of Representatives holds one session a year, so that 
there are two sessions between elections. By“The terms oFtTie 
original constitutiM‘tUwUS“provideTt"th'atr the regular annual ses- 
sion must begin on the fct Monday in December unless Congress 
shoul d choose to appoint a different d ay, which it never did. Con- 
sequently the first session of a new House did not begin until thir- 
teen months after its members had been electg^- They were 
c hosen ii^r'jjfovembe r. to take office the followin g M arch^ and then 
a ssembled in D^ember . Meanwhile, the members of the old 
House met in the Decergber immediately following the election 
and held what came to be known as a ^Uame duck” session until 
their -terms expired in March. The nickname of this session was 
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inspired by the fact that it always contained a number of congress- 
men who had been defeated at the November elections. 

Perhaps the situation can be made clearer by an example. In 
November, 1930, a new House of Representatives was elected to 
take office on March 4, 1931. But a session of the House, under 
the terms of the constitution, was called for the first Monday in 
.December, 1930. Newly elected members could not attend this 
session since their terms of office did not officially begin until the 
following March. So the old members returned to Washington 
and legislated for three months. Then, in December, 1931, the 
members who had been elected thirteen months earlier met for a 
long session which lasted until the midsummer of 1932. 

Under this arrangement, moreover, the two sessions were always 
of unequal length. The session which began a montlf after a con- 
gressional election had to be a short one because the terms of 
members would officially expire in the following March; but the 
other session could be continued for a whole year if need be. ^ There 
were obvious disadvantages in this plan and sometimes it was found 
necessary to call a special session immediately after the inaugura- 
tion of a new President because there were problems of legislation 
which could not wait until the next December. This took place, 
for example, in March, 1933, when President Franklin Roosevelt 
took office in the throes of a banking crisis. At once he called 
Congress together for a brief special session to pass emergency 
banking laws. 

In order to correct this situation, tp abolish ^Tame duck!^ ses- 
sions fl ^to mak e^ L l oo nfiff essii3i:m k5g§lffins H^ 
lefigffi^The t wentieth amendment was added to the constit ution 
1 ^193^ It provides that hereafter Congress shall asse mble each 
3 ^ar~Qnlhe third of Jaim ^v unle ss it shall by law appoint a~ dif- 
ferent date. Provision is'also made that the term s of -senators and 
r^rSseiitatives shall begi n on January 3 and th ose of the_Pres- 
idenFand t he Vice President on January 20. Under this new 
arrangement the members of the House of Representatives who 
are elected in November will take office in January and immedi- 
ately begin their session which can continue for a full year if so 


1 Each new Congress, when it assembles, is designated in all its official acts by 
a serial number. The one which convened in 1789 was known as the First Congress; 
the one now in existence (1936) is the Seventy-fourth Congress. This explains the 
reference in official documents to “Fifty-fourth Congress, first session,” or “Sixty- 
eighth Congress, second session,” etc. 
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desired^ and the second session can be of the same length. Lame 
duck sessions, as well as the alternation of long and short sessions, 
have thus been eliminated. Likewise the need for special sessions 
has been reduced to a minimum. 

The congressional term remains fixed at two years which is Should 
rather too short for the best results. Yet if some of the delegates men^be^" 
in the constitutional convention of 1787 could have had their way, forger 
the congressional term would have been one year only. 'AVhere terms? 
annual elections end, tyranny begins, was a stock platitude in 
colonial dsiys. It is quite true that members of the House are 
frequentl}^ reelected, and that a few of them manage to retain their 
seats for ten or even twenty years. On the other hand a great 
many are retired to private life after one or two terms, before they 
have had a real opportunity to acquire familiarity with national 
problems. A congress^ional district is usually made up of several 
towns or counties, and there is a feeling that no one of these areas 
ought to hold the prize too long. Similarly there is a prevalent 
notion that no one person should be permitted to hold the place 
as a stead}^ job. It ought to be passed around. The idea of rota- 
tion is strong among the politicians and they often manage to 
bring the voters to the same point of view. 

Nevertheless a few members manage to keep their seats in Effect of 
Congress for so many years that they become, by that very fact, uponcon^^ 
the natural leaders, although they may have no personal qualifi- 
cations for leadership. Seniority of service determines the chair- 
manships of important committees and gives to the experienced 
congressmen a degree of influence which their own abilities do 
not always warrant. No other practice, it would seem, could more 
effectually discourage noble ambition or check the growth of 
accomplished statesmanship. For there are few walks of life ill 
which experience counts for more than in lawmaking. It is both a 
science and an art. No one comes to Congress mth a full knowledge 
of what he is expected to do. The new member is handicapped by 
the complexity of the rules and the intricacy of legislative pro- 
cedure. Likewise, if he be a man of reasonable modesty, he feels 
disinclined to push himself forward in debate or committee dis- 
cussions until he has passed the freshman stage. Far from making 
the House a body in which all members stand on an equal plane, 
the two-year term and the policy of rotation have tended to center 
its great powers in the hands of those congressmen who have been 
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lucky enough to get themselves reelected three or four times. This 
designates them as good politicians, perhaps, but not necessarily 
as capable lawmakers. 

The debates in the House of Representatives are not of a high 
‘ order. Nor are they so good as they used to be. This is due in 
^ part to the great size and bad acoustics of the chamber in which the 
' sessions are held. Only a leather-lunged orator can make himself 
^ heard in every part of it. It does not always happen that a power- 
ful mind and a powerful voice are combined in the same individual, 
and often the member with the real message cannot be heard, 
while the member with nothing to say has no diflficulty in filling 
the chamber with sound. ^ From its galleries the House does not 
strike the spectator as an impressive body. There is too much 
inattention, interrupting of speakers, and general clatter. A genera- 
tion ago the situation was much worse, but the auditorium has 
now been reduced in size and otherwise improved. The acoustic 
qualities of the House remain, nevertheless, the worst of any great 
legislative chamber in the world. 

To some extent, again, the dearth of good speeches is due to the 
" strict limitation upon the time that any speaker may keep Jhe 
floor, ^lid something may be credited to the custom of allowing a 
I member to have his speech printed without delivering it at all.™ ~ 
,Why should congressmen make long speeches, or why should 
/ others listen to them, when it is so easy to place the speeches in 
printed form, at the public expense, in the hands of everyone? 
Me mbers, therefore, ask for 'Teave to print. or for ‘Teave ^ o 
ex tend their remarks in print, and this request, while it requires 
unanimous consent, is almost always grante d. Copies of such 
speeches, often written for" the congressman by his versatile secre- 
tary, are printed without ever having been delivered. Then thou- 
sands of copies are struck off the government press and sent 
through the mails, free of postage, to voters in the districts from 
which the congressmen come. The “franking” privilege, o^right to 
make free use of the mails iQr'*all official business, has been igrossl^ 
"abused in this way. Magazine articles and even whole books 
have sometimes been reprinted and distributed by congressmen at 
the public expense. 

These things contribute to the absence of much genuine oratori- 
cal effort in the House, but they do not account for it entirely. 

1 S. W. McCall, The Business of Congress (New York, 1911), pp. 108-109. 
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The stupendous mass of routine^ business which comes before the 
JHouse dajr day is the. greatest of all barriers to eloquence. 
The House is too busy to hear orations or even read them. The 
mechanical work of putting the grist of bills through their various 
stages takes almost every moment of its time. The last Congress, 
at its two sessions, received nearty thirty thousand bills, not to 
speak of joint resolutions, concurrent resolutions, and reports by 
the hundreds. Of this total the vast majority never received any 
serious consideration, even by a committee. Speaker Reed once 
remarked that the House w’as a “deliberative but not a deliberate 
body.’^ He was not intending to be facetious but merely to point 
out that there' is a difference between having the function of 
deliberation and having the time in w^hich to perform it. If the 
House held itself to a deliberate consideration of every measure 
it would never get i!s work done by sitting twenty-four hours 
every day in the year. Accordingly it is essential to place strict 
time-limits on the speeches of those members who have failed to 
equip themselves with terminal facilities. 

So the House of Representatives is not so much a law-making 
as a law-killing body. There is a large amount of imperative busi- 
^ness (voting of appropriations, particularly) which must be given 
the right of way. And no one can ^vax oratorical over an item 
for putting a wing on the post office at Keokuk, or new desks in the 
Indian school at Big Creek, or fathometers on the vessels of the 
iceberg patrol, or the other minutiae of a segregated budget. Hen^e 
it is only ,matters_^of uncommon interest and importance that be- 
come the inspiration of a real debate on the floor of the House 
itself. Visitors go to the gallery, sit there an hour, and usually 
come away disappointed. They tell you that anyone can hear 
better speeches, with better attention paid to them, at rotary club 
luncheons or college football rallies. Emerson once wrote, after a 
visit to England, that “a kind of pride in bad public speaking is 
noted in the House of Commons, as if the members were willing 
to show that they did not live by their tongues.^’ The same 
might be written of the American House of Representatives today. 
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CHAPTER XVIII 


THE HOUSE OF REPRESENTATIVES AT WORK 

The republican form of government is the highest form of government; 
but because of this it requires the highest type of human nature, a type nowhere 
at present existing . — Herbert Spencer. 

Both Houses of Congress meet in the Capitol, a monumental 
building of marble and sandstone surmounted by a great dome, 
which is situated at one end of Pennsylvania Avenue, about a 
mile away from the White House. The hall of the House of Repre- 
sentatives is in the south wing of the Capitol. It is arranged in 
auditorium fashion, with the seats in a semicircle facing the 
Speaker's platform. Every member has Ihs own seat, assigned to 
him by lot at the beginning of the session, and when the House 
is well filled he occupies it; but when there is a slim attendance 
he takes any vacant place that suits his fancy. Anyhow the con- 
gressmen mo^^e around a great deal and carry on their conversa- 
tions even when a debate is proceeding. It is only when the buzz 
becomes too audible that the Speaker bangs his ebony gavel on 
the marble slab in front of him. 

When a newly elected House assembles, its first duty is to 
organize. The roll is^ called to determine the presence of a quorum, 
and during this first roll call the cl erk of the last Hous e presid es. 
The oat^ of o%e i s then adniinistS^T5’’'tte^^ If the 

validity of aiiy'ihember’s claim to a seat is questioned, he does not 
take the oath until after the House has been organized and the 
matter decided on its merits. Then the election of a Speaker is 
in order. The House also chooses its otW officers, Jncluding the 
chapjain, sergeant-at-armsj'-i^erk'; a nd' doorke epers. The rules, 
usuai i3r those of the precedingT^dii^ess, are provisionally adopted 
^^jSnd^pntfi^ the House is then ready to proceed 

with the business of legislation. At this point the House joins 
wjth the Senate in sending a committ ee to noti f y thg 
Shat both boffies are ready to recervCahy cpm niuni cation^which 
|be may desire to make. ‘ 

; The-House''br*Rep'resentatives has full power over its own rules 
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of procedure. The first House, in 1789, adopted a set of rules 
based largely upon those which had been used in the Congress 
of the Confederation. These, again, had been modelled on the 
rules of the colonial assemblies which harked back to the pro- 
cedure of the English House of Commons. Each succeeding, House 
since 1789 has readopted these original rules with various changes 
from time to time. On a few occasions there has been some revision, 
but many of the provisions which were adopted in 1789 still remain 
unaltered. The rules of Congress, therefore, are not the work of 
any one man. They are an evolution, the growth of many cen- 
turies of legislative experience. Some of them, as, for example, 
the provision that a bill shall be given three readings, go back to 
mediaeval days in English parliamentary history. In 1837 the 
House adopted a provision, which is still in force, that it should 
be guided by Thomas Jefferson^s famous Manual in all matters 
not covered by its own rules and not inconsistent therewith, but 
this compendium is now referred to on rare occasions only.^ The 
House has developed its own long series of rulings and precedents 
which cover almost everything that can possibly arise. 

Much dissatisfaction has been expressed from time to time 
with the existing rules of the House. Complaint is made that they 
are needlessly complicated and also that they place too much 
power in the hands of the House machine,’^ which is made up 
of the majority leaders. It is true that the rules and precedents 
are numerous and complicated, but the v/ork of the House is 
complex and the rules must adapt themselves to this fact. It is 
also true that the rules give an advantage to the majority leaders, 
but is that not in accordance with a sound theory of lawmaking? 
If we are to have legislation by majorities, is it unreasonable to 
provide the majority leaders with the means of making this prin- 
ciple effective? 

.^Ikules of legislative procedure ha^m two purposes, and only 
twM-^e firs t is to expedite business. ^i^4econd is to ensure that 
business shaTThot withouT" givmgT5emIimrity 

aU''npppTtxiiitty^<r^x^ UbviousIyTtls-Sfficul^ to 

' fratmi’' ful'es"''"^^ these purposes equally well. 

Without some limitations on the freedom of debate a small minpr- 

1 When Jefferson was Vice President (1797-1801) he prepared this compilatioR 
of parliamentary procedure to assist him in his duties as presiding oflicer of th<; 
Senate. It was based largely on English practice. 
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The Speaker of the Ho-use 

1 wVio nresides over sessions of the House, is its ® 
The Speaker, who honorable. In the 

central figure. His office b Speakers for many 

English House of Commons presiding officers often stood 

centuries, and in the early day ^^"""XrSie arbitrary mandates 
,„r.h as tribunes of student! of English 

of the king. On one occasio , House of Corn- 

constitutional hjtory, Charles^ members and de- 
mons with a body of soldie Speaker 

manded that the Speaker pom em “imither eyes 

with dignified seH-ia^rtion command.” 

to see nor tongue to speak save only ^th^ 

The king, finding “!^;S"7;aa naturally trans- 

dudgeon from the chamber. T p . ^^d here also its 

pjtod to the -‘O 

tofi!StiS“nli united States a provis^_^7,7“‘)>' 

IrCeTco— " 

f .These precedents are brought toget^^ in Asher^C.ffi^^^^^ 
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mere presiding officer, with no powers except those which ordi- 
narily go with'lifie chairmanship of any gathering/ He has a few 
honorary functions and privileges, but they are political 

account. He is expected to be absolutely neutral in the discharge 
of his functions, never giving members of his own party any 
preference or allowing himself to be drawn into the thick of par- 
tisan controversy. When he gives a casting vote he does it by 
rule, and not according to his^pwn preferences. For example, iF 
the vote is a tie on the question of adjourning a debate, the British 
Speaker always votes No, irrespective of his own feelings on the 
question at issue. Hence he is never ousted from the chair when 
one political party displaces another in control of the House, but 
holds the office as long as he desires it. He appoints no commit- 
tees, attends no party caucuses, and is as abso lutely non- partisan 
in all his actions as it is possible for any human being to be. As a 
result of this neutrality he is never opposed for reelection in his 
own district.^ 

Whether the makers of the constitution, when they gave the 
House of Representatives the right to choose its own Speaker, 
had in mind the English model we do not know. They were also 
familiar with the position held by the presiding officer of the con- 
gress under the Articles of Confederation, a position real author- 
ity and influence. At any rate they placed nc^,i*^rictions upon 
the office, but left it to develop its own traditions. And it was 
not very long before the Speaker of the House began to gather 
power into his own hands. ■ Throughout the nineteenth century 
he kept gaining and eventually became the most powerful figure 
in national administration, next to the President himself.^ 

Why and how did this development of the Speaker's authority 
take place? Well, to begin with, it arose out of the fact that the 
consttoti^ proyide^the .House with no official leadership,„„ Appar- 
“ently the statesmen of 1787 took it for granted that Congress 
would lead itself, for they prohibited the natural leaders of Con- 
gress, namely, the heads of the various executive departments 
from being members of it. In their desire to establish a system of 
checks and balances they forced the executive and legislative 
branches of the government apart, leaving Congress without a^y 
provision for official lea dershi p^at all. 

* Michael MacDonagh, The Speaker of the House (London, 1914). 

2 M, P. Follett, The Speaker of the House of Represeritatives (New York, 1904). 



THE HOUSE OF REPRESENTATIVES AT WORK 317 


The need 
for legisla- 
tive leader- 
ship. 


This deprivation was not sorely felt at the outset, for the House 
was a relatively small body and did not have a great deal to do. 

But it grew with the increase of national population. With this 
expansion in size, and with the even more rapid growth of legisla- 
tive business, the need of a guiding hand became steadily nibre 
urgent. No steering could be done, as in England, by members 
of the cabinet b ecau se^tSey w^ere not pS5mtieHTb"'^roFevSL to 
speak in the House. "'What ni6Telialural,Thei*efare, thandhe gravi- 
tatioiTbf leadership into the hands of the Speaker, as the o nly 
officer chosen by the House from its own membeiifnpTTn^ at 
any rate, is what happened. Beginning with Henry Clay the 
Speaker gradua:lly became the recognized leader 6f~the"inajority 
party, and hence of the House as a whole. He became the man 
'on^wEomTthe majority depended for getting its measures safely 
through the maze of rules. So more and more authority gravitated 
into the Speaker’s hands until he became a virtual dictator of 
legislation. From time to time there were vigorous protests against 
“this steady concentration of powers in the chair, but not uiitil^ 
I 9 IO 7 I 9 II was the process brought to an end and the authority/ 
of the Speaker substantially curtailed. 

Before explaining the Speaker’s powers, past and present, a How the 
word should be said concerning the method whereby he is chosen, ^^chosen. 
In name the choice is always made by the House itself at the 


beginning of each Congress that is, every, second year. In prac- 
tice, however, it is always agreed upon, before the House meets, 
by a caucus composed of members of the majority party. If the 
same political party controls the' House, and the Speaker in the 
last Congress comes back for another term, it is customary to 
reMect him. To be chosen Speaker is a high honor, one which 
goes only to a man of considerable experience in Congress and 
of undoubted prominence in his party. If a change takes place 
in the relative strength of the parties as the result of an election, 
the next Speaker is likely to be thejp ajmjadm^^ aaffioor leader .. 
o f his party when it was in the nun^tw TnhTairre^ 
majority caucus that makes the choice and the House simply 
ratifies it. 

At the outset the rules and usages of the House merely author- His specific 
ked the Speaker to p resence or der, to sign bil ls and docum ents, 

^nd to p ut gnestiops Jo. a vot e. But many other prerogatives 
grew out of these. As the House became larger, and debates grew 
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more partisan, the Speaker's power to ‘^recognize’' members 
developed in importance. With limitations upon the time avail- 
able for the discussion of any subject, and several members desir- 
iiig to be heard, the Speaker found himself able to direct the course 
of debate in favor of his own friends, fl'or no member can address 
the House without first obtaining the Speaker's recognition?. When 
fwd members rise to be recognized the Speaker beeps his eyes 
under perfect control; he has entire discretion to see one and not 
the other, blit his recognitions are to some extent determined by 
established custom. In a general debate, for example, the Speaker 
always gives turn about to members who are supporting and those 
who are opposing a measure. To facilitate this, he is usually sup- 
plied with a list of those who desire to speak on one side or the 
other. 

Likewise the Speaker has the right to calf any member to order. 

^ This he does by a word of caution or by banging his gav^. /The 
rules of the House with respect to order are strict, ^embers must 
* Keep within bounds in their references to one another, must address 
the chair respectfully, must not wear hats or smoke in the House, 
and must obey the Speaker's rulings. If a member persists in 
any violation of the rules the Speaker may ^^name him," that is, 
call him by name and reprimand him, this being an ancient prac- 
tice inherited from the House of Commons.^ In extremi?> cases 
the Speaker may suspefid business until his rulings are obeyed, 
or he may instruct the sergeant-at-arms to quiet any disorder 
in the House. But the Speaker cannot expel a memb er. Only the 
House itself can ^ 

The Speaker has always had the right to interpret the rules of 
the House and to settle disputes arising under them." On many 
matters the rules are quite explicit, and the Speaker has no choice 
but to apply them. He is also under a certain obligation to follow 
the established precedents, although it is within the pow er of the 
Speaker to disregard a timeippored. precedent and to preatejau. 
hew one. The most notable example of such action, and the one 
most commonly cited, is a precedent established by Speaker 
Tho mas B. Reed with reference to what constitutes a quorum 
oFfhe^Hdiise. The constitution prescribes that “a majority shall 
constitute a quorum to do business,” but does this mean that^ 
majority of the House must be recorded as voting on a measun/ 

1 For an explanation see hdoWy p. 326. 
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or merely that a majority of the members must be present, whether 
voting or not? A member, of course, has the right to refuse to vote 
either Yea or Nay when his name is reached during a roll call. 

For more than a hundred years the former interpretation was 
accepted and a quorum was not deemed to be present unless the 
roll call showed a majority of the entire membership to be re- 
corded either for or against a measure. This repeatedly led to the 
blocking of business by members of the minority party who, 
although in their seats, would one by one answer ^^Not Voting'’ 
when the roil was called, and thus prevent the official record from 
showing the presence of a quorum.vTn 1890 Speaker Reed directed 
that the names ’of all those members "who were present but not 
voting should be added to the record and that if the total proved 
to be a majority of the entire membership, the House should be 
deemed to have a quorum. Although this new ruling was bitterly 
resented at the moment, the House ultimately concurred with 
the Speaker in his contention that the rules should be interpreted 
so as to expedite business, not to impede it, and the nevv method 
of counting a quorum is in effect today. Thus ended the old prac- 
tice of breaking a quorum by refusal to vote. 

Meanwhile this power to make precedents, and to break them, 
enabled the Speaker to acquire a dominating influence over the 
course of business in the House. He drew into his haxids the r ight 
to appoint c ommittees, to give certain matters of business priority 
ove^others, and ^q reject nidSohTdr ISiendments which seemed 
dilatory in purpose. No succession of weair’'meir"”courd have 
brought the office of Speaker to this pinnacle of power. The men 
who occupied the chair during the greater part of the nineteenth 
century were strong in will and personality. It is easy to see how 
Hemy Clay, Schuyler Colfax, James G. Blaine, Samuel J. Randall, 
John G. Carlisle, Thomas B. Reed, Joseph G. Cannon, and Champ 
Clark would leave their impress upon the rules and the rulings. 
They "were statesmen of dominating force, although by no means 
all of high political standards.^ 

Nor was it merely a matter of strong personalities. The 
Speaker's power _grew hand , in. hand, with the growing authority 
of 3he committee on rules, of which he was chairman-! Originally 
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. In the long list of Speakers only one subsequently became President (James K. 
'"?^olk) , but three others were unsuccessful candidates for the presidency (Henry Clay, 
John Beil, and James G. Blaine). Two others (Thomas B. Reed and Champ Clark) 
“’came close to winning a presidential nomination from one of the major parties. 
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the commUee on rules jyas a special (not a regular) committee, 
its only function being to recommend a set of rules for the House 
at the beginning of each new Congress. This task was a relatively 
inconsequential one because the committee, as a matter of usage, 
merely recommended that the rules of the preceding Congress 
be adopted with perhaps a few minor changes. In time, however, 
there grew up the practice of referring to this committee all pro- 
posals for alterations in the rules during the course of each session, 
and in 1880 it became one of the regular standing committees of 
the House. Eleven years later it was given the right to report a 
new rule at any time or for any purpose, thus enabling it to inter- 
vene and cut a knot whenever business in the House became 
tangled. Out of this authorization the committee on rules, with 
the Speaker as its chairman, soon developed a rule-proposing" 
power which amounted to a virtual control over the progress of 
all measures in the House. With the committee on rules ready 
to do his bidding, and a majority of the House on his side, the 
Speaker could secure at any time the adoption of a special rule 
to advance measures which he favored, or to delay measures which 
he opposed. 

The House could not be expected to tolerate this legislative 
dictatorship forever, and the mutterings against it became louder 
as time went by. Members found that they had to make terms 
with the Speaker and do his bidding before their measures had 
any chance of passage. But not until 1910 did a favorable oppor- 
tunity to change the system arrive. Tn that year the Progressive 
Republicans combined with the Democrats to clip the Speaker's 
wings.- As the outcome of a dramatic uprising they took from him 
the power to appoint the committee on rules, increased its mem- 
bership,, and provided that the Speaker should henceforth be 
ineligible to a place on it. The committee on rules is now made 
up of twelve members who are chosen, like other committees of 
the House, by the House itself. Its powers remain as before, but 
the Speaker is no longer in a position to dictate what this com- 
mittee shall do. 

' The grand remonstrance^^ of 1910, moreover, did not end the 
wing-clipping process’: There was another prerogative of the 
Speaker which the House decided should be taken away from him 
also. This was the power to appoint the, chairmen- and members 
of all other House committees. Fundamentally this power belong^ 



THE HOUSE OF REPRESENTATIVES AT WORK 321 

to the House itself, but as a matter of convenience the duty of 
appointing committees was turned over to the Speaker in days 
when the House was small and the work of its committees rela- 
tively unimportant. Towards the close of the nineteenth century, 
however, when its membership became so large that the House 
had to do nearly all its work through committees — then the selec- 
tion of committeemen became far more vital. Being a power of 
great importance the Speaker held on to it and used his appointing 
power to get committees that would do what he w^anted in the 
way of reporting bills or pigeonholing them. If the Speaker and 
his “machine” favored a high tariff, he would give the ways and 
means committee a safe majority of high-tariff congressmen; if 
he desired that Congress should leave the railroads alone, he would 
make sure that men of similar inclination were appointed to the 
committee on interstate commerce. 

The Speaker, in a word, named the committees, and the com- 
mittees controlled the process of legislation. * One man, in this 
way, played a large part in determining the spirit of the laws, 
The Speaker became, next to the President, the most powerful 
figure in American government. Congressmen tiptoed to his room 
to learn whether their measures would pass — and they usually 
got a correct prediction, even before the bills had been referred 
to committees. Lobbyists, who W'anted a measure killed, went to 
the Speaker and sometimes came away happy — even before the 
bill had been given 'its first reading. This was not lawmaking by 
due process, but lawmaking by decree. The marvel is that the 
House endured such a dictatorship for so many years, but the 
adroit politicians who occupied the chair, one after another, were 
able to keep the lid clamped down until 1911, when the explosion 
came and the autocracy of the gavel was brought to an end. 

Committees of the House ; ^ 

All regular committees are novr ostensibly appointed by the 
House. But what really happens is this: When a new Congress 
assembles, the members of each political party in the House hold 
a caucus. Each caucus selects a group of its own members to repre- 
sent it and these groups arrange the slate of committees between 
them. The Republican caucus appoints a “committee on com- 
mittees” which arranges the various assignments of Republican 
•"fnembers. The Democratic caucus appoints the Democratic mem- 
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bers of the committee on ways and means and these committeemen 
then determine the assignments of Democratic members. The pro- 
portion which each party obtains on all committees is fixed by 
custom and depends on its relative strength in the House as a whole. 
The two groups work independently and then their lists are put 
together into a combined slate. Thereupon the final slate is sub- 
mitted by each group to its own caucus, and having been approved 
there, is reported to the House which accepts it without change. 
So while it is technically accurate to say that the House appoints 
all its regular committees, the actual selection is in the hands of 
groups representing the party caucuses. 

Taking the appointing power away from the Speaker has not 
made much change in the personnel of the House committees. This 
is because these committees are still made up in accordance with 
certain unwritten rules or usages just as tfiey were prior to 1911. 

' It is well understood, for example, that seniority must be recog- 
nized in making up the lists. ^ All the important chairmanships go to 
members of the majority party who have had the longest continu- 
ous service on their respective committees. Places on most of the 
major committees are likewise given to senior members of both 
parties. The best that a new member can ordinarily expect is an 
assignment to one or two of the less influential committees. Then, 
if he is reelect^ to the next Congress, he can expect something 
better. In time, if his*party continues to control the House and his 
own district continues to reelect him, he may rise to be the ranking 
member of the committee and eventually its chairman. Various 
considerations besides seniority are also taken into account. Geog- 
raphy, for example, is a factor. Not all the members of any major 
committee are ever selected from any one section of the country. 
Likewise a congressman’s personal preferences are usually taken 
into account. But his individual ability and his qualities of leader- 
ship rarely have much to do with it. In order to become chairman 
of a committee, therefore, a congressman need only live long 
enough, get himself continually rejected, and stay on the same 
committee. 

In many ways this is unfortunate. It holds back men who have 
a natural aptitude for getting committee work done, and pushes 
forward others who have little or no administrative ability/ The 
House depends upon its various committees for the success of its 
work, and the committees, in turn, lean on their chairmen. Some- 
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times they find themselves leaning on a slender reed, for length of 
service is no guarantee of anything except a congressman’s capacity 
to get votes in his home district. ' All this is well recognized, and 
from time to time there have been proposals to give up the seniority 
rule. But it is not certain that the gain would outweigh the loss. 

The procedure of Congress has become so complicated that none 
but experienced members can thread their way through its meshes, 
hence the senior congressmen are bound to be influential no matter 
how the committees are made up. If the seniority rule were 
abolished there would probably be a long and bitter fight over 
committee assignments at the beginning of each new Congress, 
thus delajdng and rendering more difficult its work during the 
remainder of the session. 

^'be House has fort 3 r-seven standing” or regular committees, Theor-^ 
but of these only about thirty have any important work to do. of 
The rest hold only one or two meetings a session, and a few never 
meet at all. Some of them, like the committee '^on the disposition 
of useless executive papers,” are as torpid as a hibernating am- 
phibian. These inactive committees are maintained, year after 
3 "ear, because the chairman of a committee, no matter how incon- 
sequential it may be, is entitled to an office, an allowance for clerk 
hire, and various other perquisites. It occasionally happens, of 
course, that some incident will arise to give work of importance to 
a minor committee and galvanize it into action; but otherwise it 
merely meets at the call of the chairman,” which means that it 
may be allowed to forget its own existence. 

The most important committees are those on rules, wys an d The most 
nrnms, appropriations, ju diciary, in ters tate and foreign c ommerce. P^^ittees. 
post offices and post ro ad^°miEtary affairs, naval affairs, rivers and 
harbors, agricultoe. public landsT lfflor. civ irsemceTlmn^ 
tion, peusiQ^EiSESg^^d-imrfenc ^enrolled bilisTln Sia^^ 
and^jSsuferaffairs. InmosTc^esTETra of these committees 
ar^ indicated by their titles. In size the standing committees vary 
greatly. The largest is the comm ittee on appropriations, which ha s 
thirt y-five m embers : the others have fro m eleven to twenty-one 
members each, usually the latter numBef. No member of bhe^f^se 
may serve on more than four regular committees and rarely is any- 
one assigned to that number; but some of the senior congressmen 
serve on one important committee and two or three minor ones. 

Even new members are sometimes placed on two or three com- 
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mittees. But the majority party in the House always gives itself a 
safe margin on every committee. The chairman of each committee 
is named when the committee is appointed. The major standing 
committees meet frequently, using for this purpose the forenoon 
hours when Congress is not sitting. Each committee has a room 
for its own use and is provided with a regular secretary. 

So much work is now thrown on the more important committees 
that they are compelled to apportion a good deal of it among sub- 
committees. These are appointed by the main committees, usually 
through their chairmen, and are given some specific matter to 
deal with, for example, the overhauling of the income tax schedules, 
or the revision of the postal laws. Occasionally one of these sub- 
committees will hold the hearings on a measure, thus saving the 
time of the other committee members. ^Subcommittees always 
report to the main committee and not to the House. 

From time to time the House orders the appointment of special 
committees to deal with some new and out-of-the-usual question. 
In the early days it appointed such committees very frequently 
but there are now so many regular committees, and their range is 
so inclusive that special committees are not often needed. Like 
the Senate, the House also has the right to appoint committees of 
investigation and occasionally it does so.^ Such committees are 
empowered to summon witnesses, examine them under oath, and 
compel the production of papers. The rules of the House still allow 
the Speaker to appoint such special committees when they are 
needed, and also to appoint House members of conference com- 
mittees. 

.J^Hese conference committees are special committees in that they 
are appointed to perform a single definite task and when that is 
done they immediately dissolve. It may take them only an hour, 
or their conferences may drag on for weeks. The reason for com- 
mittees on conference has been already explained, namely, that 
when the House and the Senate fail to agree upon any measure, one 
of them having passed it with amendments which the other de- 
clines to accept, it becomes necessary to get representatives from 
both chambers into conference with a view to reaching a compro- 
mise. So the presiding officers of the Senate and the House each 
appoint a small group of conferees, usually three from each cham- 
ber. 'This joint committee of conference then meets behind closed 

1 For the basis of this power to conduct investigations, see above^ p. 293. 
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doors and tries to patch up something that both the Senate and the 
House can be persuaded to accept. The problem of doing this 
may be an easy one — ^merely splitting the difference on a few items. 
Or it may be that there are many differences to be taken up, one 
by one, and adjusted by the process of give and take. A conference 
committee is not supposed to put into a measure an^^thing that is 
not already there, but sometimes this limitation is disregarded and 
a general reshaping of a bill at the hands of the committee is found 
essential in order to make it acceptable. Sometimes, moreover, the 
conferees are unable to agree at all, in which case they so report and 
the whole measure fails of enactment. But if they reach an agree- 
ment they report it to their respective chambers and usually get 
it accepted. A report from a conference committee is privileged, 
that is, it may be presented at any time and no amendments to it 
are in order. 

Mention should also be made of one other House committee, the 
committee of the whole. This is merely the entire membership of 
the House sitting as one great committee. The purpose is to ex- 
pedite busmess, and to this end there are several important differ- 
ences between the House in committee of the whole and in regular 
session. In committee of the whole the Speaker does not preside, 
but calls upon some member to act as chairman; the strict rules of 
procedure do not apply; the previous question may not be moved; 
one hundred members make a quorum; there are no roll calls; and 
no member may speak longer than five minutes except by unani- 
mous consent — in a word the arrangement enables the House to 
debate informally and push ahead. Large use is made of this 
facility, and the House probably sits a larger number of hours in 
committee of the whole than in regular session. 

Business on the Floor 

Except when the House is sitting in committee of the whole, the 
Speaker is in the chair. Members customarily arrange in advance 
with the Speaker (either directly or through a floor leader) to be 
recognized when they rise, but any member has the right to ask 
recognition without this prearrangement and take his chance of 
getting it. He merely rises and addresses the chair: ^^Mr. Speaker, 
Mr. Speaker.’^ Turning to him the Speaker asks: ^^For what pur- 
pose does the gentleman rise?’' This is to determine whether the 
member’s purpose is in order. Then the Speaker, if he decides to 
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accord recognition, taps his gavel and announces, “The gentleman 
from Illinois,” or “The gentleman from Texas.” Members of the 
House are not addressed by name from the chair (except by way of 
reprimand), or by one another in debate. After being thus recog- 
nized, a member launches into his speech but may be interrupted 
by any other member and asked to “yield the floor” in order that 
some explanation or brief interpolation may be made. Whereupon 
the Speaker inquires, “Does the gentleman yield?” The member 
having the floor may then yield or not as he chooses, but the usage 
of the House is that a member does so when requested. 

The Speaker may himself take the floor, and occasionally does 
so, but not so often as in the old days. Henry Clay, when he served 
as Speaker, used to project himself regularly into the thick of de- 
bate. When the Speaker desires to participate in the discussion he 
calls some member to take the chair temporarily. But whether in 
the chair or out of it, he has a vote on all questions and not merely 
in the event of a tie, as is the case with the Vice President of the 
United States who presides in the Senate. By becoming Speaker he 
loses none of his rights or privileges as a member. Having once 
voted on a question he may not, however, vote again to break a tie. 
In the case of a tie, if the Speaker has already voted, the motion 
is deemed to be defeated. In a roll call on ordinary measures the 
clerk does not call the Speaker’s name unless the latter requests it; 
but in calling the roll to determine the presence of a quorum, or to 
pass a measure over the President’s veto, the Speaker is expected 
to vote. 

•• Leadership in the House of Representatives is exercised not 
only by the Speaker but by the floor leaders. Each party has its 
floor leader, selected by a caucus of its members at the beginning 
of every Congress.\He is the general strategist for his party col- 
leagues. When an iihportant debate is in the ofl3.ng, the two floor 
leaders get together and agree upon the amount of time which is 
to be allotted to each side; ; Then they make up a list of those who 
are to take part in the debate, so that the Speaker may recognize 
both sides fairly. Sometimes the majority floor leader, or the chair- 
man of the committee which has reported the bill, may start the 
debate and then yield the floor to one of the members on his list 
who in turn yields it to someone else. Debating in the House 
is not left to run its coui’se haphazard. So far as practicable, 
everything is cut and dried in advance. The floor leaders are ex- 
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pected to keep things moving, yet not to let them get out of 
hand. 

If matters seem to be getting to a point where the floor leaders 
are unable to hold their followers in line, there is always the party 
caucus to fall back upon. A caucus is merely a meeting of party 
members to decide upon a course of action. Congressmen are not 
obliged to attend a caucus of their own party when it is called, but 
if they do attend they are regarded as being morally bound to abide 
by its decision. Caucus action is not usually taken except on meas- 
ures which have become party issues. On bills of a routine sort, or 
which cross party lines, the members are left free to decide their 
votes for themselves. A good deal of criticism has been showered 
upon this jractice of binding members by caucus~~decisidhs71) ut 
something of the sort has been found essential in the legislatures 
of all countries which Save the party system. 

The Process of Lawmaking 

Having noted the functions of the Speaker, the floor leaders, the 
caucus, and the committees, we are now in a position to follow 
more easily the several steps in the process of lawmaking. 

In the first place any member of the House may present a bill or 
resolution. It may be one that he himself has prepared and favors, 
or it may be one thatf any outside individual or organization has 
asked him to introduce. Strictly speaking, there are no ^ ^govern - 
n^ ntmeas ures in either the Senate or the House, as is the case in 
the English parliament. Neither the President nor any member of 
the cabinet can introduce a measure directly, but they may have 
some senator of representatiye^introducel^^ them and announce 
that the administration desires to have the bill passed. If a con- 
gressman desires assistance in drafting a bill there is a ie^ ig |ative 
refg^^gjgggr^e at his disposal, with expert draftsmen attached 
to it."" 

Literally thousands of bills and resolutions are introduced in 
the early days of each session. Every member of Congress puts 
in a batch of them, usually at the request of someone else. Organi- 
zations of every sort, and individual citizens, ask congressmen to 
serve them in this way. Ninety per cent of these bills call for the 
spending of' money. Of the rest, the majority call for favors of 
some kind to somebody. They represent an ambition, a grievance, 
a hope,* a cause, or a crusade. It is a euphemism to say that bills 
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originate in Congress. They come from every corner of the 
land. 

The procedure in introducing a measure is simplicity itself for 
the congressman merely writes his name on the bill and places it in a 
capacious box which reposes expectantly on the clerk^s desk. If he 
feels dubious about the merits of the measure he takes care to 
write ^'introduced by request above his name. This relieves him 
from the responsibilities of fatherhood. The freedom with which 
bills may be introduced has both good and bad features. It gives 
reality to the constitutional right of petition and encourages the., 
putting forth of new legislative ideas. On the other hand, it permits. 
Congress to be swamped with all manner of ridiculous proposals 
which have no earthly chance of being adopted. Many of these 
are hardy perennials which sprout up every year, sometimes for 
a whole generation. Some have merit but no influential support; 
some have influential support but no merit. Only a few hundred 
bills out of the many thousands have both. And they are the only 
ones that get beyond the initial stage. 

Presently, however, all the bills and resolutions are sorted out, 
given serial numbers, and referred to committees. In the case of 
SQ-calle ^private b ills (see p. 331) the member who introduces the 
bill indicates the committee which he thinks oi^ht to deal with it. 
A ll other bills have their destination decid^d^Y the S peaker. If 
there is anyTloubt as to what committee should haveT^articular 
bill, the Speaker may delay reference and think it over. Some- 
times he settles the question by dividing the bill between two com- 
mittees. Meanwhile the measure is put into printed form at the 
public expense. If it is of great importance, the committee to which 
it is referred may assigiT'HiffeiiS^^^^ it to subcommifiees. 
Committee hearings are usually public, buEtEe‘su5sequ®t‘discus- 
sion by members of the committee is conducted behind closed 
doors, 

fe..any case the committee or ^subcomnaittee MU. hear^alEsz^o 
want to be heard either for pj^gai nst th e bill. JUi® Uqne as a 

constitutional as many peo^e 

seem to think; but the opportunity to be heard" before a committee 
is practically never denied to anyone. Each committee has a room 
with seats for the public. If many persons desire to appear before 
the committee, the hearings may last for weeks. Sometimes, when 
the hearing is on a very important bill, the room is jammed with 
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advocates, opponents, and newspaper men. Lobbyists and paid 
attorneys may appear and argue for or against the measure, so 
that the committee room sometimes takes on the atmosphere of a 
court. The members of the committee ask questions and some- 
times enter into an argument with the individuals who are address- 
ing it. Occasionally there are sharp passages while the chairman 
raps loudly for order. Stenographers take down the proceedings 
so that the committeemen may study the material at their lei- 
sure, — which they rarely do. Committees sit in the forenoon, 
because no committee, except the committee on rules, may hold 
meetings while the House is in session unless it secures special 
permission. When a hearing is finished, the committee decides, 
either at once or on a later day, whether it will report the measure 
to the House. 

Members of the committees get a good deal of infornaation (and 
misinformation) from these hearings. They can also get data in 
other way^s. The Library of Congress is close at hand, wit^ rich 
material on every subjectj Some congressmen spend time in it, 
looking up information for themselves. Others get the legislative 
reference sendee to provide it for them. Many do neither, but 
trust to their own sagacity in winnowing the wheat from the chaff 
in what they hear. A cqmniittee m^: also call upon the administrii- 
tive departments for data and information — upon the department 
of commerce or the department of agriculture, for example. But 
information about the merits and defects of a measure is not the 
only thing that the average congressman wants to know\ 

What his own voters will think about it is important also, and 
this cannot be discovered by listening to attorneys or reading in 
the library. Any congressman’s secretary, who opens and reads his 
telegrams and mail, can give him better information on that point. 
Sometimes he gets hundreds of these communications in a single 
day, for the practice of stimulating voters to ‘'write or wire your 
congressman” has developed to enormous proportions in recent 
years. Most of these communications, however, are the outcome 
of activities carried on by self-interested pressure groups. Con- 
gressmen know this full well, and make proper allowance for it in 
their endeavors to size up the public reaction to measures which 
they are considering. 

Several courses are open to a committee with reference to bills 
which it has under consideration. The committee may report a 
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bill just as it stands. In that case the measure will have a good 
chance“dl passing, especially if the favorable report of the commit- 
tee is unanimous. Or the committee may approve the bill with 
some amendments of its own. As a third alternative, it may re^aft 
the measure and submit it in altered form. It may even present 
an altogether new and quite different bill. In any event when a 
fayorabl^^regprtis upon any measure, either in its^ original, 
revised, or new form, the rep ort g oes to th e clerk of the House, who 
enters it upqrill^pu^^ in due course it is set .upqame^oithe 
calendars for a :hrstjm ajii n.g> ..Certain committees have the privilege 
of reporting at any time directly from the floor of the House, al- 
though this is not usually done. 

When a committee is not favorably impressed by the merits 
of a measure it does not go to the trouble of making a report at all. 
The bill is merely '^pigeonholed,^' that is, pushed into the discard 
compartment of the cbairm'Sh’s roll-top desk. That is what hap- 
pens to most of the measures which a committee receives. Am o^g 
Jhe many thousands, of bills introduced at each session of Congress 
the great majority have no chance of ever getting. a. place_on..tlie 
House calendars. On the average a committee_ reports .^a.bp.uC 
£yej>er cent of the bills referred to it^ the rest clutter t he pi geon- 
holes for a season and are then carted down-to the Capitoliumace., 

The simpl est way to kill any me asure is. therefore, to have a 
co mmitt ee r efrain fe c m^reporting it. b ecause no bill can be acted 
upon by the Housr until a coihmittee sends it up. It is possible 
by a rather complicated procedure for the House to call up a bill 
from the hands of a committee and proceed to act upon it; but this 
is not done except in rare instances. In a negative sense, therefore," 
a committee's decision is virtually final. Favorable action by a 
committee does not, of course, mean that a bill is assured of 
passage; but adverse action, which is no action at all, becomes a 
sort of automatic asphyxiation. Thus the committees serve as the 
lubricants of the legislative machine and keep it from becoming 
clogged. 

When a measure is reported to the House by a committee, it 
goes on one of the five calendars. The first of these, known as the 
calendar / contains all favorably reported measures relatmg 
toTevenueTa^ and public property. A second, called 

^ Its full title is “ Calendar of the Committee of the Whole House on the State 
of the Union.” 
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the'^Hoji g^ll gadar, includes all public bills not included in the 
foregoing category. The third, known as the calendar of the 
commi jM^ joLij he^ the private calendar, maSp'^a^ace"^ 

foFWlneSur¥rof a^'hoh-public character. ^ Thaiourth calendar 
contsdns measures which it is desiredjtQ.BdynncefhyTuh^^ 
consent. ^If any member objects to the placing of a bill on this 
calendar, it is struck off an(^must take its turn on one of the other 
calendars. Finally there is ori which are placed 

all proposals to instruct conunittees as, for example, instructions Ip 
bring in a report on a certain measure. Measures on these various 
calendars are not necessarily^ or evenusually, taken up in order; the 
House may call them up out of turn, and this is frequently done be- 
cause the first three calendars become so long that bills which stand 
near the bottom cannot be reached before the end of the session. 

There are various ways of getting a bill advanced, from, ita 2 . Caiimg 
regular place on the calendar. Revenue and appropriation bills can 
be given the right of way by majority vote, of the House at any time. 

Special days are set japart for a designated class, of measures. Items 
on the Union calendar, for example, are exclusively given con- 
sideration on certain days, and other days are customarily set 
aside for the House calendar. On the first and third Mondays of 
each month, moreover, the House can suspend its rules by a two- 
thirds vote and push any measure through without regard for the 
regular order of business. 

This regular order of daily business is about as follows: First The open- 
comes the routine opening, with a prayer by the chaplain and the cefdmgk 
reading of the previous day’s journal. Next in priority is any busi- 
ness on the Speaker’s table (such as a message from the President, 
or a bill that has come back from the Senate with amendments), 
after which the House takes up unfinished business from the day 
before. It is only when all this has been gone through that the 
* ^ morning hour ’ ’ begins. 

At every daily session there is a morning hour (it may be an The 
hour or a whole day) which is set apart for the consideration of 
bills called up from one of the calendars by committees which have 
reported them. Then, i^ ime permits, the Hous e g oes into gpm^ 
mittee of the whole to discu§,g_revenue oriipprapriatiombills on the , . 

Union calendar, or some other public bills on. the House calendar. "** 

But this regular order of business is interrupted by the interven- 

1 For example, bills granting pensions to desigtiated individuals. 
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Special - ' tion of the special days which are allotted to the favored calendars 
or to specific matters, such as business relating to the District, of 
Columbia. It is also interrupted by reports from privileged com- 
mittees (such as the committee on rules), or by votes of the House 
giving certain measures an arbitrary precedence over all others. 
In fact it can fairly be said that towards the end of a session the 
regular order of business is almost wholly lost to view in the general 
stampede for a place in the front line. Every congressman, in 
these end-of-the-session days, is working frantically to get his 
own measure out of the legislative jam. Only a few of them are 
worth salvaging, so the House picks the ones that seem to be most 
deserving, or which have the largest backing among its members, 
and these it shoves ahead of the rest. Congress,” it has been 
aptly said, ^^is a single-track road.” ^ Passenger trains (important 
or urgent bills) get the right of way. There is so much«traffic4ihat 
a lot of perishable freight has to be shunted to the sidings. 

3. The Everythin, of whatever sort, must be given three reading^. The 

readings. &st rea^ng is by title only; the second is a reading of the measure 
in committee of the whole. At this stage amendments may be 
offered. The real ^scussion and scrutiny of the bill, soTar asjhe 
whole House is concerned, takes place at this second reading. When 
the committee of the whole has finished with the measure it re- 
ports to the House in formal session. Then the third reading is 
given, but this is also by title unless some member requests that 
it be again read in full, which hardly ever happens. A debate^iy 
take place- on the question of passing the measure to its third 
'reading, and more amendments may be offered, but they are not 
Hkely to be'Mopted. " If the‘ measure passes its third teading,^ it fs 
engrossed (or carefully typed by engrossing clerks), signed by the 
Speaker and transmitted to the Senate for concurrence. 

How votes^ F our methods of voting are used in the House.. The common 

^ t)y viva Any member may jfcubt tli e re sult and^ 

call for a rising^v^e,« If a ce^^in number of members so de mand , 
the vote is again taken by tel^^ who are appointed by the SpeaJ^er. 
The members pass between tellers and. are counted.- Finally,. Jhe 
co^titution provides that, if one fifth of the members ask for^it, 
t]^ Fcc^^^d Vays shall be recorded. A roll call must always take 
place when the passing of any measure over the President's veto is 

^ D. S. Alexander, History arid Procedure of the House of Representatives (Boston, 
1916), p. 222. 
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being decided. If a member expects to be absent at the time whep 
the vote is to be taken, he pairs off with some member on the,., 
other side who also expects to be absent. This is arranged by 
notif 3 dng the clerks 

When the House has finished with a measure and. transmitted Bills sent 
it to the Senate, what does the latter body do mth it? It may do^ Senate for 
any one of three things: It may pasg^e measure without change cSrrence. 
It may rejpet^the bill outright, orjet it die at tl^,hands,.Qt a, Senate 
committee. For Senate committees, like those of the House, have 
the privilege of pigeonholing all measures which they do not like. 

More often, however, the Senate will pass the measure after mak- 
ing some amendments. In this case it must come back to the House 
for a vote on acceptance of such amendments. If the House ac- 
cepts them, well and good; but if it declines to do so, the matter 
goes to a conference committee as has already been explained.^ 

Nothing can become a law unless both Houses have concurred 
upon every word of it. 

Finally, when a bill has passecLits v^PP^s hpth cha^ The final 

bers, it is laid before the President.jor his approval or v^o. If centres- 
signed by the President, or if allowed by the efflux of ten days ta fegMation 
become a law without his signature (as the constitution provides) 
it goes to the archives of the state department and in due course is 
published' in the statute-book of the nation. That, in brief , is the 
biography of a typical law. On the way to its destination there a^e . 
many pitfalls, and among the myriad bills that are born there are 
only a few which manage to avoid all of them. 

The House of Representatives was created in conscious imitation a child of 
of the House of Commons and it still bears, in many respects, the of 
imprint of its paternity/ Look down from the gallery and you will 
notice, standing in a marble pedestal beside the Speaker, a gilded 
staff surmounted by an eagle. When the House adjourns you will 
note that the sergeant-at-arms takes this staff from its place and 
carries it out. When the House resumes, he brings it back. When 
he is commanded by the Speaker to restore order, he shoulders this 
mace (as it is called) for it is his S 3 rmbol of authority. But how 
many congressmen know that the mace, and all the ritual per- 
taining to it, developed in England long before America was 
discovered? There it was originally a symbol of the royal presence 
in the House of Commons while the king presided at sessions of the 

^ Above, pp. 324-325. 
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House of Lords in person. The mace at Westminster is topped by a 
gilded crown, and at Washington by a gilded eagle; but alike they 
are the emblems of national power. 

. REFERENCES 

Bibliography. The best general list of up-to-date references on the 
procedure and work of Congress is included in Appendix A of W. F. Wil- 
loughby, Principles of Legislative Organization and Administration (Wash- 
ington, 1934), pp. 627-643. This list is especially valuable for its inclusion 
of public documents. 

General Methods and Procedure. D. S. Alexander, History and 
Procedure of the House of Representatives (Boston, 1916),- Harvey Walker, 
Lawmaking in the United States (New York, 1934), S. W. McCall, The 
Business of Congress (New York, 1911), P. D. Hasbrouck, Party Govern- 
ment in the House of Representatives (New York, 1927), H. C. Remick, 
The Powers of Congress in Respect to Membership and Elections (Princeton, 
1929), and G. R. Brown, The Leadership of Congress (Indianapolis, 1922), 
all deal with matters which have been outlined in the foregoing chapter. 
Four books by Robert Luce, a congressman of long experience and wide 
knowledge, deserve special mention because of the wealth of material 
which they contain. These volumes are Legislative Procedure (Boston, 
1922), Legislative Assemblies (Boston, 1924), Legislative Principles (Bos- 
ton, 1930), and Legislative Problems (Boston, 1935). The rules of procedure 
may be found in the House Manual and Digest 

The Speaker. On the position and powers of the Speaker see H. B. Ful- 
ler, The Speakers of the House (Boston, 1909), M. P. Follett, The Speaker 
of the House of Representatives (New York, 1904), 0. R. Atkinson, The 
Committee on Rules and the Overthrow of Speaker Cannon (New York, 1911), 
W. A. Robinson, Thomas B. Reedy Parliamentarian (New York, 1930), 
and W. L, Webb, Champ Clark (New York, 1912). 

Committees. The congressional committee system, in its earlier stages, 
is described in L. G. McConachie, Congressional Committees (New York, 
1898). A. C. McCown, The Congressional Conference Committee (New 
York, 1927), is valuable on the special subject with which it deals. See 
also the long discussion of the committee system in W. F. Willoughby, 
Principles of Legislative Organization and Administration (Washington, 
1934), pp. 330-427. 

Lobbying, The activities of lobbyists and pressure groups are fully 
described in E. P. Herring, Group Representation before Congress (Balti- 
more, 1929), and Peter Odegard, Pressure Politics (New York, 1928). 
The entire issue of the Annals of the American Academy of Political and 
Social Science for July, 1929 (Vol. CXLIV) is devoted to articles on the 
subject of lobbying. 



CHAPTER XIX 

THE GENERAL POWERS OF CONGRESS 

The basis of our political system is the right of the people to make and to 
alter their constitutions; but the constitution which at any time exists, until 
changed by an explicit and authentic act of the whole people, is sacredly 
obligatory on all. — Washington. 

The Senate and the House of Representatives together consti- 
tute the Congress of the United States. Before attempting to 
explain the specific powers of this body it is desirable to present a 
general view of its powers as a whole, their nature and source, 
their scope and limitations, as well as the direction in which they 
have been developing, especially in recent years. 

. Congress is commonly spoken of as the lawmaking branch of 
the national government, but it is a good deal more than that. 
Broadly regarded, it is th^:!nstrument by which people fram^ 
declare, and supervise the-Molid ififf pf nation sm- votepmoi^^ 

and directs how the money shall be spent. It has The righo 
to conduct all iny^ s;yi^tions w hich it may deem desiraUle^slin" 
aid to its work. /Ifmia y even puni^b^^for con tempt any person who 
refuses to give informatton during these investigations.^ Thuajt^ 
possesses a quasi-judicia;! power. It may, by action on the part of 
both its Hou^ , impeach an d remova_anv.jfiviL^^ of the 
United States. It canvasses the electoral votes every four years 
and under certain circumstances, as already explained, its indi- 
vidual Hous^ may choose the President and Vice President. 
tPin ally, itNd^lares wa r — by resolution, not by statute. 

Nevertheless, wit^^ , the authority of 

Congress is in an unlimited power.. Unlimited power 

cannSt be exercised by any branch of American government, — 
executive, legislative, or judicial, — or even by all three acting 
together. Limitations there are to a greater extent than in any 
other country, and^^_^:eat_^t_Qf„_these--limitations*-4ipen‘4he» 
powers of Co ngress aris es fro m the theory of the constitution itself. 

^ McGrain v. Daugherty, 273 IT. S. 135 (1927). See also M. E. Dimock, Congres- 
sional Investigating Committees (Baltimore, 1929), and E. J. Eberling, Congressional 
Investigations (New York, 1928). 
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The Constitution of the United„^ States, as has been already 
shownTTs^aTgrariii or delegation of jpowers. In that respect it differs 
from the^bnstftutions of the several states, for in the states all 
powers accrue as an incident of their original sovereignty. By the 
national constitution Congress gets only what is therein given; by, 
‘the state constitutions every state legislature gets whatever is. npt 
expressly taken away. This difference is of vital importance, so 
vital that it can scarcely be overemphasized. The national consti- 
tution is the source, and the sole source, of all the authority pos- 
sessed by Congress. 

Occasionally it has been argued that since the United States is a 
sovereign nation in its dealings with other countries, its legislative 
body (Congress) must have all the powers which go with interna- 
tional sovereignty whether they are conferred by the constitution 
or not.^ Among such powers are the right toT acquire new territory, 
to set up consular courts in foreign countries, and to restrict immi- 
gration. But virtually all the authority which, a sovereign Ration 
would commonly exercise^nltsdealings with other count nes is 
already given toTJongreS^yJhe tresd^rn^ the power 

to regulate coihmerce^’and the other broad powers which the con- 
stitution expressly lodges in the federal government. 

From^time to time, likewise, the theory has been advanced that 
since there is a no-man’s land intervening between the jurisdiction 
of the states and that of the federal government, the latter is 
entitled to take possession of this area. In other words, whenever 
there is a problem which would ordinarily fall into the residual 
category of state powers, but which is in fact beyond the active 
power of a state to handle — in such cases the national government 
should be permitted to deal with the problem. President Theodore 
Roosevelt argued for such a doctrine in one of his books. ^ Other 
writers, within the past few years, have gone so far as to con- 
tend that Congress has power to do anything which the general 
welfare may require.® But the Supreme Court „ has not ^en im-i 
pressed with this line of reasoning and has always re|p(?ted such// 
constitutional philosophy as inconsistent with the plain meaning 
of the tenth amendment. 

' With respect to the various powers which the constitution con- 

^ See W.W. Willoughby, The Constitutional Law of the United States (2ri.d edition, 

3 vols., New York, 1929), Vol. I, p. 90. 

2 The New Nationalism (New York, 1910). 

3 James F. Lawson, The General Welfare Clause (Washington, 1934). 
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fers on Congress two historic questions have arisen. The first was 
this: Can the grant of authority to the federal government be 
revoked? The several states, it is admitted, gave Congress cer- 
tain powers in 1787. Can these ind ividual states resume any of 
the powers which they bestowed at that time? CTh a'staTe” nullify 
'-arivj^^wEi EBls’gi^^ tiT Congm^'By riSus^ the 

i exercige of^sucji^a^ second issuFliohcefhed itself with 

^wTiether a state could resume all its original powers by seceding 
from the Union. Nullification and secession, in other words, are 
two historic issues in the history of American government, but 
both have long since been settled by the march of events. 

South Carolina in 1832 made her famous gesture of nullification 
based upon the contention that whenever Congress went beyond 
the limits of power panted to it by the constitution, any state 
was at liberty to declare such action unauthorized and null.. This 
doctrine found its advocate in John C. Calhoun.^ According to 
his interpretation of the constitution the states could refus^e to 
obey any federal law which they deemed to be unconsti^tlfibnal. 
Acting upon this conception of ultimate state sovereignty. South 
Carolina in 1832 attempted to nullify certain tariff laws which 
Congress had passed. But the attempt dykfiot succeed. The 
federal government undef^^r§si9 inF?6 T^^?ac^ffTt§Idership 
took up this gage of battle and South Carolina was persuaded to 
recede from her position of defiance. 

The question whether a state had the right not merely to refuse 
obedience to acts of Congress but to withdraw from the Union 
altogeUierTanS*^ to repudiate the compact of lVS77canie“to the 
front m a much more serious form twenty-eight years later. 
Thrrats^ secession h”ad^Ueen madeTy^arious staJes”Trom time 
to time during the first half of the nineteenth century, but it was 
not until December 20, 1860,„that any state took the actual step 
of seceding. On that date South Carolina once again assumed the 
initiative by declaring that ^^the union now subsisting between 
South Carolina and other states under the name of the United 

^ Calhoun’s doctrine may be summarized into four propositions, viz., 1. The 
Union is a compact of equal states. 2. The federal government was created by 
the states as their agent to carry out the terms of this compact as embodied in the 
constitution. 3. The act of an agent, if beyond the scope of its authority, is null 
and void. 4. Each state has the right to decide for itself whether an act of the 
federal government is beyond the scope of its powers. For a full statement of the 
doctrine see his State Papers on NulUficaiion (1834), also David F. Houston’s 
Critical Study of Nullification in South Carolina (New York, 1896). 
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States of America is hereby dissolved.'’ Within a few months ten 
other southern states took similar action. 

The right to secede from the Union and thus to reacquire all the 
powers which had been surrendered to Congress in 1787 was based 
upon several contentions which need not be enumerated here. 
They may be epitomized in the old claim that the constitution was 
nothing more than a treaty or compact among the states, and that 
the violation of its terms or spirit by some of the states freed the 
others from the obligation of being further bound by it.^ Webster 
and others replied that the constitution was not a compact among 
the states but aio^ireement among the people. They pointed to 
the very first words of the constitution, “We, the people of the 
United States ... do ordain and establish this constitution." 
The southern statesmen retorted by pointing to the very last 
words of the constitution which provided for the establishment 
of the constitution “between the states so ratifying the same." 

During the years preceding the Civil War the question was 
argued from every angle and with all manner of legal ingenuity. 
Both sides appealed to history, and distorted history, in order to 
support their respective contentions. As for the constitution 
itself, it was found to be as mute as a dying gangster on the ques- 
tion whether the states could withdraw from the Union after once 
entering it. Nothing was said about that matter in the convention 
of 1787, and naturally so, for the framers of the constitution were 
not worrying about how to let the states out of the Union, but how 
to get them in. Along with many other far-off issues they left this 
one for posterity to handle if it should ever arise. And eventually 
it did arise. Men wrangled about it in Conmies&.Jw aged 
of bitter warfare over it, and finally settled the issue at App omattox. 

BloodliSdTiron verdict m ISfiKSince the day that 

Lee offered his sword to Grant this stormy petrel of American 
politics has been at rest. No state has the right to. take , back any 
of the powers or functions which it agreed to give to the national 
government by the compact of 1787. These powers form the per- 
manent endowment of Congress. T hey can,be 
way only, that i s. bv the concurrence^ of three_fourths.of £Ee^ 
asp rmndiffln^Lfie cou^^^ ■ 

^Jefferson Davis, PreiiUeSFoT the Confederacy, in his message to the Congress 
of the Confederate States (April 29, 1861) gave a full statement of the secessionist 
doctrine. This is elaborated in his Rise and Fall of the Confederate Government 
(2 vols., New York, 1881), Vol. I, pp. 1-258. 
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Three points, accordingly, are now well established in American 
constitutional jurisprudence. First, the constitution is a grant of 
powers and Congress has no lawmaking authority save as. is therein 
conveyed. Second, within its own sphere, as delimited by the 
constitution, authority of Congress is supreme. Third, no 
state has any right to ijullify this supremacy by a refusal to recog- 
nize it, nor may individual states s^'de from the jurisdiction of 
the federal government. « 

The government of the Union/’ said Chief Justice Marshall, “ is 
acknowledged by all to be one of enumerated powers. But it is em- 
phatically and truly a government of the people, in force and substance 
it emanates from them, its powers are granted by them, and are to be 
exercised directly on them, and for their benefit. The people did not 
design to make their government dependent on the states. Therefore, 
the government of the Union, though limited in its powers, is supreme 
within its sphere of action. Its laws, when made in pursuance of the 
constitution, form the supreme law of the land. It is the government 
of all that acts for all.” ^ 

But although the powers of Congress, as Marshall says, are 
limited to those enumerated in the constitution, this does not mean 
that no new powers can be added. Additional authority can be 
given to Congress by constitutional amendment and on more than 
one occasion this has been done. noteworthy example was af- 
forded by the s ixteenth amend ment„(1913) which greatly widened 
the taxing power of the national governmenftXlJloreover, as has 
already been pointed out, the powers of Congress have been steadily 
widened by the process of j udicial interp retation. A government 
of enumerated powers is not by any means a government of static 
powers. 

When Congress possesses a power must it exercise this power 
directly or can it delegate the authority to someone else? Having 
the power to levy taxes, for example, can Congress turn over to 
the secretary of the treasury, or to a tax board, the function of 
determining what shall be taxed and at what rates? Thn^answer 

by the cmistikition 

cannot be farmed out but must be exejj^ecTdifecfly. " That Is, ^ the 
substance of power ,m^st not be delegated. On the other hand it is 
obvious that Congress cannot .be expected to embody in statu- 
tory form all the minor regulations which are needed in connection 

' McCulloch V. Maryland, 4 Wheaton, 316 (1819). 
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with the administration of the laws. Hence it is allowable to au- 
thorize some executive officer (usually the President, or the heacT of 
a department, or a national board such as the interstate commerce 
commission) to make these detailed rules. Congress lays down 
the general provisions by statute, but within the scope of these 
provisions it may give discretionary power to some federal officer 
or board. And this discretionary power may be of far-reaching 
scope as has been demonstrated within the past few years. ^ 

The _ This principle that the substanc e of legislative power m ust not 

,:'be delegiTeTwii’lnior^ reaffirm ed by t he Supre me .Court in 
;Hhc \?'(Tio7hV('r national industrial recovery act 

\^of 1933 conferred upon the President extensive authority to ap- 
prove or reject codes of fair competition prepared by industries 
and submitted to him. Congress, in passing this important stat- 
ute, did not set up any adequate standards'" whereby codes should 
be approved or rejected by the President but left the ulti- 
mate decision to his executive judgment. The Supreme Court 
held that the act involved a delegation of legislative power by 
Congress and for that reason was unconstitutional. The court 
also held the act to be unconstitutional for another reason, -immely, 
because it attempted to control industries which were not engaged 
in interstate commerce. ^ 

Can it dele- Some other questions arise with respect to the delegation of 
powe?s^to legislative power. CaijjQpngress turn over any of its powers to th e 
OT to the^^ Can it submit laws to a referendum or vote of th^^ople, 

voters? a s is done in some of the states? The answ^is No in both ciies. 

Power to grant patents or to establish post offices, or to fix the 
standards of weights and measures (all of which powers are vested 
in Congress by the constitution) cannot be turned over to the 
state legislatures. Nor is it permissible for Congress to hold a na- 
tional referendum on the adoption or rejection of any measure. 
On the other hand there is nothing to debar Congress from author- 
izing an advisory referendum to ascertain the wishes of the people, 
so long as it reserves to itself the final decision and action, 
icatfon'of” Ha\dng thus seen the constitutional basis of its authority and 
the powers the scope of its exercise, let us turn to the actual powers of Congress, 
of Congress, j^^y be classified in various ways. One method of classifica- 

tion is according to the form in whic h they are granted, whether in 

1 See also above, pp. 199-200. 

® See above, p. 78, footnote 2, and below, pp. 441-442. 
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express terms ^ by im plication. Another is according to the-4e-^ 
'gre£^^or^r^!iicmJm in other words 

whether they are permissive or mandatory. A third distinction 
r elates to ex clusive and concurrent powers. llnanyT^ariBrmosi 
sig nificant of alb is ^be c lassification of the powers of Congress 
according to their nature and importance. 

Does Congress possess only those powers which are granted Express 
by the constitution in express terms? Or does Congress also pos- i^pUed 
sess powers which, though not expressly granted, may be reason- 
ably implied? The constitution, for example, expressly gives Con- 
gress the right to borrow money. Does that express power carry 
with it the implied right to issue bonds, to employ bond salesmen, 
and even to establish banks in order to facilitate the exercise of 
the borrowing power?^ This question arose at a very early date. 

Hamilton and the Fede^^Jii^ts argued that there ought to be no Hamilton’s 
strict construction of the constitution's terse phraseology, no 
reading of the words with a microscope and a dictionary. His 
contention was that wherever an express power had been granted, 
this express g rant should be construed to carry with it whatever 
impl ie^'powers were ^^nece^ry^^and in order to rnaKe the 
w ill of CQngx esSu.effective. "" — - 

Jefferson and the Anti-Fe^^^ists took the opposite ground, Jefferson’s 
maintaining that the long enumeration of express powers granted 
to Congress in the constitution was meant to be complete, and 
that other powers should not be added by implication. They argued 
that if this implied powers doctrine were allowed to prevail there 
would be no end to the expansion of the federal government's 
authority. Congress might assume all sorts of things to be “neces- 
sary and proper" for doing its work. The preservation of states' 
rights, they felt, made it essential that Congress be kept to a strict 
and hteral interpretation of its delegated authority. 

Between these divergent views the Supreme Court, in a most The 
notable decision, took a stand which upheld the Federalist claim. Court^^ 
“T he sound construction of the constit ution." said Chief Justice 
Mamhallin this decision, “mu st allow to t he natj on^l Ip^gislatnre 
that discretion with re spect to the means bv whidi the -powers it 
coihers are to b^carried int o execution, which will enable t hat 
bo dvTorpertnrrn it - in-a r- mann - e r most 

be neficia l t o the peo pIor^^-^A narrow construction, he declared, 
wouM hamper the operations of government and make it incapable 
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of performing the functions that it was established to perform. 
Then Marshall drove home the court's decision in these pregnant 
words: 


^*Let the end be legitimate, let it be within the scope of the constitu- 
tion, and all means which are appropriate, which are plainly adapted 
to that end, and which are not prohibited but consist with the letter 
and the spirit of the constitution, are constitutional.'' ^ 


Scope of the 

“implied” 

powers. 


Mandatory 
and per- 
missive 
powers. 


An express power, in short, may be carried beyond its own phrase- 
ology. The doctrine of implied powers was thus given recognition 
in 1819 and it has ever since been a well-established rule or princi- 
ple of American constitutional interpretation. 

Some of the most important functions which the federal gov- 
ernment performs today have their basis in ' implied" powers. 
The right of Congress to provide for the establishment and super- ^ 
vision of national banks, federal reserve banks, home loan mort- 
gage corporations, and various other banking or credit institutions, 
is not an express power, for the constitution contains no mention 
of banks or banking. The power is implied, or at any rate has been 
held by the Supreme Court to be i mi)lied , in the express power 
*H o borrow money on the credit of the United Sta^ .^^ The'right 
of Congress to re ^a^he food m d fa 

t ry in war tim^s no where expressly granted in the constitution. 
It is clearly implied, however, in the express power “to raise and 
su pport armie s." Nor, again, does the constitution expressly give 
Congr^ BsJ^hei^^^^t . t o regulate t^^ ^tock exchangees, or the issue of 
securities, yet this authority is implied in the power to regulate 
commerce among the several states. The power. tQ.natablLshj:ia.rrie3 
yit£rirtE?powr to maintain ; the power to regulate implies the 
powe r-ucT^eate agencies ofr e^latiohy the powef~TQ~"dQ^""thing 
impliesThe right to choose the means of doing it. Bear in mind, 
however, that Congress is not the judge of its own implied powers. 
The Supreme Court is the final arbiter in such matters and on 
several occasions it has denied congressional claims to implied 
authority.^ 

"The powers granted to Congress by the constitution are for the 
most part permissive in character: that is to say, Congress may 
or ma3" not exercise them, as it sees fit.' ft may use these permissive 
powers much, little, or not at all. The clause which provides that 


^ McCulloch V. Maryland, 4 Wheaton, 316 (1819). 
2 For examples, see below, pp. 411-413. 
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Congress shall have power to borrow money on the credit of the 
United States” obviously does not mean that Congress shall go 
out and borrow money whether the country is in need of it or not. 
So with the power ^Ho establish uniform laws on the subject 
of bankruptcies throughout the United States.” We have a na- 
tional bankruptcy law now, but for twenty years prior to its pas- 
sage in 1898 Congress declined to assume jurisdiction in bank- 
ruptcy matters. 

On the other hand there are some powers which, notwithstanding 
their permissive phraseology, are mandatory in effect. Whenever, 
for example, some action on the part of Congress is necessary to 
make a provision of the constitution effective, it can hardly be 
argued that the function of Congress is a discretionary one. To 
give an illustration: the constitution provides that the Supreme 
Court shall have appellate jurisdiction ‘^under such regulations as 
Congress shall make.” But if Congress should establish no regula- 
tions, the court would then have no appellate jurisdiction and the 
entire judicial system would be in chaos. Obviously the words 
of the constitution on this point, although they seem permissive, 
are in fact mandatory. 

Again, the constitution provides for a reapportionment of seats 
in the House of Representatives after every decennial census, this 
census to be taken in such manner ^^as Congress shall by law di- 
rect.” But if Congress fails to provide the machinery and the 
money for taking the census, the reapportionment prescribed by 
the constitution cannot be made. Congress is, therefore, under 
obligation to provide for the taking of a census even though the 
constitution does not specifically require it to do so. On the other 
hand if Congress fails to have a census taken, or neglects to provide 
for a reapportionment of seats after a census, as it did after the 
census of 1920, there is no way of applying compulsion. The Su- 
preme Court will not order Congress to vote money or to pass a 
law, for if the court were to issue such an order there would be no 
way of enforcing it. It could hardly put Congress in prison for 
contempt. 

Then there is the distinction betw een exclusive and concu rrent 
piiWers. Where a power has b^pn p tovern- 

TTi PTit^ fl.-nd is not prohihitpdTa[lh a.i5^^ by 

bot h unless Congress assumes exclusive jurisdict ion^' TMajjLmay 
do '^enev^r the power is one which fromltsjiature cannot be 


Phraseology 
is some- 
times mis- 
leading on 
this point. 


Exclusive 
and con- 
current 
powers. 
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The four 
groups of 
powers pro- 
vided for 
in the con- 
stitution: 


1. Powers 
prohibited 
to both 
the nations 
and the 
states. 


2. Powe3*s 
prohibited 
to the 
states only. 


3. Powers 
given to 
Congress. 


shared by two authorities. Congress has now assum ed excl usive 
jurisdiction in a number of such matters^ a^^r example, over 
naturalization, copyrights, and the maintapance of post offices. 
In only one case has a concurrent power been expressly given to 
both the national and the state governments, namely, in the now- 
repealed eighteenth amendment. 

Broadly speaking, all legislative pow;ers are divided by the 
constitution into four groups. First, there are cej tain powers w hich 
are forbidden to be exercised either by Congress or by the st ates. 
Second, there are various powers which are vested in Con gress 
alone, to the exclusion of all state authority. Third, there are a 
fe- ^bncunjnT'poweii^ and the state aut horities 

share. And finally, the re are all the remaining pow er s of , gove rn- 
m ent forming the residuum whi£h j:ev:eLtsJi)Jd^^ ^ 

The powers prohibited either to Congress, or to the states, or to 
both, are of a considerable range. Some are powers which no free 
government ought ever to exercise; for example, the power to pass 
bills of attainder, or to enact ex post facto laws, or to deprive any- 
one of his life, liberty, or property without due process of law. 
The exercise of these powers is forbidden to both the national and 
the state governments. 

But in addition there are other powers, not by their nature 
despotic or arbitrary, which had to be vested in some central 
authority and hence were prohibited to the states so that they 
might always be exercised by Congress alone. The states, accord- 
ingly, were forbidden to make tregjtrgs, or to coin mop^, or to 
lay tax!^ on either exports or imports. 

The c o/istitution contains eighteen clauses expressly gran ting 
powe rs to the national government, hence the custo mary reference 
to “the eighteen powers of Congress. There are really more 

1 The division may be made somewhat clearer perhaps by the following diagram: 



Let the ellipse represent the totality of governmental powers. Then Circle A in- 
cludes all powers granted to the national government, Circle B all powers reserved 
to the states; Segipcut C, the few powers which are concurrent powers, i. e., exer- 



THE GENERAL POWERS OF CONGRESS 345 


than eighteen powers, however; some of the clauses convey more 
than one. The section which contains the enumeration of these 
powers is the longest^ single section in the constitution and also 

cisable by both federal and state governments; Segment D, powers prohibited to 
the nation; and Segment E, powers forbidden to the states. The following are the 
most important powers that would be placed within the aforementioned circles 
and segments: 


National 

Pow^s 

Concurrent 

POWB^ 

Prohibitions 

UPON THE 

Nation 

Prohibitions 

TIPON THE 

States 

State 

Powers 

To conduct for- 
eign affairs. 

To raise and 
support armies. 

To maintain a 
navy. 

To regulate for- 
eign and inter- 
state commerce. 

To coin money. 

To establish a 
postal service. 

To grant pat- 
ents and copy- 
rights. 

To admit new 
states. 

To tax.^ 

To borrow 
money. 

To charter 
banks and 
other corpora- 
tions. 

To establTsh 
and maintain 
courts. 

To abridge free- 
dom of worship 
or of the press 
or of assembly 
or of petition. 
To deny any of 
the other priv- 
ileges enumer- 
ated in the Bill 
of Rights (see 
Amendirients 
I-X). 

To permit slav- 
ery in any ter- 
ritory within 
the national ju-i 
risdiction. 

To abridge the 
suffrage of cit- 
izens on ac- 
count of sex. 

To give prefer- 
ence to one 
state over an- 
other in mat- 
ters of com- 
merce. 

To keep troops 
or ships of war 
in time of 
peace. 

To enter into 
any treaty. 

To coin money 
or issue bills of 
credit. 

To pass any law 
impairing the 
obligation of 
contracts. 

To lay any tax 
or duty on im- 
ports. 

To abridge the 
privileges or 
immunities of 
citizens of the 
United States, 
or deprive 
them of life, 
liberty or prop- 
erty without 
due process of 
law or deny to 
persons within 
their jurisdic- 
tion the equal 
protection of 
the laws. 

To abridge the 
voting rights of 
citizens on ac- 
count of race, 
color, previous 
condition of 
servitude, or 
sex. 

To make and en- 
force the ordi- 
nary civil and 
criminal laws. 
To establish and 
control local 

government. 

To conduct elec- 
tions. 

To regulate com- 
merce and in- 
dustry within 
the state. 

To protect the 
life, health, and 
morals of the 
people (the “po- 
lice power”). 



To pass any bill of attainder or 
ex post facto law. To grant let- 
ters of nobility. To levy duties 
on exports. 
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How these 
powers 
may be 
classified. 


4. Powers 
which re- 
main with 
the states. 


the most important.^ It furnishes the national government with 
its motive power, and indeed without this particular section Con- 
gress would be a body of very little consequence. This section 
forms the engine of the whole national mechanism. 

Taken as a whole the legislative powers granted to Congress 
in these eighteen clauses of the constitution may be grouped under 
eight heads: 

1. ffnan cmZt the power to levy taxes, to vote appropriations, ’ 
and to borrow money. 

2. Commerc ial^ the power to regulate foreign and interstate 
commerce. 

3. Military, the power to declare war, to raise and support 
armies7Td“pr6vide for the organization, arming, and calling forth 
of the militia, and the power to maintain^a navy. 

4. Monetary, the power to coin money, to regulate the value 
thereofpahd^ to protect the currency against counterfeiting. 

5. P ostal, the power to establish post offices and post roads. 

6. Jjudicial, the power to establish inferior courts and to deter- 
mine the composition and appellate jurisdiction of the Supreme 
Court. 

7. Miscellaneous, including powers in relation to naturalization, 
bankruptcy, patents, copyrights, and to the government of the 
national capital. 

8- Suvvlementa ry, the power to make all laws which may be 
found “necessary and proper for carrying into execution the fore- 
going powers.^’ 

Not all of these powers are of equal scope and importance. The 
first three categories — ^financial, commercial, and military — are 
of greater significance than all the others put together. ^ 

Naturally enough, no enumeration of powers retained by the 
sta'tesTs made m the constitution. ThfeW"WaI*non^^ it; 

thS^fcat^rmSFely retained alTthat they ’Hiffi nnT'giW^l^^^^^ 
airlMividlM’gives^ properties he doeTnot think 

it necessary to accompany this grant with a list of all the properties 
that he retains. So^ powers not conveyed by the constitution To 
Congress, and not prohibited to the states, are state powers. The 
residuum which remains with the states is very large^ including as 
it does nearly the wl\pi^ field of civil and criminal law, the charter- 


1 Article I, Section 8. 

2 They are dealt with in Chapters XX-XXV of this book. 
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ing of corporations, the supervision of local^overnment, the main- 
tenance of oriefj the control of edujp^afion, and the general^^d- 
ministration of nearly all the things which touch the daily life of 
the people. 

Congress enacts laws within the scope of its eighteen powers. AdministT a- 
ButTriiTIso7Tn^very7eaI‘^rSe7a^^ 

it controls and directs the whole work of administering and en- 
’ forcing its own laws. - Congress provides the money without which 
the laws could not be executed or justice administered. It de- 
termines the pay of everybody in the service of the federal govern- 
ment. Hence a great deal of what Congress does is not lawmaking 
in the layman’s sense of the term. When Congress makes an 
appropriation of money— to buy land and build a post office 
building, for example, the appropriation is made in the form of a 
law, but the action is to all intents a business deal and the ordinary 
citizen looks upon it as such. Probably three fourths of the na- 
tional 'Taws” are simply the outer garments of administrative 
actiom Congress thus supplies the motive power that runs the 
g^bvernment. It control^^e purse strings and thereby controls 
the mainspring of governmental authority. For without money 
there is little that any government can do. 

Likewise the Congress of the United States i s a supervising , i^^nper.. 
insp ecting, scrutinizing, investigating body . It^has a right to 
know, before v btmglnbre money this year, how last year’s mo ney 
was spent. fThas a right to know, before voting money for new 
f®oi^?,”‘wTiether there is need of the expenditure. To this end it 
receives all manner of reports, it calls for data, imposes restrictions, 
makes rules, and exercises supervisory functions on a huge scale. 

It may investigate anybody or anything at any time. When it 
does so it becomes vested with many of the functions, and most 
of the authority, of a court. During the past few years one com- 
mittee has gone to Samoa to see how the government was getting 
on down there; another travelled all over the United States in- 
vestigating Communist propaganda, a third J^oved from state 
to state trying to find out how much mone y the candidates for 
senaforiaTffiomina tions were spendin g, while still others have 
probed' ^In to receiverships in bankruptcy, inc5me "Tax'" evasions, 
public utility rates, and half- ^ -dozen other problems. 

Surveying the general powers of Congress, therefore, one might Summary, 
say that they are legislative, administrative, supervisory, and 
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The en- 
croachment 
on “states’ 
rights.” 


Some 

dangers 

involved. 


ii]ivestiga:Uw — with their importance in the descending order 
liamed. We say that Congress is a lawmaking body because that 
is its most important function; but it is by no means the only one. 
If Congress did nothing but make the laws, in the strict sense of the 
term, it could do its work in a few weeks every year. But it sits 
for several months because there are countless other things to do. 
^Congress, not the President, is the basis on which the American 
system of national government rests, although few citizens realize 
it. For although Congress may exalt the President to a high pin- 
nacle of authority by giving him a wide range of discretion within 
the bounds of law, it can always take away from him what it has 
given. 

The powers of Congress have been growing ever since its first 
session, not steadily, but by fit's and starts. Many people have 
deplored this relentless march of federal centralization. They 
point out that as the powers of Congress expand, those of the 
states must contract. This is true, but the expansion of federal 
authority has been the inevitable concomitance of growth in the 
size and complexity of the country's political and economic prob- 
lems. Problems which used to be local have become national. 
Commerce and communication, industry and investment — they 
have expanded to a point where they require national regulation 
as the only kind of regulation which can hope to prove effective. 
.J^e country, moreover, has grown more nationally minded. The 
dread of a strong central government and the old regional sus- 
picions have been passing away. People are more tolerant of 
federal intervention than they used to be. The United States 
have become united. 

But there are dangers in this tendency to look towards Wash- 
ington for a solution of all the nation's problems. Too much 
/'Centralization in the body politic, as France has discovered, may 
to a paralysis of the extremities. Moreover, there is such a 
thing as overburdening a government and breaking it down. No 
centralized administration, howsoever efficient, can hope to supply 
the entire governmental requirements of a hundred and twenty- 
five million people in the twentieth century. It must perforce 
leave much to local self-determination. The question is how 
much. As little as it can? Or as much as the states and munic- 
ipalities show themselves competent to do? That is an issue on 
which opinions will continue to differ. 
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Congress, in the exercise of its powers, enacts too many laws. 
So do the state legislatures. There are said to be about two million 
laws and ordinances at present effective in the United States, or 
supposed to be effective. This is a mere guess, however, for no- 
body has ever counted them all. But even if you cut the figure 
in half it is ten times as many laws as are actually enforced. The 
enacting, revising, and amending of laws has become one of our 
great national industries. There is no depression, no unemploy- 
ment, in this field of activity. When industry lags, the laws in- 
crease. Statutes fly from the forty-nine legislative capitals in the 
United States like sparks from so many anvils. Our legislators 
seem to have forgotten the beatitude that it is more blessed to 
repeal than to enact. Let us hope that they are not exemplifying 
the maxim which Machiavelli quotes from Tacitus: “The worse 
the state, the more abffndant its laws.’’ 

Laws beget laws. Give a statute time and it will have its own 
progeny. The increase is like that of microorganisms, by geo- 
metrical progression. The Fathers of the Republic foresaw the 
dangers of over-legislation and desired to guard against it. 

“It will be of little avail to the people,’' wrote one of them in the 
Federalist, “that the laws are made by men of their own choice, if the 
laws be so voluminous that they cannot be read, or so incoherent that 
they cannot be understood; if they be repealed or revised before they 
are promulgated, or undergo such incessant changes that no man who 
knows what the law is today can guess what it will be tomorrow.” 

We have long since passed this stage. Think of the New York 
policeman who carries in his pocket a list of the several thousand 
ordinances which he is expected to enforce. He is merely the 
sauntering symbol of a great city’s legal helplessness. Our laws 
are too voluminous to be read, too incoherent to be understood, 
and often too absurd to be enforced. This is particularly true 
of the host of regulatory statutes which control the way in which 
private business can be carried on. The situation points to the 
greatest obsession of the American people, namely, a faith in the 
remedial potency of legislation. Laws do not get a nation out of 
trouble; more often they draw a country farther into it. The 
incessant passing, amending, and repealing of legislation, often at 
the behest of shot-gun economists, create an atmosphere of un- 
c'ertainty. This develops into bevrilderment until a situation de- 
velops in which ^^no man who knows what the law is today can 
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guess what it will be tomorrow/^ He can only be sure that to- 
morrow it will be something different. 
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CHAPTER XX 


FEDERAL TAXATION AND REVENUES 

Vectigalia nervi sunt reipublicae. — Taxes are the sinews of the common- 
wealth. — Cicero. 

That the power to tax involves the power to destroy; that the power to 
destroy may defeat, and render useless the power to create; that there is a 
plain repugnance in conferring on one government a power to control the 
constitutional measures of another, which other, with respect to those very 
measures, is declared to be supreme over that which exerts the control, are 
propositions not to be denied . — Chief Jiistice Marshall in McCulloch if. Mary- 
land (1819). 

Having surveyed the general powers of Congress and explained 
the basis upon which they rest, it is now appropriate to examine 
the more important of these powers, one by one, in order to see 
how they are exercised. First in importance among them is the 
power to tax. This is the one indispensable power that every 
effective government must have, for no government can function 
on voluntary contributions. It must have authority to compel 
contributions from its people, in other words, to impose taxes upon 
them. 

A tax may be defined as a burden or charge imposed by a legis- 
lative authority upon persons or property to raise money for public 
purposes. Taxation, accordingly, is simply the taking of private 
property for public use under conditions determined by law. The 
only difference between modern taxes and the predatory exactions 
of tyrannical times is that modern taxes are levied upon the people 
by action of their own representatives and in accordance with 
certain principles which aim to ensure a fair adjustment of the 
burden. 

Nearly one hundred and fifty years ago the greatest of early 
political economists, Adam Smith, laid down four rules or canons 
which ought to be observed in the levying of taxes, and these 
rules, despite great changes in both economic and political con- 
ditions, are recognized as sound at the present day. Smithes canons 
of taxation may be summarized as follows: that people should be 
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taxed according to their ability to pay; that taxes should be certain, 
not arbitrary; that they ought to be levied at the time and in the 
manner which is likely to be most convenient for the contributor 
to pay; and, finally, that taxes should be easy and economical to 
collect.^ A good system of taxation should conform to these four 
rules. 

Taxes differ from most other payments in two respects. First, 
they are compulsory. No one need pay interest, rent, wages, or 
prices unless he agrees to do so; but the payment of taxes is not 
the result of any bargain. Taxes are levied without reference to 
the initiative of the individuals upon whom they fall, except, of 
course, insofar as these individuals by their votes may have an 
influence in determining the general taxing policy of the govern- 
ment. Second, taxes are not adjusted to the amount of service 
rendered. The man who rides a hundred miles on a railroad pays 
twice as much as one who goes half that distance, because he gets 
twice as much for his money. But the man who pays a thousand 
dollars in taxes dpes not necessarily get twice as much in benefits 
from the government as the one who pays five hundred dollars. 

Nearly all payments that we make are in proportion to the 
benefits which we receive. The one great exception is the payment 
of taxes. Those who pay very little in taxes, either directly or in- 
directly, sometimes receive a large return in the form of public 
service. Take, for example, the taxes that support the public 
schools. The fact that a wealthy man has no children, or prefers to 
send his children to a private school, does not relieve him of the 
obligation to pay his full share of what public education costs the 
community. On the other hand, a man whose contribution in 
taxes is very small may send a dozen children, one after another, 
through the public schools without any extra cost. 

It would not be possible to base taxation upon individual benefit 
because there is no way of knowing how much advantage each 
Individual receives from the government's work. Do some indi- 
viduals obtain more advantage than others from the maintenance 
of law and order, or do all derive alike? Who get the greater bene- 
fit from clean streets, those who drive their motor ears over them, 
or those whose dwellings front upon the highway? Taxes cannot be 
adjusted to service, but even if they could it would be unwisp 
to do so. The general interest requires that everyone shall enjoy 

1 The Wealth of Nations, Book V, chap, ii, pt. ii. 
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the benefits of national defense, police protection, public education, 
and health measures, whether able to pay for them or not. So 
taxes are levied to pay for all these things by putting the heaviest 
burden on those who seem best able to bear it. 

Taxes are of various sorts and may be classified in several ways. 
According to their purpose, they may be designated as_^her 
fiscal or regulatiy§._,The former are levied for the sole purpose of 
securing revenue, while the latter are intended to bring about 
social or "economic readjustments. Incidentally they produce 
revenue, but that is not their sole purpose. The general property 
tax is the best example of a purely fiscal tax, while a protective 
tariff is regulative in character, being designed to promote industry 
at home. Surtaxes on large incomes, and heavy taxes on inher- 
itances, are also regulative in the sense that they aim to reduce 
swollen fortunes.^ Taxation may, of course, be both fiscal and 
regulative, and most taxes are both to some extent. 

Another classification of taxes is based upon their assumed in- 
cidence- on final resting „place. I^ect taxes, such as taxes on land 
and poll taxes, are supposed to rest finally upon those who pay 
them in the first instance. Bjai^indirect taxes, such as customs 
duties, sales taxes, and excises upon liquor and tobacco, are laid 
upon the importer, manufacturer, or merchant with the expectation 
that they will be shifted to the shoulders of the ultimate consumer. 
These suppositions, however, are not always in accordance with 
the facts. Even direct taxes are occasionally shifted, while in- 
direct taxes under some circumstances may remain where they 
are placed. For this reason the classification of all taxes into two 
categories, direct and indirect, is not a satisfactory one. But in 
the framing of the tax laws this distinction between direct and in- 
direct taxes has had a considerable influence. 

The chief taxes levied in the United States today by the nation, 
states, or municipalities, whether fiscal or regulative, direct or 
indirect, are (1) taxes on property, (2) taxes and surtaxes on the 
net incomes of individuals and corporations, (3) taxes on the 
capital stock of corporations, (4) taxes on inheritances, (5) duties 
on imports, (6) excises on liquors, tobacco, and on various other 
luxuries, (7) taxes on pa 5 a*olls for social security, (8) business 

1 In 1935 President Franklin Roosevelt requested Congress to impose extremely 
heavy taxes on large incomes and on great inheritances in order to promote a bet- 
ter distribution of wealth. He made no reference to the revenue aspects of his 
proposal. 
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taxes, (9) stamp taxes on legal documents, (10) taxes on the sale 
of stock-exchange securities, (11) franchise taxes on public utilities, 
(12) sales taxes, (13) gasoline taxes, (14) severance taxes, and 
(15) poll taxes on persons. The national government is permitted 
to levy taxes in all these forms, but for more than sixty years it has 
not used either the first or the last, both of which (being direct 
taxes) have to be apportioned among the states according to their 
respective populations as the constitution requires.^ In other 
words they have to be levied on population, not on wealth, which 
would make them most unpopular. 

The constitution also restricts the taxing power of the national 
government in other ways. For example, it Hmits the purposes for 
which taxes may be imposed. Congress may not levy any tax 
except ^^to pay the debts and provide for the common defense and 
general welfare of the United States.^’ That, to be sure, is not a 
stringent limitation because the term general welfare” is such 
a broad one. This general welfare clause of the constitution, by 
the way, is commonly misunderstood. You will hear people say, 
from time to time, that Congress ought to do this or that under 
“the general welfare clause of the constitution.” But this clause 
does not convey authority; it limits authority. ^ It does not em- 
power Congress to do anything, but merely restricts its taxing 
power. ^ 

In various forms the question as to what is a “general welfare” 
purpose has been presented to the courts for interpretation. May 
taxes be imposed in order to pay bounties to growers of sugar 
beets or some other commodity which Congress desires to en- 
courage? May Congress raise money by taxation to construct 
irrigation works in a single state, or help some city celebrate its 
centennial, or assist some section of the country that happens to 
have a crop failure? In such matters the courts have held that 
incidental private benefits or sectional advantages do not preclude 
the main purpose from being public. On the other hand the process- 

1 See also below, pp. 357-359. 

2 “ It has been urged and echoed that power ‘ to lay and collect taxes, duties, 
imposts and excises, to pay the debts, and provide for the common defense and 
general welfare of the United States,’ amounts to an unlimited commission to 
exercise every power which may be alleged to be necessary for the common defense 
or general welfare. No stronger proof could be given of the distress under which 
these writers labor for objections, than their stooping to such a misconstruction.” 
The Federalist, No. 41. 

3 For the arguments on the other side of this question see James F. Lawson, 
The General Welfare Clause (Washington, 1934). 
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ing taxes which were levied by Congress under the provisions of the 
agricultural adjustment act (1933) represented a radical stretch- 
ing of the general welfare provision. For the act did not pro- 
vide that these processing taxes should become merged with the 
general revenues, to be appropriated as Congress might determine, 
but definitely earmarked the proceeds for payments to those farm- 
ers who would agree to restrict production. The Supreme Court, 
in 1936, held the agricultural adjustment act unconstitutional be- 
cause it did not represent a simple exercise of the power to tax 
and to spend for the general welfare but a scheme to control agri- 
cultural production through a plan of regulation which was vol- 
untary in form bnt coercive in fact.^ The constitution does not 
give Congress any right to regulate agriculture. Such jurisdiction 
belongs to the individual states under their residual powers. 

In the second place Tbhe constitution requires that all duties, 
imposts, and excises imposed by the authority of Congress shall 
be uniform throughout the United States. This does not mean, 
however, that all the states must contribute equally. Congress, 
in the exercise of its discretion, may adjust the burden of national 
taxation so that more will fall upon one area or section of the pop- 
ulation than upon another, or more upon one class of people than 
on another. A tax on stock transfers is not void for want of uni- 
formity, although such transactions take place in large cities and 
not in rural districts. Uniformity, within the meaning of the 
constitution, means that the tax must bear with equal weight 
wherever the subject of the tax is found. For example, a tax upon 
alien immigrants has been held to be uniform despite the fact that 
more than ninety-five per cent of it is collected at the port of 
New York. On the other hand a tax would not be uniform if it 
should make discriminations between the same things in different 
parts of the country; for example, if levied upon inheritances at a 
ten-per-cent rate in some states and at a twenty-per-cent rate in 
others. But it may be levied at different rates on inheritances of 
different size. The requirement of uniformity is geographical and 
does not prevent the imposition of progressive or graduated tax 
rates on inheritances, incomes, or profits. 

The rule relating to geographical uniformity is reinforced by 
another clause of the constitution which provides that no pref- 
erence shall be given by any regulation of commerce or revenue to 

1 See above, p. 254, and below, pp. 447-448. 
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the ports of one state over those of another. This requires that 
customs duties on any class of commodities shall be levied at the 
same rate at every port of entry. Not only this, but the methods 
of determining valuations for duty must be the same. 

A third limitation upon the taxing powers of Congress relates 
to exports and to internal tariffs. ''No tax or duty/' declares the 
constitution, "shall be laid upon articles exported from any state." 
This does not simply mean, as the words seem to imply, articles 
exported from one state to another state of the Union. It includes 
articles exported from any state of the Union to a foreign country. ^ 
Hence Congress is prohibited from taxing exports from the United 
States to foreign territories. It may tax imports only. The re- 
striction upon the states is even more rigid, since a state cannot, 
without the consent of Congress, impose taxes upon either imports 
or exports under any circumstances whatever.^ 

In this connection the unincorporated insular possessions of the 
United States, Puerto Rico and the Philippines, have been held 
to be neither states nor foreign territory, hence trade between the 
United States and these islands may be subjected to tariff duties 
by Congress. Likewise the requirement that all taxes shall be uni- 
form throughout the United States does not apply to them. As 
for Hawaii and Alaska, on the other hand, they have been held 
to be incorporated territories and hence come under the same rule 
as the states with respect to tariffs and uniformity.^ 

The prohibition of any tax upon exports was one of the com- 
promises of the constitution. It was a concession to the southern 
states, which in 1787 were large exporters of rice, tobacco, and 
other agricultural staples. The current economic notion of the 
day was that export duties always fell upon the exporter, while 
duties on imports fell upon the consumer. Hence the southern 
delegates were firmly opposed to giving Congress any right to 
impose export duties which would fall wholly upon the planters, 
and in the end they had their way. In some respects, however, 
the restriction has proved unfortunate. It has deprived Congress 


1 American Steel v. Speed, 192 XJ. S. 500 (1904). 

2 “No state shall, without the consent of the Congress, lay any imposts or duties 
on imports or exports, except what may be absolutely necessary for executing its 
inspection laws: and the net produce of all duties and imposts, laid by any state 
on imports or exports, shall be for the use of the treasury of the United States; 
and aU such laws shall be subject to the revision and control of the Congress,” 
Article I, Section 10, par. 2. 

3 See below, pp. 492-493. 



FEDERAL TAXATION AND REVENUES 


357 


of a means whereby the depletion of natural resources might have its unfor- 
been slackened. Exports of timber amounting to many millions influence, 
per year have gone forth untaxed. It should be noted, however, 
that the prohibition of taxes on exports does not restrain Congress 
from regulating export trade in any reasonable way otherwise 
than by taxing it. Nor does it exempt goods from the payment of 
ordinary internal taxes merely because they are being manu- 
factured for export. 

As regards duties on imports, Congress has full power. It may No rostric- 
levy import duties of any sort and at such rates as it may deter- powerto^^ 
mine, provided of course that the rates are uniform at all American 
ports where the goods come in. This power to tax imports has 
been continuously used by Congress, as everyone knows, since the 
establishment of the Republic. In earlier days the main purpose 
of a tariff on imports was to get revenue and only incidentally to 
protect American industry. But in the course of time this order 
was reversed; the tariff became primarily an agency of protection 
and* only in a secondary sense a means of providing the national 
government with revenue.^ f'p d(^0^ 

A fourth constitutional limitation on the taxing power of Con- 4. Direct 
, . . n 1 . rrn . taxes must 

gress relates to the imposition of direct taxes. There is a common be appor* 

impression that the national government cannot tax real estate, 
but must leave this source of revenue to the states and municipal- 
ities. There is no basis for this impression. Congress has- power 
to levy direct taxes whenever it sees fit, but the total amount of 
such direct taxation must be “apportioned among the several 
states according to their respective numbers, counting the whole 
number of persons in each state, excluding Indians not taxed.'’ 

In other words, Congress must first fix a specific sum to be raised 
and then allot to each state its share according to its population, — 
not according to its wealth, income, or area. This is a provision 
of the original constitution, somewhat modified by the fourteenth 
amendment.^ CHuP cHvfi j<C 

But what are the “direct" taxes which must be apportioned 
among the several states? At the time the constitution was 

■See also ieW.pp. 414-418. ^ 

2 In 1813, 1815, and 1816 direct taxes were levied to defray the expenses of the 
war with England and were apportioned among the states. In 1861 a levy of twenty 
million dollars was similarly levied by Congress and apportioned, but the southern 
states refused to pay and Congress subsequently gave back to the other states 
the sums which they had contributed. Since 1861 no attempt to apportion direct 
taxes has been made by Congress. 
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adopted it was taken for granted that the only direct^taxes were 
poll taxes and taxes on land. Taxes of every other sort were re- 
garded as indirect taxes. And only a few years after the constitu- 
tion went into force the Supreme Court affirmed this idea in a 
decision which declared that a tax on carriages was not a direct 
tax; that poll taxes and taxes on land were the only forms of direct 
taxation; while all other taxes were included within the compre- 
hensive phrase “imposts, duties, and excises.^^ ^ Three of the four* 
justices who heard the arguments in this case had been members 
of the constitutional convention. Congress later levied taxes 
upon bank circulation, on the receipts of insurance companies, 
and on inheritances; but it did not apportion them and the Supreme 
Court held that none of these was a direct tax or needed to be 
apportioned.^ 

Finally, in 1862, under the stress of heavy demands for war 
revenue, Congress proceeded to lay taxes on incomes without pro- 
vision for apportioning the total amount among the states accord- 
ing to population. Then, for the first time, arose the question 
whether an income tax was a direct tax. After reviewing its atti- 
tude in previous cases, the Supreme Court decided that an income 
tax was not a direct tax, and once more declared categorically 
that poll taxes and taxes on real estate were the only direct taxes 
within the meaning of the constitution,® This decision, however, 
was not given for many years after the passage of this income 
tax law which meanwhile had been repealed by Congress. 

This ruling, unequivocal as it was, might have been assumed 
to settle the matter forever, but after thirty years it was again 
revived, — and this time it was answered in a different way. Con- 
gress in 1894 found itself once more in urgent need of money. At 
the urging of certain members from the agricultural states, who 
now held the balance of power, it passed a new income tax law 
imposing a levy of two per cent on all incomes above four thousand 
dollars from whatever source derived. This law was promptly 
attacked on the ground that it taxed the income from land, which 
was in effect to tax the land itself, and hence a direct tax. The 
Supreme Court, after two hearings, upheld this contention on the 
ground that a tax on the income from land is not distinguishable 

1 Hylton v. United States, 3 Dallas, 171 (1796). 

2 Veazie Bank Fenno, 8 Wallace, 533 (1869) , and Scholey v. Rew, 23 Wallace, 
331 (1874). 

s Springer United States, 102 U. S. 586 (1881). 
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from a tax on the land itself, the latter being admittedly a direct 
tax.^ Like a tax on land, therefore, it ought to have been appor- 
tioned and the law of 1894 was held to be unconstitutional for 
not having done this. Thus, by a close decision, in which four out 
of nine justices dissented, the court reversed the ruling which it 
had made on the law of 1862. ^ 

This decision was widely unpopular and aroused a storm of 
disapproval. The Supreme Court was berated in the agricultural 
regions as an ally of the moneyed interests. A movement was 
started to remedy the situation by a constitutional amendment 
but not until 1913 was this agitation successful. In that year a 
sufficient number of the states gave their assent to the sixteenth 
amendment, which provides that Congress shall have power to 
lay and collect taxes on incomes, from whatever source derived, 
without apportionment among the states and without regard to 
any census or enumeration. Shortly after the adoption of the 
sixteenth amendment a new federal tax upon incomes was im- 
posed, and this tax, which is now collected directly by the federal 
authorities, brings in a considerable share of the nation’s income. 
It should be pointed out, however, that this amendment does not 
relieve any direct taxes, other than income taxes, from the neces- 
sity of apportionment. A tax on land or buildings, if Congress 
should ever again decide to levy such a tax, would still be subject 
to the original requirement. 

The power of Congress to levy upon incomes, without appor- 
tionment, is now beyond question; but this does not mean that 
no income tax law can henceforth be h^d unconstitutional. It 
may be attacked on other grounds. The constitution provides, 
for example, that the salaries of judges ^^shall not be diminished 
during their continuance in ofiice” and gives a somewhat similar 
protection to the salary of the President. Does the sixteenth 
amendment, in permitting Congress to tax ^ incomes from what- 
ever source derived” overrule this earlier provision? It does not, 
for the Supreme Court has held that a tax on the income of a 
federal judge is, in effect, a diminution of his salary and hence 
not permissible.^ In other words the court has taken the ground 

1 Pollock Farmers’ Loan and Trust Co., 157 U. S. 429; 158 U. S. 601 (1895). 

2 A majority of the justices also held the income tax law unconstitutional on 
other grounds as well, e. g., because it taxed the income from state and municipal 
bonds. For a discussion of this question see below, p. 361. 

3 Evans r. Gore, 253 U. S. 245 (1920), and Miles ». Graham, 268 U. S. 501 (1925). 
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that the sixteenth amendment does not give Congress power 
to tax anybody or anything that it could not tax prior to 
1913, but merely abolished the necessity of apportioning income 
taxes. 

All of the foregoing limitations as to the purpose and methods 
of national taxation are expressly laid down in the constitution. 
But in addition there is an implied limitation arising out of the 
very nature of the federal union, and one that is deemed essential 
to assure the continued free working of the state governments. 
If the states are to be secure in the full enjoyment of their reserved 
powers, Congress must not be permitted to clog their govern- 
mental machinery by taxing it to a standstill. For let it once be 
admitted that Congress may tax the mechanism through which 
the state performs its functions and the supremacy of Congress 
over the states would soon become established. If Congress, for 
example, did not like the practice of electing state judges it could 
then put a heavy tax upon the salaries of all such officials and 
thus get rid of them — just as it eliminated all paper money issued 
by state banks when it set out to do this by taxation. 

Over one hundred years ago, however, when a case in point 
came before it, the Supreme Court ruled that no state could tax 
the agencies of federal administration, such as the post offices, 
the custom houses, the notes of national banks, or the salaries of 
federal officers.^ This decision was based upon the principle that 
the various states, if given authority to tax the federal mechanism, 
would have power to stop its wheels entirely. But logic requires 
that such a principle must work both ways, and the courts have 
held, on a number of occasions, that Congress cannot tax the 
salaries of state or municipal officers, or the income from state or 
municipal bonds. ^ It is for this reason that a teacher in a state 
university pays no federal income tax on his salary (for he is 
technically a state official) while teachers in endowed educational 
institutions are subject to the tax, being rated as private em- 
ployees. If, however, a state or municipality engages in some 
money-making enterprise, such as operating a liquor dispensary, 
the courts have ruled that this may be taxed by the federal gov- 
ernment like any similar form of private business.^ And those 

1 See Mow, pp. 393-395- 

2 Tor example, in Collector ». Day, 11 Wallace, 113 (1871) and in Pollock v,' 
Farmers Loan and Trust Co., 157 U- S. 439 (1894) and 158 U. S, 501 (1895). 

« South Carolina v. United States, 199 U. S. 437 (1905). 
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who derive an income from public works done under contracts 
with states or municipalities are not entitled to any exemp- 
tion.^ 

The principle that the states must not tax the income which is 
derived from bonds of the national government (including bonds 
of the home owners^ loan corporation, the farm loan banks, and 
other federal agencies), together with the converse doctrine that 
Congress must not tax the income derived from state or municipal 
bonds — these two supplementary propositions have created an 
embarrassing situation with respect to the raising of public rev- 
enues. Many billion dollars worth of tax-free bonds are available 
to investors. This means, as a practical matter, that the rate of 
taxes and surtaxes on individual incomes cannot be raised above a 
certain point lest the^ owners transfer their holdings into tax- 
exempt securities to escape the high rates. Suppose, for example, 
that a man has an income of $100,000 per annum derived from 
industrial stocks and bonds which yield him an average of five 
per cent. If the government were to place taxes and surtaxes on 
his income at the rate of forty per cent he would find it profitable 
to shift his investments into tax-exempt bonds even if their yield 
were as low as three-and-a-half per cent. A serious evil also arises 
from the fact that tax-exempt bonds are so strongly favored by 
investors that they sell readily at low rates of interest. This en- 
courages public borrowing, even wasteful public borrowing. The 
situation ought to be corrected by a constitutional amendment 
stipulating that the income from all government bonds hereafter 
issued shall be subject to taxation like the income from bonds of 
any private corporation. 

Two widely held impressions concerning the nation^s power to 
tax have no basis in law. The first is the idea that ‘‘double’' tax- 
ation is unconstitutional, in other words, that the same thing 
must not be taxed twice. There is nothing in the Constitution of 
the United States to prohibit double taxation; the same income 
may be taxed by both national and state governments. So may 
the same inheritance. An inheritance, indeed, may be taxed three 
or four times — by the federal government, by the state in which 
the decedent lived, by the state in which the heirs live, and by 
the state in which the inherited property is located. Gasoline 
taxes are levied by both the national and state governments. 

1 Metcalf ». Mitchell, 269 U. S. 6U (1926). 
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Double and triple taxation may be unjust or unwise; but it is not 
unconstitutional and never has been. 

The other widespread but erroneous idea is that there must be 
“no taxation without representation.^' This may be good political 
philosophy, but it has no validity as a legal principle. The nation 
and the states may tax people without giving them representa- 
tion; there is nothing in the constitution that forbids them to do 
so. The people of the District of Columbia, for example, are sub- 
ject to taxation like those in the rest of the country, yet they elect 
no mayor, councilmen, or other local oflBicers, they are not repre- 
sented in either House of Congress, and they have no voice in the 
election of the President. Some years ago the Supreme Court, in 
a controversy which involved this question, unanimously decided 
that Congress has an undoubted right toi tax without granting 
representation.^ 

These, then, are the taxing powers of Congress as set forth in 
the constitution and interpreted by the courts. How have these 
powers been exercised? It was assumed by the framers of the 
constitution that Congress would frequently impose direct taxes 
and apportion them among the states, but this source of federal 
revenue has proved of negligible importance during the past hun- 
dred years. The national government has depended at all times 
for the bulk of its revenue upon indirect taxes, particularly 
upon customs duties, excises, and more recently upon corpora- 
tion taxes, individual income taxes, inheritance taxes, and a 
variety of miscellaneous taxes. . Until after the beginning of the 
twentieth century the revenues from import duties and excises 
formed the most important factor in the government's income, 
but after 1909 taxes on the capital stock of corporations began 
to figure in the returns, and following 1913 large increments of 
revenue were obtained from income taxes on individuals. In 
1916, the year before the United States entered the war, the na- 
tional revenue from taxation was about seven hundred millions, of 
which the customs duties contributed considerably less than one half. 

But in 1917, when the United States declared war upon the 
German government, the certainty of huge military expenditures 
necessitated a general revision of the tax laws. It was not deemed 
to be expedient that ail the funds needed for the war-effort should 
be raised by borrowing. Hence Congress, by a series of war revenue 

1 Heald v. The District of Columbia, 259 U. S. 114 (1922). 
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measures, not only extended and increased the existing taxes but 
resorted to new forms of federal taxation as well. The excises on 
tobacco were increased, while many new excises were imposed — 
for example, upon telegrams, railroad and Pullman tickets, jewelry, 
soft drinks, automobile sales, certain legal papers, and so forth. 
The rates of taxation, both upon corporations and upon the net 
incomes of individuals, were much increased. A tax upon excess 
profits, that is, upon all business profits above a certain point, 
was levied for the first time in American history. By these various 
tax nieasures the nation^s normal income was several times multi- 
plied. 

After the war came to an end some of these taxes (notably the 
excess profits tax) were abolished, but others (such as the tax 
on club dues) have bee^ retained. The rates levied upon the net 
incomes of individuals were also lowered but presently were raised 
again. War greatly expands a nation’s tax bill, and when the war 
is over it never contracts to its former dimensions. There is inter- 
est on the war debt to be paid, and pensions, and a larger salary 
roll, for thousands of those who are appointed to government posi- 
tions during the war manage to hold on after it is over. The same 
is true of a peace-time emergency such as an industrial depression. 
The total outlay is not to be measured by what it costs while it 
lasts. 

Today the national government levies, for its ordinary budget, 
taxes to the total of nearly four billion dollars per year, or more 
than thirty dollars per capita of population. Customs duties 
bring in less than ten per cent of this total. Excise taxes on alco- 
holic liquors, tobacco, cigars, cigarettes, playing cards, cameras, 
firearms, gasoline, theater tickets, club dues, Pullman car facilities, 
stock transfers, and so on yield a considerably larger fraction. 
Taxes and surtaxes on the net incomes of individuals and corpora- 
tions are also a lucrative item on the revenue side of the national 
budget. The estates tax or inheritance tax produces a good deal, 
but more in some years than others, depending on the number of 
large estates which become taxable through the decease of their 
owners. Mention should also be made of the excises which are 
levied on certain products in process of manufacture, as a means 
.of promoting soil conservation through curtailment of agricultural 
production.^ Finally the national treasury receives a considerable 

1 See helowy p. 448. 
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amoimt of miscellaneous revenue in the way of fees, fines, penal- 
ties, profits on the coinage, money received from the sale or lease 
of public lands, and so on. 


FEDERAL RECEIPTS 



The great widening in the area of federal taxation which has 
taken place during recent years has brought it to pass that both 
the nation and the states are deriving a good deal of their revenue 
from the same sources. The taxing powers of the states clearly 
overlap those of Congress, for the states are at liberty to tax prac- 
tically anything except imports, exports, the instrumentalities of 
interstate commerce, and the agencies of the federal government. 
Many states now have inheritance taxes and taxes upon the earn- 
ings of corporations, while several have imposed personal income 
taxes as well. Some of them have sales taxes which cover com- 
modities on which a federal excise tax has already been imposed. 
In fixing their respective rates of taxation, moreover, the nation 
and the states pay very little heed to one another. Each regards, 
its own necessities. This is unfortunate from the taxpayer's point 
of view because the cumulative burden falls on him. The taxation 
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of property, incomes, inheritances, and sales ought to be planned 
as a whole and not left as a hostage to the exigencies of compet- 
ing governments. Competition for revenues between different tax- 
ing authorities, each of which endeavors to gather all it can from 
the same sources, can never be made the basis of sound public 
financing. 

But the extension of federal taxation has not been wholly due 
to the need for more revenue. Some federal taxes, such as the 
estates tax, are designed to effect a wider distribution of the na- 
tion's wealth by making more difficult the accumulation of large 
fortunes through inheritance. The federal income tax, with a rate 
which becomes higher as the size of the income increases, is also 
assumed to render a social service by preventing the concentration 
of wealth in the hands gf a few. The levy on processed goods was 
designed to make the consumer of agricultural products pay a 
higher price for what he buys and give the farmer a higher price 
for what he sells. It yielded no net return to the national treasury. 
Taxation, in a word, is becoming not only a means of raising 
money for public use, but of compelling such economic recon- 
struction as Congress thinks desirable for American society as a 
whole. 

The future of national taxation ought to have a word because 
certain features of congressional policy in this field are now be- 
coming clear. It is unlikely that tariff duties will ever again con- 
tribute so large a proportion to the total revenue as they did dur- 
ing the years before the World War. Excises will undoubtedly be 
continued, especially upon luxuries. If the signs are not mislead- 
ing, we may look for the continuance of heavy taxes on large indi- 
vidual incomes and on the net profits of corporations since such 
taxes are popular with the people who think that they do not have 
to pay them. The imposition of a federal sales tax has often been 
suggested and such a tax would undoubtedly yield a large sum 
even if it were levied at a very low rate. The objection to a sales 
tax is chiefly political. It is too direct, too nearly universal, too 
visible. What the voters like is a tax which they pay without 
realizing it. 

This prompts the remark that on no subject is there so much 
. opacity in the public mind as on questions of taxation. On none 
is there so much muddled thinking. Millions of Americans take 
it for granted that a tax stays where you put it, and hence that 
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when you tax property the money comes out of the owner^s pocket. 
In other words, most people give little heed to the ultimate “in- 
cidence"’ or final resting place of a tax. They imagine that when 
you lay taxes upon railroads, the owners of the railroads pay it 
out of their dividends, and that when you tax the income from 
mortgages it is only the money lenders who have to worry. When 
you tax an apartment house, most of the tenants imagine that 
the landlord pays it, — and they chuckle when the tax rate goes 
up, because they think it serves him right. 

Now nothing could be farther from sound economics than this 
idea that all taxes stay where they are put. The railroad owners 
and bankers and landlords are for the most part only the middle- 
men who pay the taxes in the first instance and then collect the 
money, every dollar and more, from passengers, shippers, bor- 
rowers, tenants, and customers. Nearly all taxes, of whatever 
sort, percolate into the cost of living. There is almost no such 
thing as a non-taxpayer — at any rate not outside the prisons and 
poorhouses. Everybody who smokes cigarettes, for example, pays 
taxes. What he smokes indeed is mainly taxes, not cigarettes, 
because more than half the cost of this commodity is usually made 
up of excises levied by Uncle Sam and sales taxes imposed by the 
state. 

A government, of itself, produces no income. It earns no money, 
saves no money, invests none, accumulates no capital, makes no 
profits, and pays no dividends. A government merely lives off 
the earnings of the country, the whole country. It simply takes a 
part of what its citizens have earned and gives them in return such 
services as it thinks they ought to have. Hence it is folly to let 
ourselves be deluded into imagining that taxes come only from the 
well-to-do and place no burden upon the farmer or the worker. 
It is supreme folly because nine tenths of our extravagance in 
government is attributable to the popular delusion that the 
majority of the people do not have to pay for it. Who pays the 
taxes on gasoline, on theater tickets, on beer and wine? Doesn’t 
an excise on processed wheat go into the price of bread, and the 
income tax on dentists" earnings into the cost of dentistry? Who 
is there to pay the taxes that are levied on the earnings of 
industrial corporations except the people who buy and consume, 
the products? These ought to be simple questions, but if the 
average voter would ask and answer them for himself there 
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would be a good deal more widespread interest in governmental 
economy. 

The work of collecting the national revenue is in the hands of 
the secretary of the treasury, but is chiefly performed by two 
agencies in his department, namely, by the division of customs 
and the internal revenue service. For the collection of duties 
upon imports the country is divided into customs districts, each 
with a main port of entry in charge of a collector or deputy collec- 
tor of customs. For the collection of internal revenue taxes the 
country is divided into a larger number of similar areas, each 
also in charge of a collector. The work of these collectors of inter- 
nal revenue includes not only the levy of the regular excises, but 
the collection of the corporation and income taxes as well. The 
assessments from which corporation and individual income taxes 
are levied depend, in tire first instance, upon sworn declarations 
which must be filed by every corporation, partnership, or indi- 
vidual who is liable to taxation. Incomes of business corporations 
and of individuals below a designated sum are exempt. All col- 
lections are turned into the general treasury of the United States. 
Then they are either kept in the treasury vaults at Washington or 
deposited in banks (especially the federal reserve banks) until 
the money is needed. In order to qualify as a depository for gov- 
ernment funds a bank must fulfill certain conditions which are 
laid down by law. 

The accounts of every officer who has to do with the collection 
of the revenue are regularly audited by officials of the general 
accounting office, which was established by the provisions of the 
budget and accounting act of 1921 under the headship of a comp- 
troller-general. This official is appointed by the President, with 
the approval of the Senate, for a fifteen-year term. He is irremov- 
able except by impeachment or by a joint resolution passed by 
both Houses of Congress. The general accounting office is inde- 
pendent of all departments and responsible to the President alone, 
thus ensuring impartiality in the conduct of its work. This work 
of auditing, it need scarcely be added, is of huge dimensions be- 
cause almost every bureau or office in all departments of the gov- 
ernment is receiving money from some source — in fees, charges 
for patents, copyrights, steamboat licenses, fines in the federal 
courts, proceeds from the sale of property, or confiscated mer- 
chandise, and so on. The general accounting office, as will be 
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pointed out later, is also entrusted with the work of auditing all 
payments made out of the national treasury. 
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CHAPTER XXI 


NATIONAL EXPENDITURES AND THE NATIONAL DEBT 

It is impossible for the king to have things done as cheap as other men. — 
Samuel Pepys. 

A scrupulous care for finance underlies the foundation, not merely of an 
honest character in individuals, but of honest and efficient government. A 
disregard of it has, scattered distress and want, caused rebellions, and led to 
the collapse of great nations . — The Federalist 

Twenty-five years a^o it cost only six or seven hundred million 
dollars to run the nation's government for twelve months; today 
the ordinary expenditures (excluding emergency outlays) amount 
to about three billions. Counting emergency expenditures, the 
total in 1935 was more than seven billions. The normal cost of 
American national government has quadrupled since 1910. Neither 
the World War nor the great depression is responsible for all of 
this increase. Interest on the war debt and soldiers' pensions 
account for only a part of it. What has caused the rest? 

The answer is twofold. First is the fact that all government is 
conducted under the law of increasing costs per capita. The more 
populous and more civilized a country becomes, the larger is the 
cost of government for every unit in its population. National 
greatness is an expensive luxury. It might be thought, offhand, 
that when a country does things on a large scale it would be able 
to do them more cheaply; but such is never the case. An army of 
ten thousand men costs so much per man. Will an army of a 
hundred thousand men cost less or more than ten times as much? 
It will cost more than ten times as much. Multiply its size by ten 
once more, and give the country an army of a million men. The 
cost will increase far more than tenfold, yes, more than twentyfold. 
The bigger your army the more varied and costly its technical 
services. The same is true of the navy. In a var3dng degree it seems 
to be true of every other branch of governmental activity — even 
the post office. Samuel Pepys was right when he remarked, nearly 
three hundred years ago, that the king's service was more expensive 
than that of other men. It has been so in all ages, in monarchies and 
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republics alike. A government is the most expensive of all mecha- 
nisms for getting things done. 

Every year the national government is being called to expand 
old services and to render new ones — in the field of national de- 
fense, agriculture, industry, commerce, public health, labor, educa- 
tion, and social welfare. A new service may involve such a small 
outlay at the start that Congress dislikes to deny the request. Then 
it begins to grow like a sycamore tree, sending out its branches 
in all directions, and presently its roots must have more sus- 
tenance. The initial appropriation of a million or two becomes 
twenty, fifty, or even a hundred millions within a few years. 
There are few things more voracious than a new governmental 
enterprise. 

A second reason for the very great increase in national expendi- 
tures is the economic emergency which began in 1929. In previous 
economic depressions the national government did not assume the 
chief responsibility for the relief of distress and the restoration of 
normal conditions. It left a large share of this responsibility to 
the states and the local authorities as well as to private charitable 
organizations. But in 1933, when the emergency became critical, 
a new course was charted by the federal authorities. Through vari- 
ous national agencies and boards the national government began 
pouring out unprecedented sums of money for emergency relief. 
In addition it embarked on a huge program of public works as a 
means of diminishing unemployment. Nearly five billion dollars 
were appropriated for this purpose in a single measure. Such huge 
expenditures could not be defrayed from the normal revenues of 
the government and consequently had to be liquidated by borrow- 
ing. The result was a series of unbalanced budgets and a large 
increase in the national debt. 

Apart from these emergency outlays, what are the chief items of 
national expenditure at the present time? Interest on the national 
debt amounts to a large sum each year, and to this must be added 
the money set aside for ultimately retiring certain portions of the 
debt. A billion or more goes for these purposes. The army and 
navy, put together, cost another half billion or more. To this must 
be added an approximately equal amount for military and naval 
pensions, together with hospitalization, insurance, and the other 
activities of the veterans’ bureau. So here are two billion dollars 
chargeable to war, preparations for war, and the aftermath of war. 
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One of the impressive lessons of history is that wars are never 
financed on the “pay as you enter plan. 

In the ordinary expenditures of the national government^ there- 
fore, less than thirty-five per cent is now being devoted to strictly 
civil purposes. The largest single item is represented by the cost 
of the work done by the department of agriculture; the rest goes 
for the expenses of the executive departments and the courts, the 
erection and maintenance of public buildings, federal grants-in-aid 
to the states for roadbuilding, education, and so on, subsidies to 
agriculture, the maintenance of the foreign service, the expenses 
of Congress, the postal deficit, as well as for defraying the cost of 
governmental regulation, and a host of miscellaneous services. The 
maintenance of Congress costs only twelve or thirteen cents per 
head of population; the, work of the department of labor costs only 
about five cents per capita. But the amount disbursed to veterans 
for pensions, hospitalization, and so forth, is figured at about five 
dollars per unit of population. 

The Budget System — Past and Present 

How is the allotment of money to various governmental purposes 
determined each year? It has long been a principle of sound ad- 
ministration that no public money shall be spent except after 
authorization by the representatives of the people. Accordingly it 
is provided in the Constitution of the United States that “no 
money shall be drawn from the treasury but in consequence of 
appropriations made by law.'^ The first essential step in all na- 
tional expenditure is, therefore, that Congress shall make an appro- 
priation, in the form of a law. These appropriation laws are often 
elaborate affairs with thousands of items. In printed form they 
may fill as many as a hundred pages in the statutes-at-large. Before 
an appropriation bill is submitted to Congress, however, there are 
some preliminary steps which should be indicated. 

Most of the functions of national government (such as the main- 
tenance of the army, the navy, public works, pensions, the admin- 
istration of justice, federal grants to the states, emergency re- 
lief, and so on) are in the jurisdiction of some executive agency 
such as a department, board, bureau, or office. Each of these 
agencies must first make an estimate of the amount of money that 
it will require for the ensuing fiscal year. Such estimates are not 
mere guesswork but are worked out with a good deal of care by 
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taking the previous year’s expenditures as a basis. Prior to 1920 
all the estimates were sent to the secretary of the treasury, who 
then turned them over to the Speaker of the House without any 
revision or comment. Along with these figures the treasury de- 
partment likewise transmitted its own estimate of the probable 
revenue that would come in under the existing tax laws. 


FEDERAL EXPENDITURES 



The old Then the Speaker distributed the estimates of expenditure to 
coMidering various committees, eight or nine of them — the committee on 
them. military affairs, on post offices, on agriculture and so forth, each 
getting the estimates in its own field. These various committees 
thereupon reviewed the figures and brought into the House various 
appropriation bills based upon their own conclusions as to what 
ought to be voted. But each of these committees did its work in- 
dependently, without regard to the needs of other services or to the 
amount of revenue that would be available. No one of them knew 
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what the others were doing. One committee might be trying to 
economize while another was cutting loose with extravagance. 
Congressmen argued that the work of scrutinizing the estimates 
was too heavy for any single committee to perform, and hence that 
eight or nine specialized committees could do it better than one 
general committee on appropriations. 

So the United States remained, until after 1920, the only great 
country without a unified budget system. Proposals to spend 
money came at every session from a multitude of sources. Each 
committee found itself beset by lobbyists as well as by department 
heads and bureau chiefs — all wanting increased appropriations. 
Every congressman clamored for something that would please the 
voters in his own district — a new post office building, a harbor 
improvement, a local^ weather bureau station — anything that 
would help his reputation as a go-getter among the home folks, 
even though it might involve the needless spending of public 
money. Everyone, to use the vernacular of the day, wanted to 
^Mip his paws into the pork barrel.'' The waste involved in all this 
was enormous. Only a rich and prosperous nation could have 
endured it. But so long as a large amount of revenue kept coming 
in, chiefly from the proceeds of the protective tariff, it was hard to 
impress the country with the need for reforms which would pro- 
mote economy. 

The World War put a different face on things. During 1917-1919 
the national expenditures went up so rapidly that some system of 
centralized control became more urgent than ever before. For many 
years a small group of congressmen had been advocating the es- 
tablishment of a unified budget system such as existed in England; 
but their arguments did not count for much until the nation found 
its tax rates doubling and trebling at a stroke. Then the cry for 

economy and efficiency" resounded from all corners of the land 
and Congress responded in 1920 with the passage of a budget bill 
which President Wilson vetoed because it contained one highly 
objectionable provision.’- Next year, however, the measure was 
reenacted with this provision eliminated. It was signed by Presi- 
dent Harding and is known as the budget and accounting act of 
1921.2 

^ A provision that the comptroller-general should be immune from removal by 
the President. 

2 W, F. Willoughby, The National Budget System (Baltimore, 1927). The text 
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First of all, this act set up two new agencies of financial control, 
namely, the general accounting office and the bureau of the budget. 
To the first of these it gave the function of auditing the accounts 
of all the national services, as already explained.^ But in addition 
it gave the comptroller-general, who is at the head of the general 
accounting office, the right to investigate all matters relating to 
revenues and expenditures. He has the power to withhold any pay- 
ment which he deems not to be warranted by law, and has the 
right to make reports directly to the President or to Congress. 
The general accounting office has thus become an agency from 
which accurate information on all matters relating to national 
finance can be obtained by both the executive and legislative 
branches of the government. 

The bureau of the budget is likewise an independent agency, 
although nominally in the treasury department. Its head, the 
director of the budget, is appointed for an indefinite term by the 
President (without confirmation by the Senate) and is responsible 
to him alone. He is, in fact, the President's personal adviser on all 
matters relating to national expenditure. So long as the director 
has the President's confidence he can virtually determine what 
items of expenditure shall be recommended to Congress and what 
ones shall not. Thus the director of the budget, rather than the 
secretary of the treasury, has become a modified copy of the 
English chancellor of the exchequer. 

What is a budget? It may be defined as a plan of public financing 
for the incoming year. This involves an itemized estimate of all 
revenues on the one hand and of all expenditures on the other. 
A properly constructed budget should be balanced, that is, the 
anticipated revenues should at least equal the anticipated ex- 
penditures and preferably should show a smaU surplus in order 
to be on the safe side. When estimated revenues are insufficient to 
cover the anticipated expenditures the budget is said to be un- 
balanced, for the outcome will be a deficit which has to be liq- 
uidated by borrowing. A succession of badly unbalanced budgets 
then results in a large increase of public indebtedness. 

The general procedure in making the national budget is now as 
follows: first, each department, as well as each independent bu- 


of this act can be found in the appendix to W. F. Willoughby and Lindsay Bogera, 
An Introduction to the Problem of Government (revised edition, New York, 1921). 
^ Above, p. 367. 
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reau, board, commission, office, or service prepares a detailed 
statement of its financial needs for the ensuing fiscal year. These 
estimates, which are based upon the expenditures of the previous 
year and are made on standard forms, go to the bureau of the 
budget where they are assembled and put in shape for revision. 
The director of the budget thereupon goes over the figures, makes 
note of the various increases and confers with heads of departments 
or other officials concerning their reasons for asking more monej^ 
In case of disagreement on any important item the issue is usually 
referred to the President for decision, but under the law the 
director of the budget has the power to make whatever changes he 
deems advisable. Similarly the director of the budget obtains 
data from the treasury and prepares an itemized report showing 
the probable receipts fpr the fiscal year, including revenues from 
existing and proposed taxes. 

When this work of revising and compiling is completed, the 
whole array of figures is combined into a ponderous document of 
several hundred pages which is thenceforth known as the budget. 
The President sends it to Congress with a recommendation that 
the various appropriations be granted. In so doing he may, and 
sometimes does, call attention to the more important increases or 
decreases, explaining the reasons therefor. Thus the executive 
branch of the government has now become almost fully vested with 
the initiative in planning the financial policy of the nation.^ 

Then comes the next step. The House of Representatives re- 
ceives the budget from the President. Without debate the docu- 
ment is referred to its committee on appropriations, which con- 
sists of thirty-five members. ^ This committee, in turn, refers the 
various groups of items to subcommittees for detailed study and 
public hearings. These subcommittees work upon the figures and, 
whenever necessary, call in the various executive officials to ex- 
plain their respective needs and requests. Where large increases 
over the previous year are asked for, the officials have to justify 
theih. Sometimes they are questioned in great detail. Anyone who 
desires to go on record as opposing any appropriation may also be 
heard. Then, when this study of the figures has been completed, 
appropriation bills are drafted by the several subcommittees and 


1 For one exception see below, p. 377. 

2 Twenty-three are chosen from the majority party in the House, and twelve 
from the minority. 
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reported to the general committee on appropriations. The latter, 
after a further review, reports the various bills to the House. 

In this way the House gets the whole story, all at once, and not 
piecemeal as was the case under the old system. It learns from an 
authoritative source just how much revenue the existing taxes are 
likely to produce, and how much of a deficit, if any, there will be in 
case the budget as recommended by the President is adopted. 
Congressmen are thus brought face to face with the fact that 
increases in the budget will throw it out of balance and that 
this must be offset by raising the taxes or by borrowing the 
money. 

Not all the national expenditures for the year, of course, can be 
embodied in a single budget. In preparing their estimates, some 
things are always overlooked by the various departments no matter 
how careful they may try to be. No official, however capable or 
experienced, can foresee all his financial needs for twelve months in 
advance. Hence the various departments and services are per- 
mitted to file supplementary or deficiency estimates after the 
regular appropriations have been voted. But these belated re- 
quests for money also go to the bureau of the budget, and are sent 
by the President to the House, where they are similarly handled by 
its committee on appropriations. No appropriation bill can be re- 
ported to Congress except by this committee. 

Nevertheless various proposals of legislation, some of which 
involve the expenditure of money, are introduced by individual 
congressmen at every session. For congressmen have jealously 
reserved their right to introduce bills and resolutions of every 
nature, whether involving expenditure or not. Such proposals of 
expenditure do not go to the bureau of the budget but are first 
sent to the specialized committees (e. g., foreign relations, post 
offices or interstate commerce) for consideration on their merits. 
If favorably reported by one of these committees the bill is then 
transmitted to the committee on appropriations for approval of 
the expenditure involved. A proposal to increase the membership 
of the interstate commerce commission, for example, would go 
first to the committee on interstate and foreign commerce. If 
favored by that committee it would then have to be reviewed by 
the committee on appropriations, inasmuch as an increased mem-, 
bership would involve a larger expenditure for salaries. The com- 
mon practice of the committee on appropriations is to take a 
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number of individual proposals and combine them into a single 
appropriation bill. 

Sometimes an appropriation bill, in order to expedite its con- 
sideration by the House, is tacked to another measure as a ‘ ^ rider ” 
For example, a bill to deepen the harbor in some favored con- 
gressman's district may be hitched to the appropriation for the 
war department, thus giving it momentum which it would not 
obtain by travelling through the House under its own steam. This 
habit of tacking rider-appropriations onto general bills is one of 
the practices which help to throw a well-organized budget out of 
balance. For the President cannot dislodge the rider without 
vetoing the whole bill to which it is attached. 

Upon being reported to the House by the committee on appro- 
priations the regular appropriation bills are put through their 
required readings and discussed by the House in committee of the 
whole. The House has a right to insert, strike out, increase or 
decrease items at its discretion, but from the nature of things this 
right is not easy to exercise. A body of four hundred and thirty-five 
members cannot, as a practical matter, give detailed consideration 
to the long lists of figures contained in these measures. And in any 
event the dreary columns of digits do not afford much enlighten- 
ment or inspiration to debate. Few congressmen want to see 
appropriations reduced; on the other hand they realize that if they 
begin increasing them there is no place to stop. Consequently 
the bills usually go through without a great deal of change from 
the President's recommendations, although minor changes are 
frequently made and various conditions are sometimes attached to 
certain items. For example, an appropriation for the building of 
submarines may be restricted by adding the provision that they 
must be built in government navy yards. 

Having passed the House the various appropriation bills go to 
the Senate, where they are also referred to a committee on appro- 
priations, with the exception of the rivers and harbors improve- 
ment bill which is referred to the committee on commerce. Before 
these two committees anyone may appear and urge amendments, 
so heads of departments and others who have had their estimates 
reduced in the House sometimes renew their importunities before 
the Senate committees. Even members of the House of Rep- 
resentatives who have failed to impress their own colleagues with 
the merits of their requests for appropriations do not hesitate to 
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appear before the Senate committees and reiterate their arguments. 
But their efforts are not usually attended with much success. 

When the bills are reported to the whole Senate a few further 
changes in individual amounts are sometimes made. Then the 
appropriations are sent back to the House for concurrence, and 
if the House does not agree to the Senate’s changes they are 
referred to a committee of conference made up of selected senators 
and representatives. It is the function of this conference committee 
to adjust the items and get the appropriation bill into such shape 
that both the House and the Senate can agree on every word of it. 
Compromises are made here and there; the conferees report their 
agreements to their respective chambers, which finally pass the 
bill and send it to the President to be signed. 

When an appropriation bill has been passed by Congress the 
President has virtually no alternative but to accept it. He can veto 
the whole bill if he chooses to do so; but he cannot veto some 
individual items in it, leaving the rest to stand. To veto a whole 
appropriation bill, however, for the mere reason that certain 
items in it are objectionable, is a rather drastic step. It would 
leave some important branches of administration without any 
funds until a new bill could be put through its various stages, and 
Congress would probably adjourn before that could be done. 
Consequently the President, as a rule, registers his objections to the 
offensive items but signs the bill all the same. The result is that the 
veto power, so far as the spending of public money goes, is greatly 
weakened. This situation is embarrassing to the President and 
may be costly to the taxpayers. Public opinion holds the President 
responsible for all the items in any bill which he signs even though 
he may be strongly opposed to some of them.^ 

The establishment of the national budget system was a long 
step forward. The bureau of the budget has saved the country a 
great many millions, particularly by its rigorous investigation of 
departmental expenses and its constant discovery of ways in which 
the taxpayer’s money may be saved. Through various boards 
(such as the federal purchasing board and the general supply com- 
mission) it has effected numerous and important economies. 
There has also been appointed by the President a chief codrdinator 
in Washington and under him nine area coordinators of supplies 

^ On the question whether the President ought to be given the power to veto 
individual items, see above, pp. 204-205. 
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in different parts of the country. Their business is to assist in 
bringing into harmony the methods used in the purchase and sale 
of supplies by the government offices and agencies throughout the 
country.^ 

The foreign student of American government who reads the 
foregoing discussion will notice that two things stand out prom- 
inently: first, the marked difference between the budget system 
of the United States and that of other countries, and second, the 
considerable amount of power which the Senate exercises in con- 
nection with public expenditures. In England, in France, and 
indeed in every country having constitutional government except 
the United States and the Latin-American republics, there is a 
centralization of responsibility for all proposals to spend public 
money. In England no proposal to spend money can be considered 
by the House of Commons unless it comes from the crown, that is, 
unless it comes to the House with the endorsement of the cabinet.^ 
In the United States, on the other hand, any head of a department, 
any senator, any representative, any citizen in fact, may obtain a 
hearing upon proposals to spend the nation^s money. 

Again, the powers of the United States Senate in budget matters 
are distinctive. In England the House of Lords cannot amend or 
reject a money bill. So far as the English budget is concerned the 
authority of the lower house is final. In France the Senate has 
technically the right to make changes in the budget but this it 
very rarely does. The United States Senate, by way of contrast, is 
constitutionally vested with exactly the same powers as the House 
of Representatives so far as the budget is concerned. By custom 
(though not by constitutional requirement) all appropriation bills 
originate in the House, but the Senate may amend at will and 
through its amending power may virtually originate new proposals 
of expenditure. 

While the passing of the budget and accounting act represented 
a meritorious step in the direction of fixing financial responsibility, 
the control of national expenditures in the United States is not 
yet so strict as it ought to be. The director of the budget has been 

1 Their functions are to inspect supplies in each governmental office, to keep in 
touch with governmental projects, to supervise the purchase of materials, to fix 
prices for the sale of surplus supplies and so on. 

2 Here is the rule (adopted more than two hundred years ago) : “This House will 
* receive no petition for any sum relating to the public service, or proceed upon 

any motion for a grant or charge upon the public revenue — unless recommended 
by the crown,” 
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given the initiative, but by no means the sole initiative. Congress 
has not regarded the new budget system as ha/ing placed any 
limitations upon its own financial discretion. The result is that 
complete responsibility belongs neither to the executive nor to the 
legislative branch of the government; it is divided between the 
two. The President may pledge economy, but unless he obtains 
the cooperation of Congress he cannot redeem his pledge. From 
time to time measures involving large expenditures have been 
passed against the President's advice and even over his veto, — 
bills for compensation to veterans, for example. It is one of the 
defects of the American budget system that it still affords a good 
deal of elbow-room for dividing the responsibility and evading 
the blame. 

Much unhappiness comes to individuals^ by reason of their lack 
of a careful planning in money matters. The nation which tolerates 
similar incaution, or lack of good planning in its public finance, will 
eventually get itself into trouble also. Thrift is a national, as well 
as a personal virtue. We look at the national expenditures and say; 
“What are three or four billions a year to a hundred and twenty 
million people? At most it is only thirty-three dollars per capita, 
less than a dime a day!’^ But let us not forget that as much, or 
more, is borrowed in some years for emergency expenses. Nor 
should it be forgotten that forty-eight states are also taking money 
from the citizen^s pockets and spending it; so are a great host of 
counties, cities, towns, boroughs, townships, and local improve- 
ment districts. There are at least fifty thousand taxing and spend- 
ing authorities, big and little, in the United States. 

So the total cost of governing the American people is not merely 
“a dime a day’’ per head of population but many times that 
amount. Putting the expenditures of national, state, and local 
governments together, the total in 1935-1936 must be well over 
twelve billion dollars. That is about a hundred dollars per capita. 
And since only one person in four was gainfully employed in private 
business during the year mentioned it is self-evident that this 
person had to provide for the per capita public expenditures of the 
other three. In other words, every citizen engaged in a gainful 
occupation had to contribute, on a conservative estimate, about a 
dollar for every working day to the total cost of supplying his 
country with government. If every employed man or woman in 
the United States, on coming down to breakfast each morning, 
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would lay a crisp dollar bill on the table, that would just about 
liquidate the current cost of American government in all its 
branches. 

Of course the average citizen does not realize that he pays at 
that rate, or anything like it. In fact he is certain that he doesn't. 
He knows, to be sure, that his earnings go into rent, grocery bills, 
gas bills, street car fares, as well as for gasoline, tobacco, liquor, 
motion picture shows, and wagers on horse races, — but he does not 
always realize that taxes, taxes, taxes, are a component part of all 
these payments, so that every time he unsheathes his pocketbook 
it is to pay taxes. If he did he would not be so unconcerned about 
government expejnditures. 

The National Debt 

Not all national expenditures are defrayed out of income. Ex- 
traordinary undertakings which involve great outlays, such as the 
financing of a war, or the construction of an interoceanic canal, 
or even the relief of unemployment during an economic emergency, 
cannot be financed out of taxes. It is a truism that governments, 
like individuals, should live within their incomes as a normal 
policy and should never borrow to meet their current needs. 
But from time to time there are situations which require the 
raising of extraordinary sums and to do this by greatly increasing 
the taxes would be unwise as well as unpopular. All governments, 
accordingly, must have the right to incur indebtedness when 
such emergencies arise. The Constitution of the United States 
gives to Congress, without any restriction, the right borrow 
money on the credit of the United States." 

This is one of the few congressional powers upon which the 
constitution places no limits whatsoever. Congress can borrow 
as much as it pleases and in whatever manner it deems expedient. 
The only limit is the willingness of investors to lend their money. 
There was a good reason in 1787 for putting no restrictions on 
the borrowing power because the national credit was so low that 
difficulty was likely to be encountered in borrowing on any terms. 
For the new national government was started with a heavy burden 
of debt on its shoulders. Bonds had been issued during the Rev- 
olutionary War both by the confederation and by the several 
'states. The former would certainly be a charge upon the new 
Union, and the latter would probably have to be taken over as 
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a part of the national debt. As a matter of fact they were taken 
over. 

The funding of these various obligations, which amounted in all 
to about $55,000,000, was due to the initiative of Alexander Ham- 
ilton, who served as secretary of the treasury during the years 
1789-1795. To Hamilton also was due the beginnings of a system 
of federal revenues which not only provided for the ordinary 
expenses of government, but made possible the gradual extinction 
of the nation’s indebtedness. During the War of 1812 some new 
bonds were issued, but twenty years after the close of the war the 
entire national debt had again been virtually paid off. Not only 
that, but there was a surplus in the federal treasury which Congress 
distributed among the states. For twenty-five years, 1836-1861, 
the United States was the only great country in the world without 
a national debt of any appreciable dimensions. Then came the 
Civil War, and during the years 1861-1865 the debt rose by leaps 
and bounds to an unprecedented height. 

At the close of the Civil War the interest-bearing indebtedness 
of the nation stood at about three billions of dollars, but this does 
not tell the whole story, for much borrowing had taken place in a 
roundabout way through the issue of paper currency. The financial 
legacy of the Civil War was steadily reduced, however, and during 
the twenty years which followed Lee’s surrender the national 
debt was brought down to about six hundred millions. Then the 
pendulum began to swing once more in the other direction. In 
the second Cleveland administration bonds were issued to replenish 
the gold reserve in the treasury, and later, during the war with 
Spain, there were additional borrowings. The building of the 
Panama Canal, during the ensuing era, added several hundred mil- 
lions to the total, so that the national debt on the eve of America’s 
participation in the World War was about a billion dollars in round 
figures. 

Viewed in the light of later developments this single billion of 
the pre-war era seems microscopic. The war borrowings for the 
two years 1917-1918 alone amounted to twenty-five billions, or 
more than eight times the highest figure ever reached at any previ- 
ous time. Of this total about ten billions were loaned to. the 
European countries which were associated with the United States 
in the war — notably to Great Britain, France, Italy, and Belgium. 
Immediately after the army was demobilized the United States 
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government began paying off the war bonds and made good 
progress until 1930, when the country began to feel the onset of 
the economic depression.^ The total at that date had been reduced 
to about sixteen billion dollars. Then, with the policy of borrow- 
ing to finance the relief and recovery programs, the figures began 
to mount rapidly again. Within six years the total indebtedness 
of the nation was pushed up to about thirty-five billions, far beyond 
the war-time peak.^ Nor does this gigantic figure portray the real 
magnitude of the burden which governmental indebtedness has 
placed upon the American people, for the states also have debts, 
and so have the counties, cities, and towns. No one knows, with 
any degree of exactness, what this grand total may be. 

How does the national government borrow money on the 
credit of the United States ^7 The most common plan is to issue 
bonds. These bonds are promises to pay on the expiration of a 
designated period, say twenty, thirty, or forty years, with interest 
at a stated rate during the lifetime of the bond. For the most 
part the national government has borrowed from banks or groups 
of investment bankers, giving them the bonds which they resell to 
private investors. But government bonds have sometimes been 
offered for sale by public subscription. To facilitate a direct and 
general sale to the public some of the issues have been “baby 
bonds, issued in small denominations. 

From time to time the United States has also borrowed money 
by the issue of treasury notes. These are promissory notes issued 
in varying denominations and maturing within a short time, 
usually from six months to three years, or even on demand. In 
most instances they have been issued bearing interest, but in a 
few cases they have been non-interest-bearing. Treasury notes 
of the latter variety were issued during the Civil War, but after 
1865 most of them were converted into interest-bearing bonds. 
During the World War large issues of interest-bearing treasury 
notes were also put on the market from time to time, also savings 
certificates and thrift stamps as a means of borrowing from small 
investors. 

Government borrowing by an inflation of the currency was 

J • ^ W. F. Willoughby, Fimmcial Condition aTid Operations of the National Govern- 
1921-1930 (Washington, 1931). 

^ This figure does not include obligations guaranteed by the United States, such 
as the bonds of the home owners’ loan corporation, the farm loan bonds, the national 
housing act guarantees, and so on. 
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extensively practiced in various countries of continental Europe 
during the World War and after it. There is nothing in the Con- 
stitution of the United States that prevents resort to the same 
practice by Congress. During the Civil War the national govern- 
ment used this method of securing funds and its right to make 
money legal tender in payment of private debts was 
subsequently upheld by the courts.^ 

Calling in all the gold coin and then devaluing it, as was done 
in 1933-1934, may also be looked upon as a method of getting 
funds from the people without taxing them. This action, at any 
rate, gave the national treasury more than two billion dollars 
which otherwise it would have had to obtain by borrowing. 
Certain issues of currency, such as silver dollars, silver certificates, 
and fractional coins, have sometimes been cited as examples of a 
method whereby a government can help to finance itself, because 
such currency yields more to the national government than it 
costs. Ordinarily the silver dollar does not contain a dollar^s 
worth of silver, nor does the nickel represent five cents’ worth of 
that metal. The difference between what they cost and what the 
government gets for them, however, is a profit rather than a loan. 

In no case has there ever been a repudiation of the American 
national debt or any part of it. Repudiation of the debts owed 
by some of the individual states, however, has occurred on several 
occasions. 2 Where such action takes place, the holder of a repudi- 
ated bond has no effective legal redress. He cannot sue the state 
except in its own courts, and even there he has no status as a 
plaintiff unless the state gives it to him, which it is not likely to 
do. He cannot enter suit in the federal courts, because the eleventh 
amendment prohibits the federal courts from hearing any citizen’s 
suit against a state. 

After the Civil War there was a fear in financial circles that 
some portions of the national debt might be repudiated. To allay 
these misgivings the fourteenth amendment provided in 1868 that 
'‘the validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and 
bounties for services in suppressing insurrection or rebellion, shall 
not be questioned.” It was further stipulated that neither the 


1 See helow, p. 391, footnote. 

2 Eleven states, mostly in the South, have repudiated some of their state issues 
at various times. W. A. Scott, The Repudiation of State Debts (New York, 1893). 
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United States nor any state of the Union should assume or pay 
any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or emancipa- 
tion of any slave. Debts incurred by the Confederacy or by any 
state of the Confederacy in connection with the Civil War were 
thus nullified by constitutional provision. 

The burden of a national debt may at times be lessened by The 
the process known as refunding. The government, when bonds 
are issued, usually reserves the right to pay them off at any time 
after a designated date. If at that date the general rate of interest 
has fallen, it may secure money to make the repayment by issuing 
new bonds at the lower rates. Or, at the expiry of the term desig- 
nated in the bonds, it may offer the holders their choice between 
cash payment and new .bonds bearing the lower rate of interest. 

If the government, for example, borrows a billion dollars at 
four-and-one-quarter per cent in war time on bonds which are to 
run from ten to twenty years, this does not mean that it must 
pay the original rate during the maximum term of the bonds. 

It can, and probably mil, ''refund^' the loan at the first optional 
date by the issue of new bonds bearing only three-and-a-half or 
even three-per-cent interest. This is entirely fair to the original 
bondholders, who get their option of taking cash payment 
if they do not want the new bonds. .JttJsJbjyLs„ppAsible_tqJessen 
the burden of a national debt without actually reducing its total 
amounU 

Many states and municipalities, when they issue bonds, estab- Sinking 
lish “sinking funds to provide for the payment of the bonds 
at maturity. Then they pay into these funds a certain amount 
from their revenues each year. The sinking funds are invested 
and held by trustees. The national government does not pursue 
this method, but each year it uses a part of its regular revenue to 
buy up some of its outstanding bonds from private holders, and 
reduces the total debt to that extent. Until recent years all 
public debts were looked upon as public evils. To get a coun- 
try out of debt was deemed to be highly desirable, and when- 
ever there was a surplus in the treasury it was used to reduce 
the national indebtedness. Of late, however, the world seems to 
mave become reconciled to the permanency of huge national ob- 
ligations. No serious attempt is being made to reduce them any- 
where. 
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CHAPTER XXII 

CURRENCY, BANKING, AND CREDIT 

On credit all the intercourse of humankind depends. — Livy. 

The constitution, in terse language, gives Congress the exclusive The 
power to coin money. It says nothing about the right of Congress power of 
to issue paper notes, although it expressly withdraws that right Congress, 
from the states.^ These arrangements, which gave the national 
government virtually complete control over the currency, were 
the outcome of experien^ce during the years preceding 1787. The 
framers of the constitution realized, from this experience, that so 
long as each state retained the power to coin money and to issue 
paper notes the country could not hope to have a„ uniform stand- 
ard of values or a stabilized medium of exchange. 

These are the two chief purposes which money is intended to A foreword 
serve. In the early stages of economic civilization all exchange of origin and 
products was by barter. The man who had caught more fish than 
he needed would exchange some of them for arrows, or skins, or 
corn. But barter is a clumsy and inadequate method of exchange 
because it means that two persons must be found each of whom 
wants what the other has to give. So it became desirable to find 
a medium of exchange, in other words some single substance or 
commodity which would be universally wanted and hence readily 
exchangeable for any commodity at any time. Thus money origi- 
nated as a tool to overcome the practical diflSculties of trading by 
barter. 

Just when it originated we do not know. History gives us no Gold and 
record of a time when something or other was not being used as currency, 
a medium of exchange. When Europeans first came to America 
they found the Indians using wampum as currency. These were 
small beads made out of sea shells and highly prized as ornaments. 

Being universally desired by the aborigines, such beads became 
tjhie recognized currency of the wilderness. The early colonists of 

/’ iThe states, nevertheless, may charter banks and may give these banks the 
''■'right to issue paper notes, but since 1863 all such notes have been subject to a federal 
tax of ten per cent per annum and hence none of them have been in circulation 
subsequent to that date. 
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Virginia, having no such high regard for wampum, used tobacco 
as a temporary medium of exchange, for everybody grew tobacco 
and it was in universal demand. But no form of ordinary merchan- 
dise makes a satisfactory medium because it is likely to fluctuate 
considerably in value, so gold and silver were ultimately chosen 
to serve because of their relative stability. Likewise these metals 
have a high value in proportion to their bulk and they are durable. 
They can be used not only to facilitate exchange but as a means' 
of storing value without the risk of deterioration which would be 
incurred by the use of most other commodities. Finally, the pre- 
cious metals have uniformity — every ounce of fine gold or silver 
is exactly like any other ounce, no matter when or where it was 
produced. 

When gold and silver came to be used^ as media of exchange it 
seemed advisable to provide some governmental regulations. 
Kings and other rulers took control of the monetary system; they 
set up standards of weight and fineness; they assumed the exclu- 
sive right to coin money and often turned this monopoly into a 
source of profit for themselves. Coinage, at any rate, had every- 
where become a governmental function long before America was 
discovered. The English colonies in the new continent provided 
no uniform currency of their own, hence all sorts of money — 
English, French, Spanish, and Portuguese — circulated freely al- 
though some of them were of uncertain value. This situation was 
a handicap to trade but it was made considerably more serious 
during the Revolution when both the states and the Continental 
Congress began issuing large quantities of paper money. These 
issues continued, even after the war was over, until the huge 
inflation completely demoralized the monetary system. 

One of the first tasks of the new federal government, therefore, 
was to provide a sound and uniform national currency. On the 
recommendation of Alexander Hamilton, the first secretary of 
the treasury, Congress authorized the establishment of a mint for 
the coining of silver and gold at a ratio of fifteen to one and adopted 
the decimal system, with dollars, dimes, and cents. Gold and silver 
continued to be coined until 1873 when the coinage laws were 
revised and the minting of silver dollars ceased. This aroused 
much opposition and during the next quarter of a century thi\^ 
‘'free coinage of silver'' issue became a prominent one in national 
politics. There was a widespread conviction that such free coinage 
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of silver would raise the general level of prices and stimulate 
prosperity in the agricultural regions. 

The Democrats, under the leadership of Mr. Bryan, fought the 
election campaign of 1896 on a platform which demanded the 
free and unlimited coinage of silver dollars at a ratio of sixteen 
to one. The Republicans, on the other hand, supported the single 
gold standard. The Republican victory at this election did not 
end the free silver agitation, but it virtually ensured the contin- 
uance of the gold basis, and the matter was definitely settled by 
the gold standard act of 1900 which required the treasury to keep 
all forms of currency on a parity with gold. In other words the 
treasury was bound to redeem any other kind of money by giving 
25.8 grains of gold, nine-tenths fine, for each dollar of it. Into the 
economic merits of the controversy over free silver it is not neces- 
sary to proceed; but the ""question bulked large in political discus- 
sion until it was brought to a close by the act of 1900.^ 

From 1900 to 1933 the United States was firmly on the gold 
standard. Silver dollars were coined and circulated to some ex- 
tent, but they did not serve as a standard of value. The United 
States remained on a gold basis throughout the World War when 
several other countries had to abandon it. In the spring of 1933, 
however, the crisis in American banking became so acute that 
all holders of gold coin, gold bullion, and gold certificates were 
ordered by the national government to deliver the same to a fed- 
eral reserve bank or to a member bank in exchange for paper 
currency. Under threat of prosecution there was a general com- 
pliance with this demand. 

Having secured control of all the gold coin, gold bullion, and 
gold certificates the country was presently taken off the gold 
standard in name as well as in fact. P aper in oney^ became incom 
v ertible in tQ^,gold. Then Congress authorized the President to 
reduce the gold content of the standard dollar to not less than 
fifty per cent of its traditional amount, and under this authoriza- 
tion the President, in 1934, devalued the dollar by about forty- 
one per cent.^ At about the same time the national treasury, 

^For detailed accounts see Davis R. Dewey, Financial History of the United 
^Mes (12th edition, New York, 1934), J. L. Laughlin, History of Bimetallism in 
/he United States (4th edition, New York, 1900), and F. W. Taussig, The Silver 
'Situation in the United States (3rd edition, New York, 1898). 

2 To be exact, the devaluation brought the dollar to §9.06 per cent of its former 
parity. 
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under authority of Congress, took over from the federal reserve 
banks the stock of gold which they had accumulated, paying for 
it in paper money. A large part of the '^profit due to this de- 
valuation and transfer was set aside as a stabilization fund to 
steady the dollar on its new basis and to support the national 
credit. Thus gold became nationalized. The federal government 
now holds the entire monetary stock of gold in the United States. 

But this was not all. In the spring of. 1934 Congress passed a 
silver purchase act which authorized the secretary of the treasury 
to purchase silver until the metallic reserve should be made up 
of gold and silver in the proportion of three to one. Against this 
purchased silver the treasury was authorized tb issue silver cer- 
tificates to full value. Likewise, in order to assure uniform value 
to the coins and currencies, Congress abrogated the ^^gold clause,’^ 
a provision calling for payment in gold coin of standard weight 
and fineness which had been commonly written into bonds and 
contracts. So far as private bonds and obligations are concerned, 
this action was subsequently upheld as constitutional by a five- 
to-four majority of the Supreme Court. ^ The court, however, 
ruled that Congress had no right to refuse fulfillment of the gold 
clause obligation in government bonds. But it pointed out that no 
one had suffered any actual loss by reason of such non-fulfillment 
and hence that no right to recover damages had arisen. Thereupon 
Congress, to guard against any future contingency, passed an 
act providing that after July 1, 1936, no suit against the U nite d 
States arising out of gold clause obligations should be entertained 
by the courts. 

Congress, as has been said, was given from the outset the right 
“to coin money,” but the constitution does not give Congress any 
authority to issue paper money, neither does it forbid such action. 
Not until the Civil War, however, did Congress avail itself of the 
privilege thus accorded by the silence of the constitution, although 
on two occasions it set up banks with the right to issue paper 
notes. But in the stress of the great civil conflict the national 
government authorized its first direct issue of paper currency 
known as “greenbacks.” These were inconvertible notes, not 
redeemable in either gold or silver. In order to ensure them a 
ready circulation these notes were declared to be legal tender fo3s( 

1 The Gold Clause Cases, heLow, p. 531, footnote. On the monetary policy of 
1933-1934 see S. C. Wallace, The New Deal in Action (New York, 1934), pp. 41-51. 
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all payments except customs duties and interest on government 
bonds. For a time it was a much-debated question whether Con- 
gress, in the absence of express constitutional authority, had a 
right to issue such paper money, but the Supreme Court finally 
decided in 1871 that the action came within the implied powers 
of the national government as a method of borrowing money. ^ 

It is now well established, therefore, that Congress can authorize 
the issue of paper money to any extent that it pleases and under 
such conditions as it may see fit. 

The present currency reserves and circulation of the United The present 
States falls into at least nine classes: (1) gold coin, in denomina- Currency, 
tions from five to twenty dollars, ail of which is held in the treasury 
as a reserve and most of which has now been melted down into 
bullion; (2) gold certi|icates, given in large denominations to 
the federal reserve banks when they were required to surrender 
their metallic reserves; (3) standard silver dollars, fractional 
silver (half-dollars, quarters, and dimes), and fractional small 
coins (nickels and cents) ; (4) silver certificates backed by treasury 
accumulations of silver bullion and silver coin; (5) United States 
notes or greenbacks (6) treasury notes, which are almost out 
of existence since they are never reissued when turned in; (7) 
nation al bank notes, which are now in process of being called 
for cancellation; (8) federal reserve, notes issued against the secu- 
rity of gold, commercial paper, and United States government 
securities; and (9) federal reserve bank notes secured by govern- 
ment bonds and other approved securities. Those which were 
issued during the banking emergency of 1933 are now being retired. 

This is a wider variety of currency than can be found in any it is no 
other country. Naturally it is perplexing to foreign students of inconven- 
public finance who are familiar with notes of a single variety. 

It should be borne in mind, however, that four of the above-named 
types of currency, that is, gold, gold certificates, treasury notes, 
and national bank notes are no longer factors of any consequence 
in monetary circulation. As for the rest, the diversity is not objec- 
tionable so long as all the different kinds of currency are main- 
tained at a parity with one another. Nobody looks to see whether 
the bills that he receives at the bank cashier’s window are silver 
certificates or federal reserve notes. He is content with the fact 

^ The Legal Tender Cases, 12 Wallace, 457 (1871). See also Juilliard v, Greenman, 

110 U. S. 421 (1884). 
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Banks and Banking 

During the first quarter of the nineteenth century the Supreme 
Court was also called upon to settle the question whether Congress 
could establish a national bank. The constitution contains no 
mention of banks or banking. A proposal to give the national 
government such power in express terms was rejected by the con- 
stitutional convention. Accordingly the right to charter and regu- 
late banks might be looked upon as falling within the residual 
powers of the states. But Alexander Hamilton as secretary of the 
treasury did not so understand it. On the contrary he worked out 
a plan for the establishment of a great financial institution some- 
what after the model of the Bank of England, and in 1791 Congress 
chartered the first Bank of the United States, a semi-public insti- 
tution with twenty per cent of its stock owned by the government. 
The ostensible purpose in establishing this bank was to assist the 
national government in the exercise of its borrowing power, the 
collection of its revenues, and the custody of its funds. 

The first Bank of the United States continued in existence until 
1811 when its twenty-year charter expired. It established eight 
branches in different parts of the country, served as a depositary 
for public funds and loaned the government considerable sums 
of money. The banlc was well managed and proved profitable, 
but its charter was not renewed in 1811, chiefly because it had 
aroused the opposition of many small state banks whose jealousy 
of the national institution was now reflected in Congress. More- 
over, although its control remained vested at home, the bank had 
allowed more than two thirds of its capital stock to pass into the 
hands of foreigners, and it was also criticized for making unduly 
large loans to the federal government.^ 

A few years later, however, the financial embarrassments caused 
by the War of 1812-1815 determined Congress to establish a 
second Bank; of the United States, and its charter was signed in 
1816 by President Madison whose earlier misgivings on the ques- 
tion of constitutionality had become mollified. The capital d 
this bank was fixed at thirty-five millions; it was empowered to 

1 For the history of this bank see J. T. Holds worth, The First Bank of the United 
States (Philadelphia, 1910). 
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issue paper money, served as a depositary for public funds, assisted 
the treasury department in the collection of the public revenues, 
and at times made temporary loans to the national government. 
Like the first bank it was a semi-public institution and its charter 
was fixed to run for twenty years. 

Thus far the authority of Congress to charter a bank had been 
a theme of much controversy among politicians and pamphleteers, 
but the issue had never come squarely before the Supreme Court. 
Soon after the second Bank of the United States had begun its 
operations, however, the question of constitutionality was brought 
forward in a way which enabled the point to be settled definitely 
and for all time. 

What happened was this: In 1818 the legislature of Maryland 
imposed a stamp tax on ^11 paper money issued by the bank within 
that state, and the cashier of the Baltimore branch, McCulloch, 
refused to pay this tax. He was convicted by the Maryland courts 
and appealed to the Supreme Court of the United States, wkich 
proceeded to set a constitutional landmark by its decision in the 
case of McCulloch v. Maryland.^ While the immediate issue was 
whether the state of Maryland had the right to tax the bank, this 
raised the more fundamental question whether Congress had the 
right to charter a bank at all. A notable array of legal talent was 
on hand to argue the matter. Daniel Webster appeared as chief 
counsel for the bank while Luther Martin, one of the delegates 
at the constitutional convention in 1787, appeared on behalf of 
Maryland. 

The decision in the case, written by Chief Justice Marshall, 
has become one of the classics of American jurisprudence. It is 
the longest and most masterful of all Marshall's decisions. In 
words which for clearness and force cannot be improved upon, 
he pointed out that the constitution had expressly given the na- 
tional government power ^‘to lay and collect taxes'^ and ^Ho 
borrow money on the credit of the United States." It had also 
expressly granted to Congress the right “to make all laws which 
shall be necessary and proper for carrying into execution the 
foregoing powers." Putting these provisions together, Marshall 
declared that the constitution intended Congress to have all reason- 
able discretion in choosing the means best adapted to the further- 
ance of its policies. Here is the way he phrased it: 

14 Wheaton, 316 (1819). 
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“A government, intrusted with such ample powers, on the due ex- 
ecution of which the happiness and prosperity of the nation so vitally 
depends, must also be intrusted with ample means for their execution. 
It can never be their interest, and cannot be presumed to have been 
their intention, to clog and embarrass its execution by withholding the 
most appropriate means. Throughout this vast Republic, from the 
St. Croix to the Gulf of Mexico, from the Atlantic to the Pacific, rev- 
enue is to be collected and expended, armies are to be marched and 
supported. The exigencies of the nation may require that the treasure 
raised in the north should be transported to the south, that raised in 
the east conveyed to the west, or that this order should be reversed. 
Is that construction of the constitution to be preferred which would 
render these operations difficult, hazardous, and expensive? Can we 
adopt that construction (unless the words imperiously require it) 
which would impute to the framers of that instrument, when granting 
these powers for the public good, the intention of impeding their exercise 
by withholding a choice of means? 
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principle. 
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Congress having been authorized to provide its own financial 
agencies, it follows that any institution created in this way must 
not be subjected to the danger of destruction by the states. If,’’ 
declared the court, ^Hhe states can tax one instrument employed 
by the [national] government in the execution of its powers, they 
can tax any and every other instrument. They may tax the mail; 
they may tax the mint; they may tax patent rights; they may 
tax the customhouse; they may tax judicial process; they may tax 
all the means employed by the government to an excess which 
would defeat all the ends of government.” And since the power 
to tax involves the power to destroy, Marshall argued, this power 
of the states, if permitted, would make possible the destruction of 
the national government. For this reason the law of Maryland 
which taxed the circulation of the United States Bank was de- 
clared unconstitutional. 

The decision in this case attracted nation-wide attention, and 
was of the highest importance, for it set the powers of the federal 
government upon a firm and sure foundation. It gave them new 
vitality, Marshall’s brilliant biographer declares that it ^‘rewrote 
the fundamental law of the nation,” which is overstating the 
matter; but the decision is nevertheless an outstanding example 
of Marshall’s intellectual power, his political sagacity, his judicial 
statesmanship, and his mastery of the English tongue.^ If his 


' Albert J. Beveridge, Life of John Marshall (4 vols., Boston, 1916-1919), Vol. IV, 
p, 308. 
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fame as a jurist rested on this one decision alone, it would still be 
secure. For the decision in McCulloch v. Maryland made the 
power of Congress a living thing, capable of growth, and able to 
keep pace with the progress of the nation. It entitles Marshall 
to be ranked as a statesman as well as a jurist, taking into account 
the fateful influence of his work upon the structure of American 
government. 

The extreme champions of states^ rights denounced the Supreme 
Court in violent terms when this decision was announced. ^^A 
deadly blow,’^ they sputtered, ‘‘has been struck at the sovereignty 
of the state,” by judges who are “so far removed from the people 
as to be hardly accessible to public opinion.” The court was 
assailed with the same hasty anger that has so often marked its 
denunciation in later y^ars by those who do not like its attitude 
at the moment. In 1819 the critics condemned the court for giving 
the federal government too much power; a hundred years later 
they were condemning it for conceding too little. Today no one 
believes that the decision in McCulloch v. Maryland was unwise. 
On the contrary it is conceded to have been a nation-making 
stroke, a triumph of union over sectionalism, and to have saved 
Congress from what would surely have been the first of a long 
series of inroads upon its constitutional power. 

The second United States Bank came to an end in 1836, but 
not because of any doubts as to its constitutional status, nor 
because it was unsuccessful. Getting enmeshed in politics the 
bank incurred the wrath of Andrew Jackson and his friends. They 
charged that the managers of the bank’s branches in different 
parts of the country were showing political favoritism in making 
loans, and that the bank itself was becoming a financial octopus. 
This line of attack proved effective in a day of strong anticapital- 
istic feeling. Jackson vetoed a bill passed by Congress for renewing 
the bank’s charter and withdrew all government deposits from it. 
Forced to the wall, the institution was converted into a state 
bank, but in this form it did not prove a success and finally went 
out of existence, thus leaving state banks a clear field every- 
where.^ 

’ Although movements for the establishment of a new national 
bank with a federal charter were set afoot from time to time during 

^ The full history of its vicissitudes may be found in R. C. H. Catterall’s Second 
Bank of the United States (Chicago, 1903). 
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the next twenty-six years, none of them materialized. The bank- 
ing operations of the country were carried on during this period 
by institutions chartered in the several states under a great 
variety of banking laws, good, bad, and indifferent. These banks 
flooded the country with paper money, backed by an insufficient 
reserve in either silver or gold. From time to time this brought 
them into serious difficulties and when the Civil War broke out 
the whole arrangement collapsed. The state banks ceased redeem- 
ing their notes in coin. Nor could they give the national govern- 
ment any appreciable help in floating its war loans. In 1863, there- 
fore, when the secretary of the treasury was hard pressed in his 
effort to sell bonds on reasonable terms, Congress was induced to 
pass the first of the laws on which the national banking system 
rests today. 

Briefly, the national banking act of 1863, as considerably 
amended by various other statutes passed in later years, imposed 
a heavy tax upon the paper money of all state banks, with intent 
to drive these notes out of existence. It then arranged that any 
bank incorporated under the new law might issue untaxed circu- 
lating notes, provided it bought United States bonds to a desig- 
nated amount and deposited these bonds in Washington as secu- 
rity for its note issues. Fundamentally, then, this legislation was 
merely a scheme to create an artificial market for government 
bonds at a time of great national need, although a secondary 
purpose was to substitute uniform bank notes (with a federal 
guarantee) for the variegated and fluctuating paper money of the 
state banks. The act of 1863 was fundamentally a borrowing 
measure under color of a banking law. 

Nevertheless, as a banking law it worked out surprisingly well, 
and the national banking system which it established was consid- 
erably improved during the remaining years of the nineteenth 
century. The essential provisions of the original act are still in 
operation although the importance of the national banks, as fiscal 
agents of the government, has now been greatly diminished by 
the activities of the federal reserve bank system. The original 
function of the national banking system, moreover, has now been 
nullified by the calling of the bond issues which supported the 
national bank notes and the consequent cancellation of these notes. 
A national bank, it should perhaps be explained, is a bank which 
holds its charter from the national government and is subject to 
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its supervision. A state bank, or trust company, is one that gets 
its charter from the state government and is subject to state super- 
vision. 

Although the system of national banks rendered good service 
in the development of the country during decades following the 
Civil War, it had various shortcomings which bankers and business 
men recognized. For one thing the requirements relating to bank 
reserves were so inflexible that they became embarrassing to the 
banks in times of commercial depression. Every national bank 
was (and still is) required to keep a “reserve’^ amounting to a 
certain percentage of its total deposits. It was not necessary to 
keep this reserve in the bank’s own vaults; a part of it might be 
placed upon deposit in larger banks where it would draw interest. 
In times when business was good and money plentiful this arrange- 
ment worked satisfactorily; but when periods of business depres- 
sion arrived and money became scarce every small bank began to 
draw upon its reserve deposits in the larger banks, and the latter 
naturally found some difficulty in paying them all at the same 
time. 

Another defect arose from the rigidity of the limitations on the 
issue of paper notes. Each national bank could issue paper money, 
but only up to the amount of the government bonds which had 
been deposited by it in Washington. When business was good 
the demand for paper money (to carry on the operations of busi- 
ness) naturally increased; but there was no corresponding increase 
in the amount of national bank notes available to take care of this 
business expansion. This was because the national bank notes 
were tied to government bonds and the latter bore no relation to 
the volume of business done in the country. What was heeded, 
therefore, was some arrangement whereby bank notes and bank 
credit would automatically expand in times of business prosperity 
and deflate with a reduced volume of business transactions. 

To provide this elasticity was the purpose of the federal reserve 
bank act which Congress passed in 1913. By the provisions of this 
statute (considerably amended in 1935) the United States is divided 
into twelve federal reserve districts, with a federal reserve bank 
in each. The capital stock of each federal reserve bank is held by 
banks within the district — member banks, they are called. Member 
banks include not only national banks but state banks with 
average deposits of more than a million dollars which have such 
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deposits insured with the federal deposit insurance corporation 
(see p. 402). Each reserve bank is controlled by a board of di- 
rectors, which in turn appoints a president and vice president 
with the approval of the board of governors of the federal reserve 
system. The president (or in his absence the vice president) con- 
stitutes the chief executive of the bank, and all other officers and 
employees are responsible to him. The board of directors may 
appoint additional vice presidents without the approval of the 
board of governors. 

This board of governors, with its headquarters in Washington, 
has general supervision over the twelve federal reserve banks. It 
is composed of seven members appointed by the' President of the 
United States with the advice and consent of the Senate for 
fourteen-year terms. Members are not immediately eligible for 
reappointment after having served a full term. Not more than 
one member may be appointed from any federal reserve district. 
One member of the board is designated by the President as chair- 
man and another as vice chairman, each to serve as such for a 
four-year term. 

The banking act of 1935 made provision for the creation of a 
federal ^^open-market committee'^ consisting of the members 
of the board of governors and five representatives of the various 
federal reserve banks. These representatives are chosen annually 
by the boards of directors of these banks which are arranged into 
five groups for the purpose of making the selection jointly.^ An 
alternate, to serve in the absence of each representative, is chosen 
by the same procedure. This open-market committee controls the 
actions of the twelve federal reserve banks in buying and selling, 
at home and abroad, bonds, notes, and other obligations of the 
United States. Such open-market operations are intended to regu- 
late the supply of bank credit available for business operations. 
When the reserve banks, for example, buy in the open market a 
billion dollars worth of government obligations this eases commer- 
cial credit conditions by injecting a billion dollars into the money 
market where these dollars will presumably seek commercial in- 
vestment. In addition it strengthens the market for government 
securities, thus keeping up the price of the latter. On the other 
hand when the reserve banks sell a billion dollars worth of govern- 

1 New York and Boston, Philadelphia and Cleveland, Chicago and St. Louis, 
Hichmond, Atlanta and Dallas, and Minneapolis, Kansas City, and San Francisco. 
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ment bonds the effect is just the opposite, that is, to harden com- 
mercial credit conditions by taking available funds out of the 
ordinary channels of commercial investment. In this way the 
open-market operations of the federal reserve banks can be used 
to promote or to check credit expansion. The danger is, of course, 
that such action may be dictated at times by political exigencies 
rather than by economic needs. 

The twelve federal reserve banks serve as depositaries for the 
reserves of member banks in their respective areas. They also 
lend funds to these member banks upon various forms of approved 
security. To do this they issue federal reserve notes, subject to 
certain limitations which will be explained presently. This system 
is designed to endow the operations of the member banks with 
flexibility by enabling t|xem to obtain ample funds whenever they 
need money to supply demands for loans from their customers. 

In other words the federal reserve system aims to give the United 
States all the advantages which other great countries derive from 
their centralized banking systems, but without creating a single 
gigantic institution like the Bank of England or the Bank of 
France. 

Federal reserve banks, in short, are bankers^ banks”; they do “Bankers’ 

banks ’’ 

relatively little business directly with individual customers. They 
have three chief functions, namely (1) to serve as depositaries 
for surplus government funds and for the reserves of member 
banks; (2) to act as fiscal agents of the national government in 
facilitating the collection of its revenues or the sale of its bonds; 
and (3) to provide rediscounting, facilities for the use of all the 
member banks. This term '' rediscounting” should have a word 
of explanation. 

Rediscounting, of course, is preceded by discounting. When Th|^process 
a national bank or state bank lends money and takes a man's note, counting, 
with or without collateral security, it is said to ‘^discount” the 
note. It gives the borrower the face value of his note less the 
interest, whatever it is, calculated at the current rate. Thus if 
the rate is five per cent and the person gives his note for one 
thousand dollars payable in six months, the bank would hand 
him $975 in money. Business men obtain large sums of money 
from the banks by getting their notes discounted; they borrow 
money in this way to buy goods and then pay off their notes when 
the goods are sold. Such notes are called commercial paper.” 
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Now suppose a bank has loaned all the money it has to spare. 
When it receives applications from its customers for more loans, 
what does it do? It takes a bundle of business men^s notes, or 
other eligible collateral, from its vaults and sends these to the 
nearest federal reserve bank. The latter does just what the member 
bank did in the first instance; it deducts the discount and gives 
the balance to the member bank in money. The member banks 
are enabled, in this way, to loan a great deal more money than 
would otherwise be the case. It is a revolving process. Each loan 
that a bank makes on eligible paper is a basis for getting money 
with which to make more loans. ^ 

But how do the federal reserve banks obtain the money to do 
this? They are allowed to issue paper money known as federal 
reserve notes on the security of rediscounted commercial paper and 
other collateral, provided they keep a reserve in gold certificates 
amounting to forty per cent of the total notes issued. This re- 
serve they obtain by serving as depositaries for the surplus funds 
of the government and for the reserves of member banks. In 
time of emergency, however, the forty-per-cent requirement can 
be relaxed with the approval of the board of governors. In addition 
the federal reserve banks are empowered to issue federal reserve 
hank notes secured by United States bonds in the way that national 
bank, notes were formerly secured. 

During the twenty years which followed their establishment in 
1913 the work of the federal reserve banks proved to be of great 
value. Banking operations were enabled to expand easily during 
the war years and to contract when the war was over. But during 
the great business upsurge which took place during the years 
1925-1929 the system did not provide an adequate brake on the 
overexpansion of credit. Bank loans increased to the unprece- 
dented total of over forty billion dollars. Much of this credit was 
used for speculation with the result that stock-exchange securities, 
commodity prices, and real estate values were pushed to high 
levels, nhen, in the autumn of 1929 when the stock market began 
to fall rapidly, many banks found that the collateral which had 


1 The terms discounting and rediscounting should not be too strictly construed. 
Sometimes the bank gives the borrower the full amount of his note and collects 
the interest when the note matures. Such notes are similarly eligible for rediscount- 
ing. The rules as to eligibility have been extended to include not only commercial 
paper but notes secured by mortgages. "Wide latitude with respect to the rules 
has also been vested by the banking act of 1935 in the board of governors of the 
federal reserve system. 
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been deposited with them as security for loans was no longer ade- 
quate. To protect themselves they sold this collateral, in the form 
of stocks and bonds, thus glutting the market and depressing it 
still further. In this way other loans were thrown into the under- 
collateralized class and the procedure of liquidation took on the 
proportions of a panic. 

Congress empowered the reconstruction finance corporation to 
assist the banks by making loans to them, but the publicity given 
to such loans impaired public confidence in the banks which ob- 
tained them. Bank depositors became alarmed and began to with- 
draw their deposits for hoarding in safe deposit boxes. Finding 
their loans “frozen’^ in notes and mortgages which could not be 
promptly collected many banks in all parts of the country were 
unable to meet these demands of their depositors and hence were 
obliged to close their doors. To forestall a general collapse the 
governors of a few states proclaimed a bank holiday, this holiday 
to continue until the banks could get themselves into shape for 
reopening. But the contagion quickly spread and by March 4, 
1933, all the states had closed their banks by the device of holiday 
proclamations. This was the day on which President Franklin 
Roosevelt took his inauguration oath. On the following day he 
transformed these state holidays by proclamation into a national 
bank holiday. Every banking institution in the United States 
was closed. The American banking system had collapsed. 

At once a special session of Congress was called and in record 
time it passed the emergency banking act of March 9, 1933. _ Among 
other things this act liberalized the provisions relating to the issue 
of federal reserve bank notes by permitting the reserve banks to 
make advances not only on commercial paper and government 
bonds but on any acceptable assets of a member bank, including 
mortgages. Thus it became possible for the banks, including banks 
which were not members of the federal reserve system, to transform 
a large part of their assets into currency. Within a short time the 
national bank holiday was brought to an end and the reopening 
of the banks began. But banks which seemed to be insolvent were 
not allowed to resume full operations. They were placed in the 
hands of conservators and permitted to do only a limited banking 
business (with restrictions on the withdrawal of deposits) until 
their affairs could be straightened out. In this connection a pro- 
vision was made whereby the reconstruction finance corporation 
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advanced funds to large numbers of banks and took the preferred 
stock of these banks in return. In this way the banks were greatly 
strengthened against a future emergency. 

This legislation, however, was passed hurriedly to cope with a 
crisis. It was not designed to provide the banking system with a 
permanent basis and hence was followed in due course by a more 
comprehensive banking measure which aimed to improve banking 
practice throughout the country and also provided for a guarantee 
of bank deposits through a government agency known as the federal 
deposit insurance corporation. Under this arrangement a fixed 
total of $5,000 of all accounts of a depositor in any single institution 
is insured in full. To cover these insurance obligations a fund was 
created by contributions from the national government and the 
federal reserve banks as well as by levying affixed annual assessment 
on all banks participating in the plan.^ 

The foregoing legislation marked a great advance on the part 
of the national government into the field of banking and credit 
regulation. Nevertheless a large part of the country's banking 
facilities are still provided by state banks, some of which are 
members of the federal reserve system while others are not. There 
are more than(l0,000 state banks and approximately half that 
number of national banks) Unless a state bank is a member of 
the federal reserve system or of the federal deposit insurance cor- 
poration it is not subject to any national regulations. It remains 
solely responsible to the state banking authorities. The banking 
laws of the various states display all degrees of strictness and 
laxity. Much of our trouble has been due to this diversity. Today, 
however, nearly all the state banks have come under the federal 
deposit insurance corporation and hence are subject to federal 
control in some degree. 

In its present situation the American banking system still 
leaves much to be desired. Its duality is a defect, for credit is a 
national requisite which recognizes no geographical or political 
boundaries. It surges backwards and forwards with every season 
of prosperity and depression. Obviously, then, a country’s system 
of credit should be unified so that it can be regulated nationally. 
From this point of view there is no sound justification for the 
maintenance of forty-nine banking systems within the same nation 


1 The annual assessment is one twelfth of one per cent of each bank’s total 
deposits. 
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and the banking act of 1935 may therefore be regarded as a com- 
mendable (although only a partial) step in the right direction. 
Not only are there too many banking systems in the United States 
but there are too many banks, — over 15,000 of them altogether. 
Consolidation of the smaller institutions into a limited number 
of strong branch-banking institutions would be advantageous. 

Farm Credit and Other Banking Agencies 

The national banking system and the federal reserve banks were 
developed, in the main, to meet the requirements of industry and 
commerce. They did not cater to the special needs of agriculture 
and stock-raising. Yet these needs increased during the opening 
decades of the twentieth century, for as agriculture becomes more 
specialized its operations require more capital. The grain farmer 
of the West, the cotton planter, the rancher, the fruit grower, the 
dairy farmer — all require credit facilities beyond those which were 
needed by the diversified farming system of earlier days. They 
need money to purchase equipment, pay wages, and carry them 
through from one crop-sale to another. Diversified farming brings 
in cash returns every little while; but specialized agriculture in 
many cases does not bring more than one or two cash payments 
per annum — when the wheat or cotton crop is sold, or the cattle 
marketed, or the fruit sent to the canneries. 

To furnish these farmers and ranchers with banking facilities 
as good as those which had been provided for the merchant and 
manufacturer, Congress in 1916 passed the farm loan act estab- 
lishing a system of federal land banks. The entire country was 
divided into twelve districts, in each of which a federal land bank 
was established with various officers and directors who are now 
appointed by the farm credit administration at Washington. 
This farm credit administration supervises the whole agricultural 
credit system which includes not only the federal land banks and 
Joint stock land banks but the intermediate credit banks, the 
production-credit associations, the banks for cooperatives and the 
federal farm mortgage corporation. 

The federal land banks do not ordinarily lend directly to in- 
dividual farmers or ranchmen but to farm loan associations. Since 
1932, however, these banks have been empowered to make loans 
directly in areas where there are no such associations. Any ten 
or more farmers desiring to borrow money can form a farm loan 
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association, each farmer taking stock in his association to the 
equivalent of five per cent of the total amount which he may 
desire to borrow. Every borrower, therefore, is ordinarily a stock- 
holder in a national farm loan association, and every such associa- 
tion is a stockholder in its district bank. But loans may be made 
directly to individual farmers in certain cases and many such 
loans have been arranged. In any event the loan must not exceed 
$50,000 or be in excess of fifty per cent of the appraised value of 
the farm which is given as security; the maximum rate of interest 
is five per cent, and repayments are made in semi-annual amounts 
which have to be paid during a specific term of years. Finally, 
the loan must be obtained for some purpose directly connected 
with agriculture and not for speculation. 

Where do the federal land banks get the money with which to 
make these loans? They do not issue notes, like federal reserve 
banks. But they are authorized to sell bonds based upon the 
mortgages which they hold. These bonds (known as federal land 
bank bonds) are bought by private investors. They are tax-exempt 
and for this reason are regarded as a desirable private investment. 
This process of borrowing by the sale of bonds and lending to 
farmers on mortgages is carried on by the federal land banks to 
any amount so long as the total bonds do not exceed twenty times 
the amount of the bankas paid-up capital stock. To put the thing in 
a nutshell: the banks borrow money from private investors and then 
lend it to the farmers at a slight advance in interest. The lending 
is principally done through loan associations in a way which makes 
each association the guarantor of all loans secured by its members. 

Large numbers of mortgage loans were made prior to 1930 
through these federal land banks as well as by the regular com- 
mercial banks but when the economic depression became acute 
many of these mortgages went into default and were foreclosed. 
Again the national government came to the rescue by creating 
the federal farm mortgage corporation to provide the federal land 
banks with additional funds. To this end the federal farm mort- 
gage corporation is authorized to issue its own bonds which are 
unconditionally guaranteed by the national government. These 
bonds are given to the federal land banks in exchange for bonds 
of these banks. By this arrangement the land banks have had 
their lending capacity greatly increased. In addition the land bank 
commissioner, an official of the farm credit administration, is 
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authorized to make farm mortgage loans of a more or less emer- 
gency character, separate and distinct from land bank loans. The 
federal land banks act as agents of the land bank commissioner in 
making these loans. The land bank commissioner in turn is fi- 
nanced by the federal farm mortgage corporation which gives him 
its own bonds in return for his mortgages. 

But this is not all that the national government has done in 
the way of providing special credit facilities for the agriculturist. 
Prior to 1916 there were many private banks and mortgage com- 
panies engaged in the business of lending money to farmers. These 
institutions feared that their business would be completely wiped 
out by the competition of the new federal land banks, hence they 
urged that some protection be afforded to them. It was accord- 
ingly provided that these institutions might become joint stock 
land banks by complying with certain conditions. All their capital 
stock was to be supplied by individual stockholders, but they were 
also permitted to obtain money by selling bonds and these bonds 
were exempted from taxation. This feature of the system was 
much criticized and in 1933 the privilege of issuing further tax- 
exempt bonds was withdrawn from them. Likewise it was pro- 
vided that they should make no further mortgage loans, so they 
will ultimately be liquidated and go out of business. 

The federal land banks and the land bank commissioner lend 
money on the security of land mortgages, in other words they 
make long-term loans. They do not make short-term loans on 
personal property such as live stock, cotton, grain, or other produce 
of the land. To provide this form of agricultural credit there are 
twelve intermediate credit banks. These are located in the same 
twelve cities as the federal land banks and are under the super- 
vision of the same directors. Their capital was supplied at the 
outset by the government, but the banks obtain additional funds 
by selling to the investing public their short-term collateral trust 
debentures secured by the notes or other obligations of borrowers. 
These federal intermediate credit banks rediscount short-term 
notes for national banks, state banks (or trust companies), savings 
banks, agricultural cooperatives, live stock loan associations, pro- 
duction-credit corporations, and similar organizations, provided 
the original loans were made for agricultural purposes. Thus the 
intermediate credit banks, like those of the federal reserve system, 
function chiefly as banks of rediscount. 
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For a similar service to cooperative associations a central bank 
for cooperatives has been set up in Washington with a regional 
bank for cooperatives in each of the twelve federal reserve dis- 
tricts. Cooperative associations, by subscribing for a designated 
amount of stock in these banks, may obtain loans for the purchase 
of merchandise or for the acquisition of property. Likewise twelve 
production-credit corporations have been established in the twelve 
reserve areas. These corporations organize and supply funds for 
production-credit associations which may be formed by any group 
of ten or more farmers who desire to borrow money for current 
agricultural purposes such as the raising of crops or the fattening 
of cattle. Those farmers who form a production-credit association 
must subscribe for stock in it, the amount depending on the size 
of their individual loans. 

A word should also be said concerning the home owner^s loan 
corporation which was established to assist the owners of heavily 
mortgaged homes, particularly in towns and cities, by giving 
government-guaranteed bonds to the mortgage holders in exchange 
for these mortgages and then dealing leniently with the debtors. 
The corporation has now ceased its active lending operations and 
is engaged in administering the many millions of mortgage obliga- 
tions which it has acquired. 

Likewise, in 1934, the federal government established two 
export-import banks, incorporated in the District of Columbia, 
with capital supplied by the United States. The purpose of these 
banks is ^^to aid in financing and to facilitate exports and imports 
and the exchange of commodities between the United States and 
other nations.” To this end the two banks are empowered to do 
a general banking business (except that of discount and circula- 
tion), to receive deposits, buy and sell bills of exchange and other 
negotiable paper, borrow and lend money, and so on. 

Nor is this all. Federal savings and loan associations have been 
established under the authority of the national laws and are 
operated by local boards of directors under the supervision of the 
federal home loan bank board. Their purpose is to lend money 
on mortgages. Deposits in these banks are insured by a federal 
savings and loan insurance corporation which should not be com 
fused with a somewhat similar corporation that serves the national 
and state banks. Deposits in building and loan associations, or- 
ganized under state laws, may also be insured. It should be 
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pointed out, however, that the insurance of deposits by the federal 
savings and loan insurance corporation does not constitute a gov- 
ernment guarantee but merely a guarantee by an agency which 
the government has established. 

A concluding word should also be said with reference to credit 
facilities provided through the regular banks by the federal housing 
administration. The latter does not lend money but insures lending 
institutions against losses which they may incur by making ap- 
proved loans for the modernizing, repairing, or equipping of build- 
ings. The insurance in such cases is up to twenty per cent of the 
aggregate amount of such loans made by any lending institution. 
Long-term mortgage loans, if approved, may be insured to full 
amount under a mutual mortgage insurance fund arrangement 
which is provided by the national housing act. 

Incidental mention should also be made of the postal savings 
system. Under authority of Congress the postmaster-general is 
allowed to designate post offices as savings depositaries. Such 
offices may receive deposits up to $2,500 from any individual and 
these deposits are then invested in government bonds. The aggre- 
gate amount is now over a billion dollars. Proposals have been 
put forward to authorize the loaning of this money to private 
borrowers but Congress has not favored this innovation. 

From all this it will be observed that the banking and credit 
system of the United States is exceedingly complicated. It is more 
complex than any other in the world. Very few students of Amer- 
ican government try to understand it because they assume that 
banking and credit are matters of economics, not of political 
science. In a sense that is true, but the control of currency, banking, 
and credit (and through them the control of prices) is one of the 
most important functions that any government is nowadays called 
upon to perform. In the United States it has become primarily a 
function of the federal authorities, although the states still retain 
the right to charter and supervise state banks, trust companies, 
savings banks, cooperative banks, building and loan associations, 
and various other agencies of credit. Other countries have only 
one, or at most two or three types of banking and credit institu- 
tions; in the United States there are at least a dozen varieties with 
functions and limitations which defy concise description. One of 
the country's most urgent needs is a simplified and integrated 
system of business credit. 
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CHAPTER XXIII 
THE REGULATION OF COMMERCE 


Much humble wealth makes rich this world of Leigh Hunt. 

The prosperity of commerce is now perceived and acknowledged by all 
enlightened statesmen to be the most useful as well as the most productive 
source of national wealth, and has accordingly become a primary object of 
their political cares , — Alexander Hamilton. 

The chaotic condition of American commerce during the years 
preceding 1787 did more than anything else to bring the states 
together. Immediately after the close of the Revolutionary War 
the various states began to set up tariffs against one another and^ 
to seek preferential trading arrangements with foreign countries.^ 
This commercial rivalry soon led to bad feeling. Within a few 
years it was clear to everyone that the orderly expansion of trade 
among the thirteen commonwealths and with foreign nations 
could not be secured except by establishing a strong hand to 
enforce uniform regulations. On many other things the delegates 
at the constitutional convention differed widely, but on the neces- 
sity of regulating commerce they were virtually unanimous. 

The constitution, therefore, gives Congress complete power to 
regulate commerce with foreign nations and among the several 
states, but subject to the proviso that (such regulation shall 
not give to one state any preference over another, and that no 
export duties may be levied. \ These provisions are deceptively 
simple on their face; in reality they have become, in their applica- 
tion to present-day business activities, more difficult to define 
than any other powers granted in the constitution. No grant of 
power to the central government has been of more far-reaching 
importance than the authority which is embodied in the phrase 

1 The Congress shall have power ... to regulate commerce with foreign na- 
tions, and among the several states, and with the Indian tribes. (Article I, Sec- 
tion 8.) 

No tax or duty shall be laid on articles exported from any state. (Article I, 
Section 9.) 

No preference shall be given by any regulation of commerce or revenue to the 
ports of one state over those of another; nor shall vessels bound to, or from, one 
state be obliged to enter, clear, or pay duties in another. (Article I, Section 9.) 
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regulate commerce.^' These three words have made Congress 
a dominating force in the industrial life of the nation. 

Of course no member of the constitutional convention, howso- 
ever far visioned, could have had any idea of the vast potentialities 
which lay concealed in the commerce power of Congress, nor did 
the full import of this authority begin to be realized until a gener- 
ation after the Union was established. , The decision of the Supreme 
Court in the case of Gibbons v. Ogden (1824) first brought home to 
the states the extent of the jurisdiction which they had handed 
over to Congress, and from that time forward the commerce clause 
has been steadily widened by the inclusion of one thing after 
another.^ In a hundred and fifty years it has moved all the way 
from pack-horse to airplane and from post-rider to radio. 

Words are the souks ambassadors. Wh^n used in a constitution 
they have organic properties. Their shadings keep step with social 
and economic changes; they expand to cover the necessities of 
each new age; they signify one thing in this generation and another 
in the next. The word commerce’^ provides an interesting ex- 
ample of this verbal elasticity. When the railroad came it was 
held to be an instrumentality of commerce. Then the telegraph 
arrived and was put into the same category. The telephone fol- 
lowed it there. So did the broadcasting station when it came. 
Meanwhile the courts were busy deciding that express companies, 
Pullman car companies, electric trolleys, auto stages, airplanes, 
pipe lines, and a dozen other instrumentalities of American busi- 
ness belonged within the same compendious classification. Those 
who deplore the cold rigidity of constitutions should learn that 
legal terminology is not made of vanadium steel. In the hands of 
a court it has more resiliency than a toy balloon. 

The Commekce Powee in General 

So what is commerce? The Supreme Court has never ventured 
to define it precisely, or to say just what it includes. And wisely 
. so, for a definition of commerce today would be out-of-date a few 
years hence. One cannot give exact definition to anything that 
changes with the technique of transportation so rapidly as com- 
merce does.f^But in a general way it includes all forms of transpor- 

^ In Gibbons v. Ogden (9 Wheaton, 1) it was held that Congress had power to 
maintain the free flow of foreign and interstate commerce even within the boundaries 
of the individual states themselves. 
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tation on land, by water, or through the air, the movement of 
persons, merchandise, and messages, — in fact it covers pretty much ' 
the entire field of economic intercourse. 

But there are some specific things which the Supreme Court And what 
has excluded from the term commerce. Traffic in bills of exchange, 
and the selling of insurance pohcies, for example, have been held 
to be outside the scope of the term. A baseball team playing 
games in different states is not engaged in interstate commerce, 
but a high-tension power line carrying electric current across a 
state boundary comes under the commerce power of Congress. 

The line of demarcation is sometimes so tortuous that the average 
layman cannot follow it. Several years ago the Supreme Court 
held that a law passed by Congress for the protection of migratory 
birds was unconstitutiQnal because bird-migrations are not inci- 
dents of commerce. But the passing motorist who picks up a 
hitch-hiker and carries him across the line has been held by judi- 
cial ruling to be a carrier of interstate commerce. 

So not everything that looks like commerce turns out to be so. 

In general, however, the term excludes the ordinary operations of 
agriculture, mining, forestry, or manufacturing. Broadly speaking, 
the courts have held that the power to regulate interstate commerce 
gives Congress no authority to determine the conditions of em- 
ployment in factories.^ But even here there is a tendency to mden 
the scope of congressional jurisdiction. The national industrial 
recovery act of 1933 undertook to regulate maximum hours, 
minimum wages, and collective bargaining in industries operating 
wholly within the confines of a single state. That action was 
clearly outside the scope of the federal government's power to 
regulate interstate commerce in spite of the contention that busi- 
ness which is wholly within a state has an incidental effect upon 
interstate commerce and hence comes within the implied power 
of Congress to regulate. The Supreme Court in the Schechter 
Case unanimously declared the national industrial recovery act 
unconstitutional on this, as well as on other grounds.^ 

But when one says that manufacturing is not commerce this 
does not mean that the processes and incidents of manufacture 
cannot be in any way controlled by the federal government. Most 

^ To avoid a multiplicity of references to the decisions it may be stated that the 
cases covering these various points may be found in J. P. Hall, Cases on Constitu- 
tional Law (new edition, St. Paul, 1926). 

2 Sc© below ^ pp, 441-442. 
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large industries must go afield for their raw materials and for 
markets in which to sell their products. They buy raw materials in 
one state, make them up in another, and sell the finished products 
in several more. In such cases their import of materials and their 
export of products fall within the scope of commerce. It is obvious, 
of course, that the processes of industry must depend to some 
extent upon the regulations under which this interstate buying 
and selling goes on. But the extent to which Congress may make 
such regulations is not yet very clear, v Some years ago it was 
assumed, for example, that Congress might prohibit interstate 
trade in goods made by child labor. But the Supreme Court 
decided in 1918 that an act of Congress which prohibited such 
trading was unconstitutional, being an interference in matters 
which belonged to the states alone. ^ ^ 

Having failed in the effort to put an end to child labor by the 
exercise of its commerce power, Congress tried another method. 
In 1919 it imposed a special excise tax of ten per cent on the net 
profits of any establishment employing children under fourteen 
years of age. This, of course, was merely an attempt to regulate 
the conditions of employment by means of the taxing rather than 
the commerce power. It was not revenue that Congress wanted, 
but the extirpation of an industrial abuse. The Supreme Court, 
in 1922, declared this law to be likewise unconstitutional. It did 
so because a majority of the justices felt that if Congress were 
permitted to regulate the conditions of industry by means of its 
taxing power there would be no end to the scope of its authority 
in this field. There would be no ultimate control of industry left 
with the states. 

This second child labor decision, which was rendered by a five- 
to-four vote of the justices, drew a good deal of criticism upon the 
Supreme Court. It seemed to many people that the great tribunal 
was standing in the way of humanitarian progress. Some years 
before it had upheld an act of Congress which placed an excise 
tax on the manufacture of oleomargarine when colored to resem- 
ble butter. The main purpose of this law was not to get revenue 
but to protect the farmers against competition. The tax was so 
heavy as virtually to prohibit the further manufacture of the pro- 
duct in question. But the court declared in this case that it could 

1 Hammer x. Dagenhart, 247 XI. S. 251 (1918). 

2 Bailey v, Drexel Furniture Co., 259 U. S. 20 (1922). 
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not ‘^restrain the exercise of lawful power on the assumption that 
a wrongful purpose or motive has caused the power to be exerted/^ 
Therefore, it went on to say, it could find no merit in the argu- 
ment that the purpose of Congress in levying this tax was to sup- 
press the manufacture of oleomargarine and not to raise revenue. 

Many people, even good lawyers, could not see any vital dis- 
tinction between the power to prohibit the manufacture of colored 
oleomargarine by taxing it, and the power to prohibit child labor 
by taxing the net profits of those employing it. But the court 
made a distinction; it upheld the one and did not uphold the other. 

Grant the validity of this law,” said the court, ^^and all that Congress 
would need to do, hereafter, in seeking to take over to its control any 
one of the great number of subjects of public interest, jurisdiction over 
which the states have ^lever parted with, and which are reserved to 
them by the tenth amendment, would be to enact a detailed measure 
of complete regulation and enforce it by a so-called tax upon departures 
from it. To give such magic to the word Tax^ would be to break down 
all constitutional limitation of the powers of Congress and completely 
wipe out the sovereignty of the states.” ^ 

Commerce is commerce no matter how it is carried on. The 
method of transportation is immaterial. Nor is it necessary that 
the carrying be for profit. The presence or absence of buying or 
selling, profit or loss, payment or gift, does not affect the funda- 
mental fact of intercourse which is the earmark of commerce. 
The radio broadcaster, although he may never move from one 
spot, is engaged in interstate commerce. What he sends through 
the air is a medley of advertising and entertainment. Both are 
lumped together as commerce. 

But presently another question arises. At what point does 
commerce become “commerce with foreign nations or among the 
several states”? The division of power between the federal and 
state governments on this point is now^airly well settled, although 
it is by no means a logical division. (All commerce which begins 
and ends within the bounds of a single state is held to be intrastate 
commerce and the state alone can deal with it.^ But if at any 
point between its start and its destination the traffic passes outside 
, the state boundaries, no matter for how short a distance, the 

1 McCray v. United States, 195 U. S. 27 (1904). 

^ Bailey v. Drexel Furniture Co. (see above). 

^ For an exception to this general rule, in the case of railroad rate regulation, 
see p. 423. 
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whole transaction goes out of the staters jurisdiction. Goods 
shipped from Boston to New York are under federal regulation 
from one place to the other, not merely while crossing the inter- 
vening states. But goods passing from Los Angeles to San Fran- 
cisco, a longer distance, are wholly under state regulation. Inter- 
state commerce begins when the person or shipment with an 
interstate destination goes aboard the carrier.^ 

In other words, the only way to keep goods from coming under 
the jurisdiction of Congress is to keep them at home, in the state 
where they are produced. Under present-day conditions of industry 
that is almost impossible. Every large concern ships goods by 
parcel post, express, freight train, motor truck, or airplane into 
other states. Even after reaching its destination, moreover, a 
consignment of merchandise which has b^en shipped in interstate 
commerce remains subject to federal jurisdiction until it is sold 
in the original package or until this original package is broken. ^ 

Having pointed out the extent of the commerce power possessed 
by Congress, it remains to indicate more specifically the limitations 
placed by the constitution upon the exercise of this authority. 
As already stated, when Congress undertakes to regulate foreign 
commerce, it must do so uniformly. It cannot discriminate in 
favor of one section of the country, or in favor of one part of the 
population as against any other. If it imposes duties upon im- 
ports coming into the United States from foreign lands, those 
duties must be levied at the same rate at all ports to which the 
goods may come. The same rules must determine the method of 
valuing the goods, collecting the duties, giving refunds, and so on. 
Congress must regulate with an even hand. There must be no 
sectional partiality or discrimination. (^So long as it observes the 
rule of uniformity, however, Congress may determine the condi- 
tions under which foreign goods are imported and may even place 
an embargo on the importation of any kind of merchandise. . 

The Tariff 

The power to regulate commerce with foreign nations has been 
exercised, in. the main, by the enactment of tariff laws. Strictly 
speaking, a tariff for revenue is an exercise of the taxing power, 


1 Pennsylvania R. R. Co. v. Knight, 192 U. S. 21 (1904). 

2 See the decision in Leisy v. Hardin, commonly known as the Original Package 
Decision, 135 U. S. 100 (1890). 
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while a tariff for protection falls within the scope of the commerce 
power. The distinction is of no legal importance, however, for 
nearly every American tariff during the past half-century has been 
both fiscal and protective. Nowadays the element of protection pre- 
dominates and that is why the topic is considered here rather 
than under the heading of national taxation, as is the case in 
most books on American government. 

Tariff questions have bulked large in the history of American 
politics, more so, perhaps, than any other single issue or group of 
issues.^ The prevailing opinion in the thirteen states at the close 
of the Revolutionary War leaned towards free trade. But im- 
mediately after the new national government had been estab- 
lished Congress adopted a tariff in which the duties were relatively 
low although they may be said to mark the beginnings of a protec- 
tionist movement which soon gained momentum by reason of 
Alexander Hamilton's famous Report on Manufactures (1791), 
a document which still ranks as a classic of protectionist liter- 
ature. 

Hamilton argued for a protective tariff on four grounds, — 
political, industrial, military, and fiscal. , Protection, he claimed, 
would build up the home market and weld the nation together. 
Second, it would cause the occupations of the people to become 
diversified by stimulating a variety of manufactures. Third, it 
would foster shipbuilding and the rise of other activities which in 
time of emergency could be utilized for the national defense. 
And, fourth, it would provide a national revenue without arousing 
popular resentment. 

During the nineteenth century the tariff had its alternating 
ups and downs but its general course inclined upward, especially 
after the Civil War. For a time the Republican party stood for 
protection while the Democrats advocated a tariff for revenue 
otily; but in recent years both parties have become frankly protec- 
tionist. Political history in all countries has demonstrated that 
the policy of protection is not a suit of armor, to be put on and 
taken off at will. It is a pigmentation of the skin which cannot be 
removed. 

In the enactment of tariff legislation, moreover, the national 

^ For a full narrative see F. W. Taussig, The Tariff History of the United States 
(8th edition, New York, 1931), and Edward Stan wood, American Tariff Contro- 
versies in the Nineteenth Century (2 vols., Boston, 1903). 
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legislature has not shown itself at its best. The machinery of 
Congress is badly adapted to secure satisfactory results in tariff- 
making. Tariff measures are initiated by the ways and means 
committee of the House of Representatives, but lobbyists by the 
hundred, representing every type of industry, flock to Washington 
and put pressure on the committeemen. Then, when the committee 
has finished its draft, the measure is brought into the House 
where it may be amended in the interest of any proposition that 
can secure a majority. Having passed the House, the tariff bill 
goes to the Senate, where the process of amending is continued 
until the final outcome bears little resemblance to the original. 

To reconcile the numerous differences which exist between the 
two chambers a committee of conference is then appointed, and 
this committee sweats blood for weeks in making the final adjust- 
ments. Under this system every tariff, as finally adopted, is bound 
to be a mosaic of compromises, with no one directly responsible 
for it and nobody satisfied. On rare occasions, however, this has 
not been the case. When one political party controls a working 
majority in both House and Senate, when the leaders are agreed 
upon what they want, and when they have the support of the 
President, a tariff bill can be put through Congress in businesslike 
fashion. But the ordinary vicissitudes of American politics are 
such that these conditions are very seldom fulfilled. 

The travail of getting a tariff enacted is so great that Congress 
does not tackle the task at frequent intervals. This means that 
the schedules of customs duties may stand unaltered for several 
years, while industrial conditions undergo a considerable change 
meanwhile. Prices may rise in America, for example, or may fall 
in other countries. This, of course, makes it easier for foreign 
goods to vault the tariff wall. A depreciation of foreign currencies, 
in terms of the American dollar, has the same effect. Thus it 
comes to pass that a tariff which is adequately protective when it 
is adopted may afford inadequate protection to the American 
producer a few years later. 

To meet this situation Congress has inserted in recent tariff 
laws a so-termed “flexible clause.^^ This provision is based upon 
the principle that tariff rates ought to be high enough to place v 
American industry on exactly the same footing as foreign industr}^ 
so far as costs of production are concerned. If the tariff commission 
finds that the existing rates of duty do not accomplish this, the 
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President, by proclamation, may raise them.^ If the rates are 
higher than need be, he is empowered to lower them. As a matter 
of fact, however, relatively few changes have been made, either 
up or down, as a result of this flexible mechanism. Tariff schedules 
have been too deeply enmeshed in politics to permit their being 
adjusted, month by month, in accordance with strictly economic 
considerations. 

Obviously the tariff ought to be taken out of politics. The chief 
justification of a protective tariff is the desirability of safeguarding 
one country's standard of living against the competition of other 
countries in which these standards are lower. Hence the rates of 
duty on imports should be adjusted to differences in costs of pro- 
duction, and should be no higher than this discrepancy makes 
essential. In American, ^tariffs, however, very little heed has been 
paid to this principle. The rates have been fixed by the interplay 
of political pressure from interested quarters. And it is difficult 
to prevent this so long as congressmen are importuned by their 
own districts to see that the local industries are amply protected, 
whatever else happens. The flexible clause may point the way to 
an ultimate rationalizing of tariff schedules, but this is hoping 
for a good deal. 

Meanwhile the whole problem of tariff relations between differ- 
ent countries has been complicated by the adoption of the quota 
system in some of them. When even a high tariff wall does not 
suffice to keep out certain imports it has become the practice, in 
some European countries, to set a limit on the total quantity which 
may be brought in. Above this limit it is not permissible to import 
the specified goods, even on payment of the tariff duties. This 
practice makes it possible to exercise an absolute control over 
importations, quite irrespective of the cost of production or the ex- 
change ratios of the currencies involved. It represents a protective 
system carried beyond the tariff stage. 

Congress is not permitted to impose duties on exports, although 
it can subsidize exports if it so desires, and on some occasions has 
done so. Shortly after the armistice of 1918, for example, Congress 
revived the war finance corporation, one of the various war boards, 
"and empowered it tc(loan government money to exporters, espe- 
cially to exporters of agricultural products, thus stimulating Amer- 

^ For the organization and general functions of the United States tariff commis- 
sion see above, pp. 247-248. 
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ican foreign trade. Again, in 1934, it organized an export-import 
bank system to facilitate the sale of American farm products in 
foreign countries.^ The national government, moreover, may 
indirect^ encourage exports by giving subsidies to American 
vessels engaged in foreign trade. The merchant marine act of 
1920 gave the United States shipping board various powers in 
this direction.^ 
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The control of immigration is another important phase of the 
commerce power. By virtue of its authority to regulate foreign 
commerce Congress has passed numerous laws relating to the 
incoming of aliens. These laws prescribe the conditions under 
w^hich immigrants may enter the United States and exclude some 
classes of aliens altogether:: For example, the federal laws exclude 
all persons, except those engaged in the various professions, who 
come to the United States to perform labor under contracts made 
before their arrival. They also prohibit, with certain exceptions, 
the entry of Chinese and Japanese. A literacy test has been pro- 
vided since 1917 for all otherwise eligible immigrants. It requires 
ability to read some language, imt necessarily English. Among 
those excluded under all circumstances are insane persons, and 
persons likely to become public burdens, or afflicted with serious 
physical or mental ailments, as well as polygamists, anarchists, 
and persons who have been convicted of serious crimes. All aliens 
who are admitted must pay a head tax. 

After the close of the World War it seemed certain that an 
avalanche of immigration would descend upon America. From 
almost everywhere, throughout continental Europe, the stream 
started to flow across the Atlantic. So Congress busied itself with 
the preparation of measures which were expected to stem the tide. 
After an unsatisfactory experiment with stop-gap arrangements the 
national origins immigration law was passed in 1924. Under 
the terms of this law the total number of immigrants admitted into 
the United States (except from Canada, Newfoundland, Mexico, 
and the independent countries of Central and South America, to 
which the restriction does not apply) is limited to 154,000 pef' 


1 See above, p. 406. 

2 On the matter of subsidies to American merchant vessels and airplane trans- 
ports see below, pp. 430-431. 
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annum. Within this limit quotas are assigned to the various coun- 
tries on the principle that the annual quota of any nationality is a 
number which bears the same ratio to 154,000 as the number of 
white inhabitants in continental United States in 1920 having that 
national origin bears to the total white population of continental 
United States in 1920.’’ But the minimum quota of any nation- 
ality is not to be less than one hundred except in the case of per- 
sons ineligible to naturalization such as Chinese and Japanese who 
are excluded altogether. Filipino emigration now has a maximum 
of fifty persons per year placed upon it, but this does not include 
Filipinos emigrating to Hawaii. Determination of national origins 
in the United States is made by reference to a fixed classification 
which was worked out from the 1920 census figures. 

Under this arrangemepit Great Britain and Northern Ireland get 
by far the largest quota, larger than all other countries put to- 
gether. Germany comes next, and then the Irish Free State. No 
other country has a quota exceeding ten thousand. Immigration 
officers are stationed at the various American consulates and a 
permit must be had before the immigrant sets sail for the United 
States, j Supervision of the whole system is in the hands of the 
commissioner-general of immigration whose bureau is included in 
the department of labor. Under the law of 1924 immigration has 
ceased to be a problem except in some western states where the 
influx of Mexicans (who are not subject to the quota restriction) 
has given rise to a demand for the placing of limitations upon such 
immigrants. On the other hand the exclusion of Japanese immi- 
grants has wounded the national pride of that people and it has 
been argued that no harm would be done by extending the quota 
system to Japan inasmuch as this would let in only about one 
hundred Japanese immigrants per year — not a high price to pay for 
the removal of a serious international grievance. 

Congress may regulate ipt only the admission but the deporta- 
tion or expulsion of aliens/ Accordingly, it has authorized the com- 
missioner of immigration to deport, even after lawful admission, 
any alien who tries to foment revolution, or to spread subversive 
political doctrines, or who is convicted of certain crimes.) And, 
fof course, anyone whose entry into the United States is shown to 
have been unlawful can also be deported. Such deportees are sent 
back to their own countries. Deportation orders are issued by the 
immigration authorities, not by the courts, but from such orders 
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there is a right of appeal to the courts. Ordinarily, however, the 
courts will not interfere unless the facts alleged as the basis of a 
deportation order are unsupported by any substantial evidence. 
The burden of proof is on those who resist deportation, not on those 
who order it. 

Regulation of the Railroads 

Methods of It is chiefly by means of the tariff and ^hejmmigrati^^^ 
interlfcate Congress has exercised its power to regulate, commerce with 
commerce, foreign nations. But Congress also regulates commerce among the 
states and its work in this latter field has been even more important. 
For example, during the past fifty years or more there has been a 
steady extension of federal supervision over the railroads, most of 
which do an interstate business. Prior to ^1887 railroad regulation 
was left to the states, but this arrangement proved ineffective. 
The states could control railroad rates and service within their 
own boundaries, but had no jurisdiction over through-traffic. 
Consequently many abuses developed in the way of ^cnminaiions 
in favo r against , qtheLS^„()r, in favor_oUlarge 

shippers as against smaller ones. Likewise there were discrimina- 
tions in the matter of service, and sometimes favored shippers 
were given rebates from the rates fixed in the published schedules. 
These abuses could not be remedied except by federal regulation 
and in 1887 Congress took its first step in this direction. 

The inter- The interstate commerce act of 1887. laid down a series of regula- 
Serce^aS" which were intended to eliminate the abuses ipt^tioned in 

subsequent the foregoing paragraph. (^These regulat;gn^, prohibited ^discrimin ar^ 
acts. tion in rates or servicej they also forbadfergbating , and the pr acti ce 

to which the railroads had frequently been 
jlfiaorting. The act of 1887 and subsequent statutes established the^ 
principle th at railway rates must bara aa Qliablo ^n d musjjie^mt^ 
licly anncainced, after which they must not be raised without the 
approval of the interstate commerce commission, a body which 
was established to enforce these various regulations.} 

Work of the The functions of the interstate commerce commission include 
comml^ce ^^e c arryingj ^ol aU^the federal laws relating to steamship and 
commission, railroad companies^ exjgress and sleeping car companies, motor bus, 
anHlSHorTruck concerns, power transmission lines, and oil pipe ' 

1 For the organization of the interstate commerce commission see ahorse, pp. 242- 
243. 
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line companies, when engaged in interstate commerce. Its jurisdic- 
tion also extends to terminal facilities when used in connection 
with foreign or interstate trade. The commission may investigate, 
either upon complaint made to it or on its own initiative, any 
allegations of overcharge, or faulty service, or discrimination in 
rates made by all such companies. It is authorized, after proper 
hearings, to fix the maximum rates or fares, and also to make 
reasonable rules as to the character of the service. It has various 
other responsibilities with respect to the issue of securities by 
corporations engaged inpaterstate commerce.^ 

As the regulations now stand, all ra tes-^harged by carriers in 
interstate commerce must be approved as fair and reasonable by 
the commission before being put into effect; there must be no 
favoritism as between different shippers or patrons, no rebates, 
and no discriminations against any person or locality. With certain 
specified exceptions no free transportation may be given; and no 
railroad is allowed to carry any merchandise which it is itself 
engaged in producing. An eight-hour day was fixed for all railway 
employees by the Adamson law of 1916, and all work in excess of 
this amount must be paid for at overtime rates. 

Many other regulations apply to companies engaged in inter- 
state commerce. Sche<^les must be public, kept open to inspection, 
and must not be changed without due notice to the commission, 
which "may withhold its approval of the changes. The accounts of 
interstate carrriers must be kept according to methods which the 
commission prescribes and periodical reports based on this ac- 
counting system must be rendered. The interstate commerce 
commission has functions also with respect to safety-appliances, 
workmen's compensation, and the maximum hours of employment 
even at overtime wages. In addition to all these things it was 
instructed in 1913 to make a physical valuation of all the railroads 
in order that a more intelligent determination of rates might be 
made possible, and a few years later the commission was given 

^ The commission did not reach this position without a long and difficult struggle. 
In early days, when it issued an order, there was no means of enforcement except 
by applying to the federal courts and frequently the courts declined to intervene. 
„Then, in the late nineties, the Supreme Court ruled that while the commission 
could declare freight and passenger rates unreasonable it had no authority to 
impose any definite rate or schedule of rate^ on a railroad. But Congress presently 
set out to strengthen the commission by giving it various affirmative powers, 
especially in the Elkins act of 1903, the Hepburn act of 1906, and the Mann- 
Elkins act of 1910, as well as by the Transportation act of 1920. 
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various responsibilities with respect to the consolidation of railway 
systems. 

A word should be added concerning the relation between rate- 
fixing and railroad valuations mentioned in the foregoing para- 
graph. In brief, the connection between the two is this: The Con- 
stitution of the United States (Amendment V) provides » that 
'"No person shall be . . . deprived of . . . property without 
due process of law.” ^ And it is the function of the courts to protect 
individuals and corporations against such deprivations. Accord- 
ingly, if any action of an administrative body (such as the inter- 
state commerce commission) appears to involve the denial of a 
fair return upon a proper valuation of private property, such action 
can be negatived by the courts. For the denial of a fair return is in 
effect a deprivation of property, and to^^make this denial by ar- 
bitrary legislative or administrative action is to do it without due 
process of law.^ 

But what is a fair return? And how is the proper valuation of 
property to be arrived at? To the first of these questions the 
Supreme Court has given a very sensible answer, namely, that 
it is jektive to time, place, and circumstance. It may be four, six, 
or even eight per cent depending on the current rates of interest, 
the amount of risk taken by those whose money is invested in the 
property, and various other factors. A fair return is one that is 
fair in the light of all the circumstances, but each case must stand 
on its own feet. 

The second question, however, has not proved so easy to answer. 
Is the proper valuation of a railroad to be reckoned at what it 
originally cost, less an allowance for depreciation? Or what it 
would cost to reproduce the physical plant at present prices? Or by 
the amount of money that has been actually invested in it? Or 
what it would bring at public auction? Appreciating the difficulties 
raised by these questions, Congress in 1913 directed the interstate 
commerce commission to make its physical valuation of the rail- 
roads by giving “due consideration to all elements of value recog- 
nized by the law of the land for rate-making purposes.” 

The commission launched into this big enterprise and virtually 
completed it within ten years. The valuations were computeC 

1 The fifth amendment is a limitation on the powers of Congress but the provision 
is also incorporated in the fourteenth amendment as a limitation on the states. 

“ For an explanation of the term “due process of law” see below, pp. 480-483. 
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according to a rather complicated formula which did not in all 
cases use the cost of reproduction at current prices as a factor in. 
the appraisal. Accordingly, when a case involving the issue came 
before the Supreme Court in 1929, that tribunal ruled (by a five- 
to-three decision) that ^Hhe law of the land” required due con- 
sideration of present reproduction costs as one of the factors (al- 
though not the only one) in all such valuations.^ So the problem of 
getting a satisfactory valuation on which to determine a fair return 
is still an unsolved one. 

Meanwhile it should again be pointed out, even at the risk of 
undue repetition, that the interstate commerce commission has no 
general authority over carriers which keep strictly within the 
bounds of a single state. So far as they are concerned, each state 
provides its own regulations and its own regulating body, com- 
monly known as a railroad commission or public service board. 
This division of authority over carriers has been a great source of 
friction and annoyance to the public and to the companies. Every 
trunk railroad does both sorts of business, carrying some goods and 
passengers from one point to another within the same state under 
state regulations, and other goods and passengers between points 
in different states under federal regulation. 

The states, moreover, regulate the organization, the capitaliza- 
tion, and the borrowing powers of these companies (because each 
obtains its charter from the state and not from the federal author- 
ities), while the nation, through the interstate commerce commis- 
sion, is usually the deciding factor in determining the revenues and 
the conditions of service. It even determines, in some cases, the 
rates charged for strictly local traffic on the ground that a trans- 
portation company's schedule of rates is a unit and must be dealt 
with as a whole. Otherwise unduly low rates within a state would 
entail unduly high rates for interstate traffic in order to give the 
railroads a fair return. The Supreme Court has upheld its authority 
to do this,^ Thus much confusion has arisen from the endeavor of 
two authorities to regulate the same rate schedules. Regulation 

1 St. Louis & O’Fallon Railroad Company v. United States, 279 U. S. 461 (1929). 

2 Wisconsin v. C. B. & Q. R. R., 257 U. S, 563 (1922), commonly known as the 
^Burlington case. In this instance the interstate commerce commission, acting 

" under the transportation act of 1920, ruled that passenger fares should be fixed 
at more than two cents per mile in order to give the interstate railroads operating 
in the Wisconsin region an opportunity to earn a fair return as provided in the 
act. But the legislature of Wisconsin forbade fares of more than two cents per mile 
on any passenger train operating entirely within the state. 
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can never be satisfactory until it is placed in a single hand, that is, 
until some one authority is vested with power to control the 
organization, borrowing powers, income, rates, service, hours of 
labor, and every other incident of transportation. All these prob- 
lems are interwoven and no one of them can be solved without 
regard to the others. 

On December 27, 1917, the President of the United States, by 
virtue of war powers conferred upon him by Congress, took over 
the operation of the important railroads, placing them under a 
director-general named by himself. Congress subsequently pro- 
vided that the owners of the railroads should be compensated 
during the period of federal operation by being guaranteed a net 
income equal to the average net earnings of the three preceding 
years. For more than a year after the end of hostilities the na- 
tional government continued to operate the railroads under this 
arrangement, but in 1920 Congress passed the transportation act 
under the provisions of which the railroads were restored to 
private operation. 

This act introduced some new regulatory features. First, it 
provided that the interstate c ommerce cqmmissiqri must fix railroad 
rates high enough to enable the railroads in each region of the 
country, under honest, efficient, and economical management, to 
secure a fair return of from five-and-one-half to six per cent on the 
aggregate value of their operating properties. Note, however, that 
the act dae&^nqt guarantee that a railroad shall earn any return at 
all; it merely gives the railroads of a given region an opportunity 
to earn a fair return on actual values under proper management. 
In the case of an over-capitalized road this does not necessarily 
mean that it will earn enough to pay dividends.7 The act further 
provided that all net profits above the rate of six per cent upon the 
valuation of railroads, as fixed by the interstate commerce com-_ 
mission, should be subject to partial “recapture,” in other words 
that these surplus earnings would be divided in ' equal shares 
between the railroads and the goveriunent. The share accruing 
to each railroad was to be kept as a separate reserve fund until the 
total amounted to five per cent of the road^s valuation after which 
the excess could be used to help pay dividends or for other current- 
purposes. The share received by the government was to go into a ^ 
revolving fund for loans to weak railroads. As a matter of fact, 
however, there was very little recapture of surplus railroad earnings 
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because few railroads were able to make more than six per cent on 
their proper valuation, and Congress repealed this provision in 
1933. 

A second feature of the transportation act was its provision for 
the adjustment of labor disputes on interstate railroads. For this 
purpose a joint board, representing owners, employees, and the 
public, was set up but this arrangement proved unsatisfactory and 
in 1926 it was replaced by a different plan. Railroad labor disputes 
are now adjusted, in the first instance, by the parties directly 
involved. If this fails, however, the President of the United States 
is empowered to appoint a special mediation board of five members 
which may or may not include representatives of the owners and 
employees. This board, after hearing the issue, makes its recom- 
mendation to the President, and public opinion is supposed to do 
the rest. 

In the third place, the act of 1920 authorized the interstate com- 
merce commission tq„fix minimum-.rates as a means of preventing 
unwise and unprofitable competition among the railroads. This 
means that the commission now has power to determine both the 
minimum and the maximum charges in freight and passenger 
schedules. Likewise, it has authority over what are known as 
joint rates, that is, the through-rates on shipments over more 
than a single railroad. In such cases it determines how the proceeds 
of a joint rate shall be divided among the roads concerned and this 
division need not be according to the actual mileage involved. 

Finally, the transportation act aulhorized the consolidation of 
the railroads into a limited number of great systems. It directed 
the interstate commerce commission to draw up a plan for such 
consolidation in the several regions, and empowered it to approve 
any merging which the railroads might themselves propose in 
accordance with such a plan. But the act gives the commission no 
power to compel consolidations and thus far the railroads have 
noUtaken the initiative. Nevertheless this feature of the trans- 
portation act marked a departure from the traditional policy of 
Congress which, prior to the war, sought to hinder the railroads 
from consolidating. The old idea was to encourage competition 
"among them. But the government’s experience in managing the 
railroads during the war showed that unified management could 
be made to produce economies. 

With the onset of the economic depression in 1930 the traffic 
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on the railroads underwent a rapid and severe decline. Earnings 
fell off correspondingly. In no region of the country were they 
sufficient to produce the fair return on valuations which the act of 
1920 contemplated. A general increase in rates, it was felt, would 
only result in a further decrease of business and hence would not 
solve the problem. To make matters worse, many railroads found 
that they could not meet maturing obligations and in some cases, 
they defaulted the interest on their bonds. 

To ameliorate this situation two steps were taken. The recon- 
struction finance corporation made large loans of government 
money to the most needy railroads, taking such security for these 
loans as it was able to obtain. Likewise Congress made provision 
for a federal coordinator of transportation, appointed by the 
President, with the duty of promoting pr requiring economies, 
eliminating wasteful duplication of services and facilities, securing 
financial reorganizations, and recommending other measures for 
improving the stability of the railroads. A significant limitation, 
however, was the requirement that economies in railroad operating 
must not be effected by reducing the number of employees. 

In 1934 Congress passed a railway .pensions act which required 
all railroads to establish pension funds. The money for these 
funds was to be obtained by contributions from both railroad 
owners and employees. But the Supreme Court held the statute to 
embody an unwarranted extension of congressional authority and 
hence unconstitutional. Thereupon Congress resorted to a use 
of its taxing power in an effort to achieve the same end. By a 
new statute, passed in 1935, a tax is laid on railroads to provide a pen- 
sion fund for all employees who have reached the age of sixty-five 
and have completed at least thirty years of service. Whether this 
act of 1935 is constitutional has not yet been determined. 

From no regulation at all, fifty years ago, we have now developed 
a system of railroad regulation by no fewer than fifty boards, 
namely, the interstate commerce commission, forty-eight state 
boards, and a board for the District of Columbia. While the rail- 
roads of the United States are ostensibly managed by their private 
owners, that is, by officials and directors chosen by the stock- 
holders of the railroads, many important questions of railroad^ 
policy are now settled by law, or by the rulings of public commis- 
sions. Those who own the railroads, and those who manage them 
for the owners, do not finally decide what rates shall be charged, 
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what wages shall be paid, what trains shall be run, how many 
hours a trainman shall work, or how the railroad's accounts shall be 
kept. When one speaks of economic individualism and laissez-faire 
in America it is well to remember that so far as the railroads are 
concerned no such philosophy has been in operation for many years. 

Meanwhile there has developed a large amount of competition Regulation 
on ‘the part of motor stages and motor trucks. These agencies of t^nsp^ort. 
transport have some marked advantages over the railroads. They 
have no expensive rights of way to maintain but use the public 
thoroughfares. They require no costly terminals, freight yards, 
or passenger stations. They can pick up their loads at any point 
and deliver them to the consignee's door. They have been subject 
to virtually no official regulations as to quality or regularity of 
service, rates or fares, hours of labor, or minimum wages. This has 
enabled motor stages and motor trucks to cut heavily into the 
freight and passenger business of the railroads. 

Not until 1935, however, was Congress ready to provide that 
this form of interstate transportation should be adequately reg- 
ulated. Opposition to such a move was for several years sufficiently 
powerful to delay it. But in the end the desirability of regulation 
became so self-evident that statutory provision was made for 
bringing interstate motor transportation under the regulatory 
jurisdiction of the interstate commerce commission. The body 
has authority over the rates charged and the service given by 
such carriers with the exception of trucks carrying farm produce 
and those owned by individuals. 

Meanwhile the commission was relieved from some of its former 
responsibilities. Prior to 1934 the regulation of interstate telephone, 
telegraph, and of transoceanic cable companies was in its hands, 
thus giving the commission more than enough to do. To make the 
regulation of these utilities more effective, therefore, Congress 
authorized the creation of the. federal communications commission 
in 1934W To this new board was given all the supervisory powers 
over communication agencies previously exercised by the interstate 
commerce commission together with the authority over radio and 
television companies which, since 1927, had been vested in the 
federal radio commission. Provision was also made for the taking 
over of all communication agencies in time of war if the President 
so directs. 

1 For the organization of this commission see above, pp. 244-245. 
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Public Utility Holding Companies 

During the past fifty years there has been a great development 
in the field of public utilities. Electric lighting and power com- 
panies have been organized to provide services for even the smallest 
communities. In the earlier stages of this development a great 
many small companies were organized, each supplying the needs 
of its own neighborhood. But it was soon found that electric light 
and power could be produced more cheaply on a large than on a 
small scale, hence began the process of consolidating the little 
companies into big ones by purchasing them ^ outright. This 
consolidation, however, was not relished by the public because it 
seemed to result in the creating of large monopolistic corporations, 
and it was frowned upon by state legislatures as well as by regulat- 
ing commissions in the states. Accordingly resort was had to a new 
device known as the holding company. Under this arrangement a 
new corporation was organized with the sole purpose of buying and 
holding stock in the individual public utility companies. The 
latter continued to operate but their operations were supervised 
and controlled b^ the holding company which owned the stock. 

This system had some important economic advantages.”' It per- 
mitted local management of public utility plants to be continued 
while providing centralized financial backing and techn ical assist- 
ance of a high order.-^t stimulated small plants to improve their 
technique and earnings. On the other hand the holding company 
plan led to many serious abuses. Such companies have no physical 
assets as a rule but merely own the stock of smaller operating con- 
cerns. They sell to the public shares of their own stock based upon 
this ownership of other stock. In this process a very great and 
unwarranted infiatioxi-pf stock^issues has been possible. Having 
control of the operating companies, moreover, the holding com- 
pany has frequently forced the former into improvident contracts 
for its owm benefit, thus milking the smaller concerns in order to 
pay dividends upon the inflated stocks of the holding concern. 
Holding companies chartered in one state, again, frequently own 
the stock of operating companies which are located in other states, 
thus rendering state control of the whole financial structure vir- 
tually impossible. During the era of speculation, 1922-1929, an 
enormous amount of holding company stocks were marketed to the 
investing public at high prices on the basis of fictitious earnings; 
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then when the business recession came in 1930-1934, the values 
which were thought to be represented by these investments 
dwindled in many cases to a small fraction. Consequently a wave 
of nation-wide resentment against the holding company system 
was an inevitable result and this public attitude reflected itself in 
the demand for a congressional investigation. 

Out of the investigation, which disclosed a series of grave abuses, 
came the public utility holding company act of 1935. After defining 
a holding company as “any company which directly or indirectly 
owns, controls or holds with power to vote, ten per cent or more 
of the outstanding voting securities of a public utility company 
this law requires that all such companies shall be registered with 
the federal securities and exchange commission. ^ Faihng to do so 
they are forbidden to s^ll their securities in interstate commerce 
or make use of the mails in connection with their business. In 
order to be registered with the commission each holding company 
must file elaborate information covering all matters relating to its 
organization and activities; it must also conform to various re- 
quirements set forth in the law and must continue such conform- 
ance or its registration may be revoked. Strict rules relating to 
the issue of holding company securities are provided and it is the 
commission’s function to see that these are enforced. Likewise it is 
the duty of the commission to examine the structure and activities 
of every registered holding company, in order to determine whether 
these can be simplified, with power to require such simplification, 
even to the extent of virtually eliminating those holding com- 
panies which seem to be unnecessary to the operations of an 
integrated public utility system. 

The act of 1935, as passed by Congress, is a document of over 
twenty thousand words. Obviously it is impossible, in this brief 
discussion, to give even a summary of its numerous, varied, and 
often highly technical provisions. These provisions, however, 
relate to such matters as contracts between holding companies 
and their operating subsidiaries, inter-company loans, dividends, 
security transactions, sale of utility assets, the use of proxies at 
meetings, accounts and records, advertising, the eligibility and 
obligations of oflacers and directors, and the machinery for enforc- 
ing the law. Some of these provisions seem unduly drastic and go a 
good deal farther than the correction of abuses. Much will depend, 

^ See above, pp. 245-246. 
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however, upon the spirit in which the law is administered. It 
represents, in any event, a notable extension of the federal govern- 
ment’s regulating power under the commerce clause of the constitu- 
tion, — assuming, of course, that the act will be upheld, which is 
not a certainty until the Supreme Court has passed upon it. 

Promotional Activities 

What has been said in the foregoing pages has reference chiefly 
to the regulatory work of the national government in the domain 
of foreign and interstate commerce. But not all the work of the 
federal authorities in this field is of a regulatory character. Much 
of it, on the contrary, is promotional and constructive. It aims to 
develop and expand the commerce of the United States both at 
home and abroad. It is concerned, for exajnple, with the develop- 
ment of the American merchant marine and the provision of 
adequate aids to navigation, the exploitation of foreign markets, 
the compilation of trade statistics for the information of importers 
and exporters, the encouragement of air transportation, and the 
establishment of landing fields. 

The Constitution of the United States not only gives Congress 
power to regulate foreign and interstate commerce but it likewise 
declares that the judicial power of the national government shall 
extend to ‘^all cases of admiralty and maritime jurisdiction.” ^ 
Because of this latter provision the Supreme Court has held that 
the paramount authority of the federal government does not 
depend upon the question whether a vessel is engaged in foreign or 
interstate commerce but extends to all voyages which are maritime 
in character and on navigable waters, even if made wholly within a 
single state — for example, a voyage between Rochester and Buffalo 
or between Cleveland and Toledo. ^ AR^n^gable waters within 
the United States are under federal control and much attention^^ 
has been given by Congress to the improvement of rivers, lakes, 
and harbors in order that commerce may be facilitated. On many 
occasions a “rivers and harbors bill,” carrying large appropriations 
for this purpose, has been passed, but unfortunately much of the 
money has been frittered away on minor projects which have 
only a very slight relation to the upbuilding of trade. 

In order that a country may build up a profitable trade, both 


1 Article III, Section 2. 

2 The Lotta wanna, 21 Wallace, 55S (1874). 



THE REGULATION OF COMMERCE 


431 


with foreign lands and between different parts of its own territory, 
it needs vessels of its own. Commerce that depends on the use of 
alien vessels is insecure because the outbreak of war between two 
foreign countries may keep these ships at home. Consequently it 
has been the policy of the United States to encourage the upbuild- 
ing of an American merchant marine. Ever since the Revolution 
there has been such a fleet but from time to time it has varied 
greatly in size. Different methods of encouragement have been 
used. One of them is the restriction of all trade between American 
ports to vessels of American registry. No foreign vessel is permitted 
to carry passengers or freight directly from one American port to 
another. Sometimes actual subsidies are also given to American 
companies engaged in foreign trade, usually under color of lucrative 
payments for the carrying of mail. During the World War, more- 
over, a large number of vessels were constructed by the govern- 
ment as a public enterprise and for a time after the war these ships 
were operated by the United States shipping board, but ultimately 
most of them were sold to private companies. 

The federal laws contain many provisions relating to the manage- 
ment of American merchant vessels, particularly in the interest of 
safety and for the protection of seamen.^ These rules are enforced 
by the steamboat inspection service. Aids to navigation are also 
maintained by the federal government, including lighthouses, 
buoys, landmarks, lifesaving stations, radio-beam stations, and 
coast patrols. The national government also makes surveys of the 
coasts and provides charts for the use of navigators. Mention 
should also be made of the greatest enterprise ever undertaken by 
any country for the promotion of its own maritime commerce, 
namely, the building and maintenance of the Panama Canal . 

The national government, during the past twenty years, has also 
been spending large sums of money, in co5peration mth the states, 
for the building of njotor highways. This has resulted in the con- 
struction of a national highway system over which a large part of 
the inland commerce in passengers and freight is now being carried 
by motor vehicles. ^In^ 1926 _the _. department of commerce was 
authorized by Congress to promote transportation by air. Accord- 
ingly it has assumed the duty of examining and licensing aircraft 
and pilots, conducting research on air navigation problems, and 

^ For example, the La Follette seamen’s act of 1915 and the merchant marine 
act of 1920, 
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providing information on civil aviation. By liberal subsidies to 
private companies for the carrying of air mail, moreover, new 
routes have been opened and maintained. 

The progress of commerce depends not only on ships and rail- 
roads, motor trucks and airplanes, but upon the possession of 
accurate knowledge concerning markets, prices, and business 
opportunities. In foreign countries this data is gathered by Amer- 
ican consuls and by commercial attaches who are stationed at 
American embassies abroad. To assist in the development of 
domestic trade the federal government maintains offices (under 
the supervision of the department of commerce) in all the principal 
cities of the United States. Their function is to cooperate with 
local business organizations such as chambers of commerce and 
boards of trade in the development of horne markets for American 
products. During the ten years following the close of the World 
War great efforts were made to build up foreign commerce, but of 
late more attention has been directed to the cultivation of trade 
within the nation itself. 

This raises an important question of public policy. Should the 
United States follow the example of Great Britain in the nine- 
teenth century, and of Japan in the twentieth, by trying to build 
up a huge trade with other parts of the world? Or should the 
efforts of the national government be concentrated on the home 
market of nearly a hundred and thirty million people with the 
idea of having them use all the commodities which are produced 
in the United States? It has been forcefully argued that the up- 
building of a large foreign trade necessitates naval expansion as a 
means of safeguarding it and eventually draws the nation into 
political entanglements which not infrequently lead to war. Like- 
wise it places a country/s economic system on an insecure basis 
because in the vicissitudes of international politics the foreign 
trade may suddenly be cut off, thus precipitating a serious indus- 
trial depression. On the other hand Am erica produces a large 
cotton, and other products of the soil which 
cannot be profitably marketed at home, and American industries 
are equipped to supply more goods than the domestic demand can 
utilize. Similarly there are many things, such as sugar, tea, coffee, 
rubber, silk, and bananas which cannot be produced in sufficient 
quantities here and must be imported. Attempts have been made, 
with rather indifferent success, to negotiate commercial treaties 
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whereby an exchange of products would be arranged on a mutually 
agreeable basis. The question whether the United States should 
attempt to capture a sizable fraction of the world^s commerce or 
should be content with a national self-sufficiency is one that will 
have to be answered within a few years. ^ 
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CHAPTER XXIV 


INDUSTRY, AGRICULTURE, AND LABOR 

All that makes existence valuable to anyone depends on the enforcement of 
restraints upon the actions of other people . — John Stuart Mill. 

It is difficult to draw a sharp dividing line between commerce 
and industry. Generally speaking, however^^dndustry produces 
and commerce distributes. ; One is an instrumentality of production 
while the other is part of the mechanism of exchange. The two, 
however, are interdependent, for industry on a large scale cannot 
exist without commerce to market its products, while commerce 
without industry would be even less fortunately situated. In the 
United States both have developed together. Handicraft indus- 
tries have expanded into huge manufacturing plants which send 
their products into the commerce of the nation and throughout 
the world. Hand-in-hand with this has come the rise of great in- 
dustrial corporations, owned by thousands of stockholders but 
managed by small groups whose responsibility to these owners is 
neither direct nor definite. For a long time it was assumed that 
competition among these industries would serve as an automatic 
protection against high prices, but this did not prove to be the 
case. Frequently the large industrial corporations, instead of enter- 
ing into vigorous competition with one another, formed trusts or 
combinations to restrain trade and stifle competition for their own 
profit.^ 

The Control of Industrial Corporations 

Although the evils resulting from these combinations were widely 
recognized for many years. Congress refrained from any serious 
attempt to provide a remedy until 1890. The whole problem was 
left to the states, which, in somewhat intermittent fashion, tried to 
enforce the old principle of the common law that all combinations 
which unreasonably restrain trade are illegal and may be dissolved. 

1 They have been called trusts because a common way of creating a combination 
was by vesting the stock of several companies in the hands of trustees. These 
trustees, in possession of the stock, had power to elect the directors of the several 
companies and to dictate a common policy for them ail. 
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But this desultory work of the states became less effective as the 
industries broadened their scope. Spreading over several states 
they were able to evade regulation by any of them. In the end 
some of them were able to crush out their weaker competitors, 
raise prices, and establish a virtual monopoly in their own lines of 
business. 

To cope with this problem Congress in 1890 enacted the Sherman 
anti-trust act, the first provision of which was as follows : 

“Every contract, or combination in the form of trust or otherwise, 

or conspiracy in restraint of trade or commerce among the several 

states or with foreign nations, is hereby declared to ,be illegal.” 

This paragraph, it will be noted, makes no distinction between 
combinations which are unreasonable and those which are not. 
Going further than the common law it prohibited all combinations 
in restraint of trade, whatever their nature or merits. Not only 
that but it provided for the criminal prosecution of any one violat- 
ing the act, and even for the confiscation of such property as was 
concerned in the unlawful conspiracy. The Sherman law had 
plenty of teeth in it. 

But no law, however drastic its provisions, is worth much unless 
machinery is established for enforcing it. And none was provided 
in this case. Congress merely assumed that the attorney-general 
of the United States would attend to the enforcement of this as of 
other federal laws. The attorney-generabs office had other things 
to do, however, and after an ineffectual attempt to enforce the law 
in one case the Sherman law virtually was permitted to go to 
sleep on the statute-book.^ Then President Theodore Roosevelt, 
on his accession to office in 1901, decided to get after the trusts, 
and as a first step persuaded Congress to create a bureau of cor- 
porations with the function of investigating violations of the law. 
Armed with facts which this new bureau provided he thereupon 
instructed the attorney-general to begin prosecutions and some of 
these were carried to a successful outcome. 

In 1904, for example, the Supreme Court rendered its decision 
in the Northern Securities Case,^ followed seven years later by 

1 United States v. E, C. Knight Co., 156 U. S. 1 (1895). This was a case against 
certain sugar refineries in Pennsylvania which had combined. The Supreme Court 
held that the combination was not shown to be engaged in interstate commerce 
and hence that the Sherman act did not apply. 

2 Northern Securities Co. v, U. S., 193 U. S. 197 (1904). 
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similar rulings, notably in the Standard Oil Company's Case and The anti- 
the American Tobacco Company's Case. ^ All these decisions held d^isions. 
that the concerns in question were combinations in restraint of 
trade and ordered their dissolution. In rendering its decision in one 
of the later cases, however, the Supreme Court explained that the 
mere existence of an industrial combination did not render it 
illegal, but that every such combination had to be adjudged in 
accordance with its real purpose. So although the court held these 
particular concerns to be illegal, it served notice that combinations 
would not be ordered to dissolve for the mere reason that they 
happened to restrain trade but only when it appeared that they 
were able and ready to restrain trade unreasonably. In other 
words, the Supreme Court read into the opening provision of the 
Sherman law something that Congress had left out, and its dictum 
passed into popular discussion as “the rule of reason." 

Not every combination of industries is harmful. There are Merits and 

cj[©f0ct/S of 

“good trusts and bad trusts" as Theodore Roosevelt once said, theanti- 
Strenuous industrial competition is not an unmixed blessing. Some- 
times it involves a cutting of prices below the profit point and en- 
tails a reduction in wages as well. Free and unrestrained competi- 
tion has often turned out to be a form of economic wastefulness 
from which the public gains nothing in the end.^ When the national 
government in 1917 took over the operation of the railroads, for 
example, it at once proceeded to do on a huge scale what it had 
always prevented the railroads themselves from doing. It put 
everything under central control, eliminated duplications in serv- 
ice, abolished competition in rates, and operated every mile of 
trackage as part of one giant transportation monopoly. Great 
savings in the operation of the railroads were made in this way, 
thus demonstrating that there are times when more can be ac- 
complished by the elimination of competition than by the com- 
pulsory fomenting of it.^ Administrative supervision such as is 
exercised by the interstate commerce commission and the federal 
communications commission is more salutary from the public 
point of view than the sweeping provisions of law can hope to be. 

1 221 U. S. 1 (1911), and 221 U. S. 106 (1911). 

2 Realizing the handicap which the Sherman law imposed upon concerns which 
were engaged solely in foreign trade. Congress in 1918 passed the Webb-Kenyon 
act exempting such concerns from the rule against combinations, 

3 These economies were offset, however, by increases in the number of employees, 
the rate of wages, and the allowances for overtime work. Consequently the govern- 
ment’s operation of the railroads resulted in a heavy deficit. 
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Meanwhile, in 1914, Congress enacted the Clayton act and the 
federal trade commission act which, although they did not repeal 
the Sherman law, placed the whole matter of industrial regulation 
on a simpler and saner basis. This legislation recognized that there 
were many business abuses, other than those resulting from monop- 
oly, which ought to be eradicated, — unfair competition and decep- 
tive advertising, for example. In addition to forbidding these 
practices, therefore, the laws provided for an enforcing body known 
as the federal trade commission.^ This board took over the work 
formerly done by the bureau of corporations in the department of 
commerce and assumed many new duties as well. The functions of 
the federal trade commission are twofold, legal^and economic. In 
the first place it is charged with the duty of enforcing the laws 
against any combination which, in its judgment, is kmreasonabl}^' 
restraining interstate trade. Likewise it is responsible for the en- 
forcement of the laws which prohibit interlocking directorates 
among large industrial corporations. The Clayton act declared all 

unfair methods of competition^^ in interstate commerce to be 
unlawful and the federal trade commission has the duty of en- 
forcing this provision. Tying-contracts, so-called, are an example, 
that is, contracts which require a merchant to buy exclusively from 
some one dealer. And all forms of misrepresentation with respect 
to the quality or properties of merchandise come within the cate- 
gory of unfair practices. 

Before the federal trade commission was established it was pos- 
sible for misrepresentation to be made the basis of prosecution in 
court. But this remedy was slow and costly. Now all that need 
be done is to file a protest with the commission, stating the facts. 
Thereupon a preliminary investigation is made. If the commission 
finds that the protest seems to have an adequate basis it cites the 
offending individual or corporation to appear and explain. Then if 
the explanation is not satisfactory it issues an order to “cease and 
desist,^^ in other words to discontinue immediately the practice 
which was the basis of the complaint. The first step in the exercise 
of its enforcement authority is to issue such an order. If this order 
is not obeyed the commission can bring the offending individual or 
corporation into the federal courts. On the other hand, those 
against whom an order is issued have a right of judicial appeal. 

The economic powers of the commission include the right to 


^ For the organization of the federal trade commission see aho'&e, pp. 243--244. 
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investigate the business methods and practices of industrial and 
mercantile concerns engaged in foreign or interstate commerce. 

To this end it has authority to summon anyone before it and to 
compel the production of business records. On the basis of its in- 
vestigations the commission makes a report to Congress from time 
to time, and these recommendations sometimes lead to the enact- 
ment of additional regulatory laws. Likewise the federal trade 
commission has worked out lists of unethical methods in different 
forms of business and in many instances has been able to secure 
the elimination of these practices through the voluntary coopera- 
tion of the business men concerned. ^ The commission functions as 
an umpire to secure fair play and an observance of the mles by 
business concerns. By its active efforts the general standards of 
American business havQ been notably improved during the past 
twenty years. It should be emphasized, however, that the com- 
mission's work relates only to business that is done on an interstate 
scale. It has no jurisdiction over purely local industries. 

With the beginning of the depression in 1930 a good deal of un- a new 
fair competition in industry recommenced. Prices fell rapidly; arSes^”^ 
workers were discharged in large numbers; those who remained at 
work had their wages reduced; many industrial plants were shut 
down altogether while others operated on a part-time basis; and a 
price-cutting competition was virtually forced on many industries 
in the effort to keep themselves going at all. Here was a problem 
calling for governmental intervention from a new angle. Tradi- 
tionally the public authorities had made it their business to foster 
industrial competition. For a generation they had been trying to 
curb monopolies, trusts, and all other practices in restraint of trade. 

Now it appeared that competitive rivalry was being carried too far. 

Left unchecked there would be a general lowering of wages and a 
reduced standard of living in the country as a whole. 

The National Industeial Recovery Program 

In an effort to check the downward march of prices and wages The 
due to this emergency competition Congress in 1933 passo^the fndi^trial 
national industrial Recovery act. Its principal aims were to-'-eW- 
inate child labor, 'Secure the maintenance of minimum wages, purposes. 

1 Such unethical methods include the deceitful imitation of trade-marks and 
labels, the ambiguous branding of merchandise, and the circulation of false reports 
about competitors. 
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shorten the hours of weekly work and thus spread employment, 
promote the practice of collective bargaining by workers, prevent 
unfair practices in business, increase the purchasing power of the 
people, encourage more planning in industry so as to prevent over- 
production, and assure to producers a fair price for their goods. 

To accomplish these ends the President was authorized to set up 
a national recovery administration. For a time it was headed by a 
single administrator but subsequently a board was placed in charge 
of the work. The anti-trust laws were virtually suspended and in- 
dustries were required to work in unison, not in rivalry. More 
specifically it was ordered that the various industries of the coun- 
try should formulate, each for itself, a ^^code of fair competition'^ 
which, after approval by the President of the United States, 
would have the force of law. In each industry, moreover, this code 
was to be enforced by a code authority, a board representing em- 
ployers, workers, and the public. It was further stipulated that no 
code would be approved unless it provided for the elimination of 
child labor, the fixing of minimum wages, the establishment of 
reasonable working hours, and the right of employees to bargain 
collectively with employers through representatives of their own 
choosing. Prior to the approving of each code the national recovery 
officials made provision for public hearings at which all interests 
were entitled to be represented. 

But there are several hundred types of industry in the United 
States. And it soon became apparent that the formulation of codes 
for all these varied industries, ranging from lumber mills to barber 
shops, would take many months. Meanwhile the government was 
desirous of getting quick results, for the unemployment situation 
had become serious. Accordingly it was decided that the President 
should call upon all employers, irrespective of their industries, to 
give their temporary adhesion to a ^'blanket code" which would 
serve until regular codes for the individual industries could be 
framed and approved. This blanket code fixed the maximum hours 
of daily and weekly work, the minimum wages to be paid, and pro- 
vided that no person under sixteen years of age should be regularly 
employed. 

More than two million employers accepted this temporary code 
within a few weeks and were given a special insignia (the Blue 
Eagle) to display in their places of business as a mark of their 
compliance. In a great many cases their acceptance involved a 
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reduction in the working-hours of employees, and this^ in turn, 
entailed the taking-on of additional workers. For the moment this 
helped to reduce unemployment but it also increased the costs of 
production and the prices of merchandise, whereupon the demand 
for goods began to fall off. One factor tended to offset the other. 

The codes, moreover, frequently contained provisions which fixed 
minimum prices above the previous level and this was naturally 
unpopular with the consuming public. 

Meanwhile the constitutionality of the national industrial re- Thecon- 
covery act was called into question upon two grounds. First was issuesin- 
the contention that it went beyond the commerce power of Con- " 

gress. The framers of the law had sought to bring it within this 
power by asserting in the preamble that its purpose, among other 
things, was ^‘to remove-, obstructions to the free flow of interstate Confess to 
and foreign commerce which tend to diminish the amount thereof.’^ Sustry.^^ 
Thus they attempted to maintain the proposition that industries 
operating wholly within the bounds of a single state might be 
'subjected to regulation by Congress if their operations could be 
held to affect, even in an indirect way, the processes of foreign or 
interstate commerce. Such a proposition went far beyond any- 
thing previously attempted in the way of extending the commerce 
power of the national government. Even before the constitutional 
issue had been settled, however, it became apparent that the en- 
forcement of codes for all industries, big and little, from automobile 
factories and textile mills to clothes-pressing establishments and 
beauty parlors, would be an impossible task. On the recommenda- 
tion of the President, therefore. Congr ess in 1935 .amended the 
nationaLindustrial recovery act in such way as to confine its codes 
of fair competition to industries actually engaged in interstate 
business, in other words to the large industries. Likewise it placed 
a time-limit on the duration of the law. 

The other ground upon which the NRA was aJiacked.hadJo do 2 . The 

- , . delegation 

withjts delej§jbiQa,pl legislative power to. the executive^ branqh. of 
of the government. In passing the law Congress gave the President 
an unprecedented range of power over industries. It placed in his 
hands the right to approve codes which, upon his approval, be- 
came the law of the land. This, it was contended, involved an ab- 
dication by Congress of its lawmaking authority. Industries, with 
the approval of the executive, were empowered to make rules, 
with the force of law, fixing hours, wages, prices, and conditions 
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of work. The constitution provides that “all legislative power 
herein granted’’ shall be vested in Congress, and the contention 
was that Congress could not delegate this authority to anyone. 

The Supreme Court in the Schechter Case (1935) unanimously 
declared the national industrial recovery act unconstitutional on 
both grounds.^ It ruled that Congress had no power to regulate 
industries which did business wholly within the bounds of a single 
state. It rejected the proposition that such business could be 
brought under federal regulation for the mere reason that it might, 
in an indirect and incidental way, affect or obstruct the free flow 
of interstate commerce. Likewise the court held that the recovery 
act represented a delegation by Congress of legislative powers 
which, under the constitution, could not be exercised except di- 
rectly. This decision, made unanimously and in unequivocal 
terms, reaffirmed the principle that while the provisions of the 
constitution will be interpreted in a liberal spirit, as respects the 
commerce-regulating power of the national government, there is 
a limit beyond wffiich this liberality cannot be carried. 

Having thus encountered constitutional difficulties in the 
attempt to place all industries under codes of fair competition, the 
national government turned its attention to the possibility of 
providing supervision for some of the basic industries one by one, 
particularly those closely concerned with natural resources. Con- 
gress made a beginning in this direction by passing the Guffey 
coal act (1935). This measure undertakes to regulate the condi- 
tions under which coal may be mined for shipment in interstate 
commerce. Among other things it guarantees to workers engaged 
in this industry the right of collective bargaining. At the time 
when this measure was before Congress there was serious doubt as 
to its constitutionality in that it undertakes to control conditions 
of industry within a state on the assumption that the subsequent 
shipment of the product in interstate commerce gives it such 
power. This issue will presently have to be decided by the courts. 

Industrial and Social Security 

In a message which he sent to Congress during the summer of 
1934 President Franklin Roosevelt called attention to the need of 
federal legislation to promote industrial and social security in the 
United States. It is one of the lessons of economic history that 

^ See above, p. 78. 
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recessions in industry and employment will come from time to 
time. That being the case it is desirable to make such provision 
as will prevent the unemployed, in these eras of economic depres- 
sion, from becoming a heavy and unprepared-for burden upon the 
public treasury. Likewise it is a well-recognized social fact that 
many thousands of industrial workers, when they reach an ad- 
vanced age and are no longer able to work, find themselves without 
means of support and have to be assisted by private or public 
agencies. European countries have made provision for the support 
of superannuated workers by systems of old age pensions, but 
not until 1934 did the government of the United States undertake 
such a project oh a nation-wide basis. 

As a first step in the framing of a program the President ap- 
pointed a committee oi\ economic security which in due course 
submitted an elaborate report with some definite recommendations. 
These were then embodied into a measure which Congress enacted 
as the social security act of 1935. In this measure provision is made 
for the administration of the whole system by a social security 
board of three members appointed by the President for terms of 
six years. The board is made a part of the department of labor 
but is expected to assume a large measure of independence in its 
work. The law requires that members of the board shall engage in 
no other business, vocation, or emplo 3 nnent during their terms of 
service. 

Two classes of persons are involved in the old age pension 
problem. The first are those who are ^ready advanced in years 
o^who are nearing the age at which they can no longer hope to 
support themselves by labor. The second class includes the young 
and active, those in the twenties and thirties, for whom ultimate 
provision can be made through the contributions of industry over 
a period of years. As respects the first categor}^ the act of 1935 sets 
up a nation-wide system of old age pensions to be directly admin- 
istered and financed in part by the states. The federal government 
offers to match payments made by the states to needy persons, 
sixty-five years of age or more, up to fifteen dollars a month per 
person. In addition it agrees to contribute five per cent of its total 
grant towards the administrative expenses of the system. It should 
be noted, therefore, that the social security act is based upon the 
expectation .that each state will set up its own old age pension 
s^tem, paying to each qualified person whatever allowance it 
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sees fit. The national government merely contributes half the cost 
of such pa 3 mients up to a maximum of fifteen dollars a month. 
There is no basis, therefore, for the common impression that 
thirty dollars a month is the maximum that can be paid, A state 
may pay old age pensions of twice that amount, if it chooses, but 
the federal government’s contribution is limited to the monthly 
grant-in-aid of fifteen dollars. The balance must be financed by 
the states themselves. The federal government’s contribution, 
moreover, hinges upon the fulfillment of certain conditions. Before 
a state can obtain its federal grant-in-aid it must adopt a state- 
wide plan of old age pensions, must establish a state agency to 
administer it, and must work out a method of administration which 
the federal board approves. 

As respects the providing of old age pensions for those who are 
not now approaching the eligible limit, provision is made to 
liquidate the ultimate burden by the contributions of such workers 
during their active working years. To this end it is arranged that 
persons in all employments, other than those which are specifically 
excepted,^ shall have a certain percentage of their wages or salaries 
paid by their employers. These contributions are to be invested in 
bonds issued by or guaranteed by the United States. On reaching 
the age of sixty-five each person for whom the contributions 
have been made over a term of at least five years will receive an 
annuity the amount of which is based upon the length of time 
the contributions have been made and the amount of wages paid 
to him, but no annuity may exceed eighty-five dollars per month. 

The social security act also provides for a system of unemploy- 
ment compensation. The federal government agrees to pay to 
any state which adopts an approved unemployment compensa- 
tion law ^^such amounts as the social security board determines 
to be necessary "for the proper administration of such law,” pro- 
vided the total amount of such grants-in-aid does not exceed a 
designated amount appropriated by Congress. Every non-exempt 
employer is required to pay a tax with respect to persons in his 
employ.^ The tax is one per cent of wages for 1936, two per cent 


1 The excepted classes include agricultural labor, domestic service, casual labor, 
government employment, and employment by a religious, charitable, financial, or 
educational institution. 

2 To attain this maximum, service for over forty years at a salary of at least S250 
per month would be necessary. 

=* The exemptions are substantially the same as in the case of contributions for 
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for 1937, and three per cent thereafter. But an employer may 
credit against this federal tax ninety per cent of the payments 
which he may have made for the same period into a state unem- 
ployment compensation fund provided such state system has been 
approved by the federal authorities. Various conditions are laid 
down in the law which must be satisfied in order to obtain this 
approval. One of them is that all moneys received by the state 
unemployment compensation fund shall be immediately paid 
over to the federal treasury. Thus the entire proceeds from the levy 
upon payrolls will go into an unemployment trust fund, estab- 
lished in the treasury of the United States and invested by the 
secretary of the treasury in national obligations. From this fund 
payments of unemployment compensation will be made under 
conditions set forth in the law. The expectation is that all the 
states will in due course set up their own systems of unemploy- 
ment compensation, subject to national supervision, assistance, 
and investment; likewise that the details of administration will 
be handled by state agencies. 

In addition to its provisions for' old age annuities and unem- Other pro- 
ployment compensation the social security act makes arrange- 
ments for federal grants-in-aid to states which have approved 
plans for the-support of dependent children. The approval of 
such plans is a responsibility of the children's bureau in the de- 
j)artment of labon Federal aid is also provided to the states in 
connection with 'inaternal and child health servic^, the care of 
crippled children-;' child welfare in general, and^'Vocational re- 
habilitation. These arrangements, however, are merely a continua- 
tion and elaboration of activities in which the federal government 
has been engaged for^a number of years. The act likewise carries 
an appropriation for assisting the public health work of the states 
and for helping those states which maintain approved plans of 
assistance to the needy blind. 

The social security act of 1935 is one of the most far-reaching Summary, 
statutes ever enacted by Congress. It is based upon the idea 
that the support of aged workers, and the maintenance of the 
unemployed, should not be matters of charity or dole-granting, 
but ought to be regarded a^items in industry’s costs of production. / 

These charges should be absor5eT~ih the general leveFoI prices. 

old age annuities, with the addition of all employers having fewer than four em- 
ployees. 
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And with this fundamental economic philosophy no reasonable 
fault can be found. The present legislation endeavors to place 
social insurance on what will ultimately be a self-sustaining basis, 
and to that extent it embodies a sound principle. On the other 
hand, however, it may properly be criticized in that it leaves 
large elements of workers out of consideration — farm laborers, 
for example, and those employed in domestic service, together 
with all those working in places with fewer than four employees 
(so far as unemployment compensation is concerned). The reasons 
for this seem to have been largely political, a disinclination to 
antagonize the farmer and the great number of small employers. 
There would seem to be no good reason, moreover, why ordinary 
workers in scientific and educational institutions (such as janitors, 
gardeners, library employees, etc.) should be denied the advan- 
tages of social insurance. Many practical difficulties are certain 
to be encountered in the administration of the law and frequent 
amendments will doubtless be found necessary, if the act is held to 
be constitutional. 


Agricultural Adjustment 

/ The Constitution of the United States makes no mention of 
agriculture, although this was the principal vocation of the people 
in 1787. It gives the federal government no express powers in 
relation to agriculture. But agricultural products are transported 
in interstate commerce, and to that extent they come within the 
jurisdiction of the federal authorities. Congress, moreover, has 
power to levy excises on the produce of the land, as on all other 
commodities, and can use this taxing power to regulate the volume 
and character of agricultural production. It can discourage one 
crop by taxing it and encourage another by leaving it exempt. 
Finally, the national government, by grants of money to the 
states, or by its own direct expenditures, has been able to do a 
great deal for the benefit of American agriculture in all its branches.^ 
American agriculture has had three general problems to solve 
and in each of these it has had the assistance of the^^national gov- 
ernment. The first is the problem of improving th^technique of 
agricultural production so that more can be raised from a given 
amount of land and, labor. The scientific research work of the 
public authorities, the improvements in machinery, and the better- 
^ See aho'Qe, pp. 232-233, and pp. 403-406. 



INDUSTRY, AGRICULTURE, AND LABOR 447 


ing of methods have combined to increase agricultural production 
to a point where it exceeds the normal demand. The second prob- 
lem of the agriculturist is to obtain capital or credit with which 
to finance his operations during the interval between seed-time 
and harvest, or during the period when his livestock is growing 
to maturity. By an elaborate system of agricultural credit the 
federal government has done its share for him in this regard.^ 

Finally, there is the problem of finding a market for the products 
of agriculture at remunerative prices. Until recent years the 
federal government did not concern itself to any large extent with 
this question except to assist the agriculturist by providing in- 
formation, setting up standards of quality, regulating the ex- 
changes in which agricultural products are sold, and endeavoring 
to prevent speculation ip. these products to the detriment of the 
farmer.^ 

During the World War the agricultural interests of the United Theagri- 
States were extremely prosperous, but during the years which j°ustment ' 
followed the close of this conflict the price level of agricultural 
products underwent a marked decline due to the slackening of the 
European demand. Agriculture in many parts of the country 
became unprofitable because labor costs and the prices of indus- 
trial products did not fall to a similar extent. In 1929, therefore, 

Congress passed an agricultural marketing act which aimed to 
promote and finance cooperative marketing as well as to stabilize 
agricultural prices. As this measure did not succeed in fully 
achieving its purpose it was followed in 1933 by a more compre- 
hensive and far-reaching measure, known as the agricultural ad- 
justment act. The primary aim of this measure was to raise the */' 
prices which the agriculturist would receive for his products. 

To this end the secretary of agriculture was empowered to secure 
a reduction in the anaount of agricultural products raised each 
year, thus eliminating, the surpluses which had operated to hold 
^prices down. This reduction was to be secured, in the main, by 
making voluntary agreements with farmers, plantation owners, 
and raisers of livestock whereby they would curtail production 
in return for cash payments from the national treasury. The 
money for these payments was to be obtained from processing 

1 See ahote, pp. 403-406. 

2 In 1922, for example, Congress passed an act regulating the sale of grain for 
future delivery. 
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taxes as already explained. So far as raising the prices of agri- 
cultural products is concerned, the measure fulfilled its purpose, 
in part at least, but in 1936 it was declared unconstitutional by the 
Supreme Court as an infringement upon the power of the states to 
control the methods of agriculture.^ Thereupon Congress under- 
took to achieve the same end by other methods which it is hoped 
will prove to be within the taxing and appropriating powers of the 
national authorities. 

The National Government and Labor 

Labor relations, throughout the greater portion of American 
history, have been left to regulation by the several states. From 
time to time, however, Congress has enacted measures for the 
protection of labor engaged in foreign pr interstate commerce. 
Notable among such measures were the employer's liability act 
of 1908 which provided w^orkmen^s compensation for all such 
employees and the Adamson law of 1916 which established the 
eight-hour day for workers on interstate railroads. ^ Mention 
should also be made of the Cla3rton act which in 1914 exempted 
labor organizations from the anti-trust laws and of further legisla- 
tion in 1932 which forbade federal courts to issue injunctions 
against workers for striking or for using the funds of labor unions 
to maintain strikes. The department of labor at Washington, 
moreover, has rendered service by its compilation of labor sta- 
tistics and its endeavors to settle industrial disputes by con- 
ciliation. 

With the inauguration of President Franklin Roosevelt in 1933, 
however, a new era in the history of the national government s 
relation to labor was begun. The national industrial recovery 
act, for example, contained the following provision: 

“Every code of fair competition . . . shall contain the following 
conditions: (1) that employees shall have the right to organize and 
bargain collectively through representatives of their own choosing, 
and shall be free from the interference, restraint or coercion of em- 
ployees of labor, or their agents, in the designation of such representa- 
tives or in self-organization or in other connected activities for the 
purpose of collective bargaining or other mutual aid or protection: 
(2) that no employee and no one seeking employment shall be required 

1 Above, p. 254. 

2 Note also the abortive attempts made by Congress to abolish child labor by 
statute. Above, pp. 412-413. 
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as a condition of employment to join any company union or to refrain 
from joining, organizing or assisting a labor organization of his own 
choosing, and (3) that employers shall comply with the maximum 
hours of labor, minimum rates of pay, and other conditions of employ- 
ment, approved or prescribed by the President.” ^ 

While this provision might seem to be clear in its intent it left 
unanswered the important practical question as to how the “rep- 
resentatives of their own choosing^’ should be selected by the 
employees. In most industries there is a division of allegiance and 
opinion among the employees.^ Some may belong to a regular 
labor union, some may be members of a company union (that is, 
a local organizatibn restricted to the service of a single employer), 
and some may be affiliated with no labor organization at all. 
Should the majority rule in the selection of representatives for 
collective bargaining, or should each group do its own choosing? 
Much controversy was being centered upon the answer to that 
question when the Supreme Court declared the national industrial 
recovery act to be unconstitutional on other grounds. 

In order to secure the retention of these labor provisions in 
constitutional form Congress then passed the Wagner-Connery 
labor relations act (1935) which reaf&med the principle of collec- 
tive bargaining and forbade interference with workers by em- 
ployers but restrmtedjts j>rQ visions to _,those industries which are 
engaged in foreign or interstate commerce. The requirements of 
thfs" law are enforceable by the national labor relations board of 
three members appointed by the President.^ 

Lest a misleading impression has been given in the foregoing 
pages let it be repeated, however, that federal jurisdiction in 
many of these matters is not exclusive but is merely a supplement 
to the powers of the states. The states retain a comprehensive 
right to regulate industry, agriculture, and labor relations within 
their own borders. The Supreme Court has consistently upheld 
the doctrine that reasonable state laws for the protection of the 
public safety, health, and morals, are valid even though they 
may operate to interfere with foreign or interstate commerce. 
Thus a state may establish a quarantine at its own borders, or 
prohibit the operation of freight trains on Sundays, or regulate 

^ National industrial recovery act of 1933, section 7a. See also W. H. Spencer, 
Collective Bargaining under Section 7a of the National Industrial Recovery Act 
(Chicago, 1935). 

2 On the general question see J. E. Johnsen compiler, Collective Bargaining 
(New York, 1935). ® See ahovcr p. 234. 
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the maximum speed of trains, or require that grade crossings be 
guarded, or establish codes of fair competition in local industries, 
or limit the hours of labor for women, children, and even for men 
engaged in certain hazardous occupations, or prescribe minimum 
wages. Most of the regulations which affect industry, agriculture, 
and labor relations throughout the United States have been made 
by the state legislatures or by state boards acting under the author- 
ity of these legislatures. The regulatory work of the federal gov- 
ernment has been vastly increased during the past generation but 
the states have not become factors of secondary importance in 
this field. 

Glancing back over the varied matters which have been touched 
upon ill this chapter one can see, nevertheless, how far-reaching 
the economic influence of Congress has become. The federal 
government determines what shall come into the United States, 
who shall come in, what the people shall pay for transportation 
and communication, how big business may be organized, and under 
what restrictions it shall be carried on. It has undertaken to tell 
the planter how much cotton he shall grow and the farmer how 
many hogs he may raise. It has essayed to determine how many 
hours men shall work at their own trades, what minimum of 
wages they shall receive, and in some cases what prices may be 
charged for the products. Not only that, but the federal govern- 
ment has made itself the regulator of labor relationa over a wide 
field, with a claim to dictate the procedure by which wages and 
conditions of labor shall be fixed. Little did the framers of the 
constitution expect, a hundred and fifty years ago, that the federal 
government which they Tvere setting up would some day attempt 
to assume authority over all these things. 

The reason for this extension of federal powers is to be found 
in the nature of the situations which have been created by the 
development of modern business organization and methods. The 
allocation of powers in the federal constitution rests upon the 
assumption that all problems are either state problems or national 
problems. Consequently there are only two alternatives: the exer- 
cise of state or of federal jurisdiction over them. In many cases 
neither alternative is altogether satisfactory but federal control 
seems to be the lesser of two evils. No matter what the constitution 
may provide, it is obvious that forty-eight assorted commonwealths 
cannot be permitted to go their own way in the uncoordinated 
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handling of economic and social problems which have become 
nation-wide in character and implications. Some means of unify- 
ing public policy with respect to such problems must be found, 
and in the absence of any other alternative a steady enlargement 
of federal jurisdiction seems inevitable, even though it may 
ultimately involve a dangerous concentration of power. 
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CHAPTER XXV 

THE NATIONAL DEFENSE 

Security against foreign danger is one of the primitive objects of civil 
society- It is an avowed and essential object of the American Union. The 
power requisite for attaining it must be effectually confided to the federal 
councils . — James Madison, 

Anyone who glances through the records of the convention 
which framed the federal constitution will be amazed at the amount 
of discussion that was there devoted to the subject of war, including 
declarations of war, appropriations for the army and navy, the 
control of the state militia, and the machinery for bringing wars 
to a close. In the end no fewer than nine specific grants of war 
power were given to Congress, namely( the power to declare war, 
to grant letters of marque and reprisal, to raise and support armies, 
to make rules concerning captures on land and water, to provide 
and maintain a navy, to make rules for the government of the 
land and naval forces, to provide for calling forth the militia to 
execute the laws of the nation, to provide for organizing, arming, 
and disciplining the militia, and to exercise exclusive legislation 
over places acquired for forts, magazines, arsenals, dockyards, and 
other needful buildings.) 

Among the eighteen clauses of the constitution which enumerate 
the powers of Congress, therefore, a very substantial proportion 
deal with the various branches of military and naval authority. 
This indicates, as James Madison declared, that security against 
foreign danger was regarded in 1787 as an avowed and essential 
object^’ of the Union. And well it might be, for the experience of 
the states during the Revolutionary War had shown the dangers 
which resulted from the inability of the country to mobilize its 
full military strength. On more than one occasion the cause of 
independence seemed likely to be lost through the lack of a strong 
central authority. The makers of the constitution were determined 
that, whatever else might happen, the new national government 
would find itself plentifully endowed with power to defend the 
country against outside foes and suppress disorder within. So 
they gave Congress a number of far-reaching war powers. 
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According to the constitution Congress alone can declare war. , 
But a formal declaration is not essential to the outbreak of hos- 
tilities. Such declarations are customary, but no rule of inter- 
national law requires them. Declarations of war are not issued 
for the benefit of the adversary but for the information of neutrals 
so that they may observe the rules of neutrality and keep out of 
the way. Not infrequently a declaration of war is issued after the 
hostilities have actually begun, as, for example, in the Spanish- 
American War of 1898. When Congress does act, however, a 
declaration of war is usually embodied in a joint resolution which 
is then passed in both Houses and signed by the President. This 
resolution recites the reasons for the resort to arms and ends by 
declaring that a state of war exists. 

Congress has never yet declared war except on the recommenda- 
tion of the President, but it undoubted!}^ has power to take such 
action on its own initiative and even to pass a declaration of war 
over the President’s veto. On the other hand it should be pointed 
out that w’hile a declaration of war requires action by Congress, 
the President can issue an ultimatum to any foreign government 
on his own authority and the refusal of demands contained in the 
ultimatum would probably result in hostilities without a declara- 
tion. Moreover, as commander-in-chief of the army and navy the 
President can move these forces in such a way as to make war 
inevitable. He could order the navy to seize the ships of another 
country, or to bombard its ports. He could send the army on an 
errand of invasion. Thus, while the power to declare war is vested 
in Congress, the power to commit acts of war without a declaration 
rests with the President. 

Letters of marque and reprisal are now things of the past. A 
century ago it w’as the custom of governments to grant such letters 
to private ships, authorizing them to prey upon enemy commerce. 
Such vessels were known as privateers and they played a lively 
part in the Civil War. This was especially true of various Southern 
privateers which wrought havoc upon Northern shipping. By the 
Declaration of Paris (1856) the various European countries agreed 
to abolish privateering, and although the United States govern- 
ment has never formally adhered to this declaration it has now 
accepted it in practice. No letters of marque \vere granted during 
the Spanish- American War or the World War. 

The power ^^to raise and support armies” is vested in Congress 
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without any limitation except that no appropriation of money for 
this purpose shall be made for a longer term than two years. That 
is, Congress cannot commit the nation to a long-term program of 
military expenditures. In all other respects, whether as to the 
size of the army, the method of recruiting it, or the measures 
necessary for supporting it, each Congress has full power. This 
latitude was wisely given because no one could foresee the dangers 
with which the Union might some day be confronted, although 
it was assumed that no standing army of any considerable size 
would ordinarily be required. 

The military forces of the United States include, first of all, the 
regular army. Its size has varied considerably from time to time 
but it now numbers about 150,000 men of all ranks. Second, 
there is the national guard or organized militia of the several 
states, — a somewhat larger body. Although normally under state 
control, the units of the national guard may be called into the 
federal service when an emergency arises. In addition there is 
the officers’ reserve corps, the organized reserves, and the enlisted 
reserve corps. All the foregoing are recruited by voluntary en- 
listment. If these do not suffice it is possible for Congress to raise 
additional forces by providing for compulsory military service as 
was done during the World War. 

Something should be said in explanation of the way in which 
this compulsory service is put into operation. Immediately follow- 
ing America’s entry into the World War a selective service law 
was passed by Congress. This law, with its amendments, pro- 
vided for the selective conscription of male citizens between the 
ages of eighteen and forty-five. A general registration of all such 
persons was ordered and in due course registrants were classified 
into various groups, the first class including all physically fit 
persons, without dependents, not engaged in any essential industry. 
Selections were then made from this group after due apportion- 
ment of the required number had been made among the states. 
Those enrolled in the second group were not to be drawn upon 
until the first group was exhausted. The work of drafting the 
men was performed under the supervision of the provost marshal 
general, an official of the war department, assisted by civilian 
draft boards in all parts of the country. As a result of these various 
measures the armed forces of the United States rose to nearly 
four million men before the war came to a close. 
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The President is titular commander-in-chief of the army, but 
in virtually all administrative matters the secretary of war acts 
on his behalf. A general staff, headed by a chief of staff, advises 
the secretary of war in all technical matters. The general staff 
is composed of a variable number of army officers representing 
all branches of the service, who are assigned to it for stated periods 
of time. It has five general divisions, namely, personnel, military 
intelligence, war plans, operations and training, and supply. Each 
of these divisions has an assistant chief of staff at its head. The 
general staff is vested with the responsibility for keeping the mil- 
itary forces in a state of preparedness. 

The power '^to raise and support armies’’ gives to Congress in 
war time an almost unlimited authority over every branch of the 
nation’s economic life. 'When an army is ip training or in the field 
every branch of commerce or industry, even the home life and 
habits of the people, may be placed under any necessary restraint 
to facilitate its support.” It was by virtue of this authority to 
raise and support armies that Congress, in 1917, empowered the 
President to establish food and fuel administrations as a means 
of controlling the consumption of these essential commodities. 
The taking-over of* the railroads, the telegraph and the telephone 
lines likewise came within the scope of this power to support 
armies. The espionage and sedition acts, with their rigid restric- 
tions upon freedom of the press and freedom of speech, were also 
held to be within the war powers of Congress.^ 

War submerges all else. So long as the nation is at war there 
appears to be very little, if anything, in the way of construction, 
conservation, or regulation that Congress cannot control. The 
last ounce of national energy may be necessary to support the 
armies; if so, Congress may call for it. Business may be controlled, 
taxes multiplied, wealth may be drafted as well as men, and free- 
dom of speech restrained. This is as it ought to be. Modern wars 
are not fought by armies but by nations. A nation which does not 
understand that this is the case, and does not realize the civilian 
sacrifices involved, should never allow itself to be drawn into war. 

During the World War large profits were made by American 
concerns engaged in various forms of industry, despite the im- 
position of an excess profits tax.^ Wages likewise rose to a high 


1 See helov\ p. 4();j. 
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point. Men who were called into the army under the provisions 
of the selective service law received in most cases only thirty 
dollars per month (the regular army pay) while those who re- 
mained at home were able to earn several times as much. All 
this was regarded as an injustice and has given rise to two strong 
movements, one for taking the profits out of any future war and 
the other for adjusted compensation’^ to the men who served 
in the last one. As respects the question of war profits, Congress 
in 1930 authorized the creation of a special board to study and 
report upon a plan which would serve to equalize the burdens of 
war and this body has now submitted its recommendations. Owing 
to the pressure of other legislation, however, they have not yet 
been acted upon. 

The question of adjusted compensation” for those who serv^ed 
in the World War has proved to be a more controversial one. One 
of the lessons of history is that the expenses of a war never cease 
with the close of hostilities. Civil War pensions are still being paid, 
seventy years after Lee’s surrender. Naturally the government 
was anxious that a similar burden, on a much larger scale, should 
not be imposed upon future generations of American taxpayers 
as a result of the world conflict. To this end a plan of war risk 
insurance at low rates was worked out and put into operation. 
It was expected that dependents of war casualties would be sup- 
ported by annuities under this insurance system. But very soon 
after the war came to a close it was discovered that war risk in- 
surance had not availed to solve the problem, even in a slight 
degree. Large sums had to be appropriated by Congress for the 
vocational training of disabled veterans. Hospitalization facilities 
were found necessary for sick and incapacitated ex-service men. 
In addition even larger amounts were granted by Congress in 
monthly allowances or pensions to those who could show partial 
or total disability as a result of their war service and even in some 
cases to those whose disabilities had been incurred subsequent 
to the close of the war. 

Then, in 1924, Congress passed over the veto of President 
Coolidge, a measure providing that ex-service men (irrespective 
of disability) should receive certificates of adjusted compensation 
entitling them to cash payments in 1945, the amount in each case 

during 1917-1918, see W. F. Willoughby, Government Organization in War Time and 
After (New York, 1919). 
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depending on length of service. In 1931 Congress made a further 
concession by providing that holders of these certificates be per- 
mitted to borrow up to half their face value but this did not satisfy 
the veterans^ organizations, for they presently returned with a de- 
mand that the certificates be redeemed at once and in full — many 
years before the date originally agreed upon. To this further de- 
mand Congress acceded in 1935 but President Franklin Roosevelt 
vetoed its action and an attempt to override this veto failed by a 
few votes in the Senate. In the following year, however. Congress 
successfully enacted the measure over the President's veto, this 
time with the provision that the certificates be paid in bonds 
which could be converted into cash. 

During a war the merchant ships of an enemy country are sub- 
ject to capture. Such vessels are then brought into one of the 
captor’s ports and a “prize court” determines what shall be 
done with them. Neutral vessels which assist the enemy by carry- 
ing contraband of war, such as arms or munitions, are also liable 
to capture. The United States has traditionally urged “the free- 
dom of the seas,” that is, the right of neutral ships to trade with 
belligerents without risk of capture and condemnation, but this 
right is not yet recognized by international law. Accordingly, 
Congress has at various times considered the advisability of pro- 
hibiting the export of arms and munitions to belligerents as a 
means of safeguarding the United States against unwilling in- 
volvement in a future European war. 

Power “to provide and maintain a navy” is also given to Con- 
gress, in this case without any restriction as to the period for 
which appropriations may be made. The navy consists of battle- 
ships, cruisers, destroyers, submarines, airplane carriers, and 
auxiliary vessels such as supply and repair ships, together with 
navy yards, navy hospitals, and naval airports. Its personnel 
consists of more than 100,000 officers and men including the marine 
corps and the naval air forces. The naval authority includes the 
right of Congress to make rules for the general administration of 
the navy in all its branches, including the organization of the 
navy department and its various technical bureaus.^ Congress 
also authorizes the voting of money for the construction of vessels, 
the determination of the ships to be built, the provision of navy 
yards and repair depots, and the general direction of the nation’s 


1 See also above, p. 229. 
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naval policy. In 1921 the chief naval powers of the world agreed 
to a limitation of naval armaments during a fifteen-year period. 
This agreement expired in 1936 and has not been renewed. 

Likewise Congress is vested with power to ^^make rules for the 
government and regulation of the land and naval forces.’^ The 
general rules for the government of the land forces are contained 
in the Articles of War, while the navy is also governed by a general 
code of regulations. These two codes of rules, enacted by Congress 
for the government of the land and naval forces, make up a branch 
of jurisprudence which is commonly known as military law and 
is administered ,by courts-martial. 

Military law should be clearly distinguished from martial law, 
for it applies only to persons who are in the military or naval 
service. Martial law is» a term used to designate the government 
of any region or district in which the ordinary civil administration 
is superseded by the military authorities. When martial law is 
proclaimed, the ordinary laws and courts are no longer paramount; 
the military authorities prescribe the rules and administer them 
for the time being. Martial law applies to the inhabitants of the 
area in which it is proclaimed. It may, but does not necessarily, 
include within its scope the members of the armed forces. 

Martial law may be proclaimed at any time by Congress, or 
by the President if such action is urgently required before action 
by Congress can be had. But martial law is never put into force 
except in case of invasion, grave internal disorder, civil or foreign 
war, and then only in districts where the ordinary law is unable 
to secure the public safety. There are no prescribed rules of martial 
law. The orders of the officer commanding the military forces, 
when duly promulgated, are to be obeyed and their disobedience 
may be summarily punished by the military authorities. In other 
words martial law is not a statutory code but is made up of the 
day-to-day regulations which are rendered necessary by the exi- 
gencies of military control. Special military tribunals, which should 
be distinguished from courts-martial, are established to administer 
martial law if necessary; but occasionally the existing courts are 
retained. Martial law was administered on an extensive scale over 
large sections of territory during the Civil War. 

While the establishment of martial law in any area deprives 
the inhabitants of their ordinary civil law and civil courts it does 
not of itself withdraw from them the constitutional rights of 
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citizens.^ Military as well as civil officials are bound by the con- 
stitution, and the substitution of martial law for ordinary law 
does not change the relation between the individual and the 
nation. The privilege of the writ of habeas corpus is not suspended 
by the mere proclamation of martial law. This suspension must 
be specifically made and in a strictly legal sense it can only be 
made by Congress although the suspension was ordered during 
the Civil War by the President.- The privilege of this writ enables 
anyone held in custody to obtain a speedy hearing before a regular 
court; its suspension means that a prisoner may be held indefinitely 
without a hearing. The constitution requires, accordingly, that 
tliis privilege be not suspended except when in case of rebellion 
or invasion the public safety demands it, but it does not expressly 
designate that Congress or the President shall decide whether this 
situation exists. 

When territory is conquered and held by an invading force it is 
usually given, for the time being, a military government. This, 
again, should be distinguished from the administration of martial 
law, for while the establishment of military government involves 
the superseding of the old sovereignty it does not usually abrogate 
the existing legal system. The President, as commander-in-chief, 
has full power to set up tliis form of government in occupied 
territory. A military government, for example, was established 
by the United States in Puerto Rico after its conquest from Spain 
in 1898, and remained in charge of the island until 1900, when 
Congress made provision for a civil administration. Meanwhile 
martial law’ was not proclaimed, nor w^'as the old Spanish juris- 
prudence at once abrogated. A military government w’as also 
set up by the United States in the zone occupied by the American 
troops on the Rhine during the year following the armistice of 
1918. Here also the local authorities were left in charge of routine 
civil functions, subject to supervision by the American military 
command. 

t 

Military law- , martial law, and military government, accordingly, 
are three quite different things although they are often confused. 
The first, winch is effective during peace as w^ell as during war, 
includes within its jurisdiction only members of the land and naval 


1 On this general subject see Charles Fairman, The Law of Martial Rule (Chicago, 
1930). 

“ Congress, in 1S63, passed a statute validating the President's act. 



THE NATIONAL DEFENSE 


461 


forces. The second replaces the ordinary civil law, either in peace 
or war, whenever the regular administration proves inadequate to 
maintain the public safety. It applies to all the inhabitants of the 
area in which it is proclaimed. The third, military government, 
is a form of rule temporarily set up in conquered or occupied 
territory. 

When the military provisions of the federal constitution were 
being agreed upon, it was taken for granted that a well-regulated 
militia rather than a standing army would be the backbone of 
national defense. Accordingly, provision was made for keeping 
the militia of the states in existence while giving the federal gov- 
ernment the right to use it in an emergency. The constitution 
provides, however, that the state militia or national guard can 
be called into the service of the United States for three purposes 
only — to execute the laws of the Union, to suppress insurrection, 
and to repel invasion. None of these purposes contemplate the 
use of the militia on foreign soil. But Congress has found a way 
of circumventing this limitation, and of making the militia avail- 
able for foreign service by the simple device of federalizing^’ it 
when need arises. In other words Congress has by law empowered 
the President to draft into the military service of the United 
States any 'or all members of the national guard whenever the 
use of armed forces in excess of the regular army is authorized.^ 
Such action does not merely call the national guard units into the 
service of the United States, as the constitution provides, but 
transforms the individual members of the state militia into federal 
troops which can be sent anywhere. 

During periods when the state militia is not in the service of 
the United States there is a division of control. Congress has 
power to regulate the organizing, arming, and disciplining” of the 
militia, but ^Hhe appointment of oflBcers and the authority of 
training the militia according to the discipline prescribed by 
Congress” are matters which are expressly reserved to the states. 
The reason for this divided control, which does not make for 
efficiency, is to be found in the public sentiment of the country 
when the constitution was framed. The states were then very 
jealous of their military privileges and would not have tolerated 
the complete supremacy of the new national government over all 
the armed forces of the country. On the other hand it was obvious 

1 By the army organization act of June 4, 1920, 
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that if each state was left entirely to itself in the matter of or- 
ganizing, arming, and drilling its militia the country would never 
be able, in time of emergency, to call forth a homogeneous army. 
Accordingly, the national government was given such authority 
as would suffice to secure the necessary uniformity in the militia 
systems of the several states, while the states themselves were 
allowed to retain the reins of direct control, including the appoint- 
ment of all militia officers. This latter right was the one upon 
which the states laid the greatest emphasis. 

In various parts of the country the national government has 
acquired land for the construction of navy yards, forts, arsenals, 
and other military or naval vrorks. Over such property, the con- 
stitution provides, Congress may exercise exclusive legislation’^; 
in other words. Congress alone may make laws relating to such 
areas. The military and naval establishments of the United States 
are not subject to taxation by the states in which they happen to 
be located, nor may the states apply to them any restrictions in- 
consistent with a proper fulfillment of the purposes for which 
such works are constructed. They are to all intents and purposes 
federal areas, but no property may be acquired by the national 
government in any state for military or naval purposes without 
the consent of the state legislature. 

The war department has always had various non-military func- 
tions entrusted to it. For a long time it had charge of Indian 
affairs. It still has jurisdiction over all navigable waters in the 
United States and no possible obstructions can be placed in any 
such waters without its prior consent. At various times it has had 
the responsibility for constructing public works, notable- among 
which was the Panama Canal. It still has supervision of the 
Panama Canal Zone and a few responsibilities in connection with 
the Philippines although these will eventually come to an end with 
the full attainment of independence. Finally, when the civilian 
conservation corps was established in 1933, the war department 
took charge of the enrolling, transporting, housing, and feeding of 
the young men in the conservation camps. 

Inter arma silent leges. It is an ancient maxim that under stress 
of armed conflict the laws and the rights of the citizens give way. 
In the United States this maxim does not apply; the constitutional 
rights of the citizen remain intact and the ordinary laws of the 
land continue to operate in war time. Nevertheless it is true that 
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a state of war requires unusual vigilance on the part of the gov- 
ernment and this may lead it to lay various restrictions upon 
individual freedom which would not be imposed in time of peace. 

During the World War, for example, Congress passed the espionage The 
(1917) and the sedition (1918) acts which provided penalties for ln^°sedftion 
making or circulating false statements with intent to injure the 
United States, or for using disloyal, profane, scurrilous or abusive 
language'' about the form of government, the constitution, the 
flag, or the armed forces. In some quarters this legislation was 
regarded as an unwarranted interference with freedom of speech.^ 

Everybody agrees that people ought to have reasonable liberty Th^e can 
to express their own thoughts in their own way; on the other gdiute free- 
hand it is just as fully agreed that people must not be allowed to 
go about preaching treason, uttering slanders, and by word of any time, 
mouth infringing the rights of others. The question, then, is not 
whether we should grant freedom of speech or deny it; but how 
much of it we should grant or deny. In a democracy the presump- 
tion should be in favor of freedom. It should be curtailed no 
further than is clearly required by the public safety.. But war 
inflames popular passions and may impel a government, most of 
all a popular government, to do unwise things. An excited nation, 
like an excited man, is entitled to some allowance for the stress 
of circumstances. We ought not to judge the liberties of the 
citizens by what happens in war time. 
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CHAPTER XXVI 


THE POSTAL POWER AND OTHER FEDERAL 
FUNCTIONS 


Neither rain, nor snovF, nor heat, nor gloom of night can stay these couriers 
from the swift completion of their appointed rounds. — Herodotus. 


Of the great powers granted to Congress by the national con- 
stitution the four most important (namely, the power to tax and 
to spend, to borrow money, to regulate commerce in the widest 
sense of the term, and, to provide for the national defense) have 
been discussed in the preceding chapters. But there are various 
other functions which belong to the federal government, secondary 
functions they may be termed, although some of them are of con- 
siderable significance. 

Among these secondary powers given to Congress by the con- 
stitution one of the most important is the right “to establish post 
offices and post roads.^^ “No other constitutional grant, as one 
writer has remarked, “is clothed in words which so poorly express 
its object or so feebly indicate the particular measures which may 
be adopted to carry out its design. ^ The reason, perhaps, is that 
the framers of the constitution merely sought to perpetuate in 
central hands a power which was already there and which in its 
actual workings was well understood by everybody. For the postal 
system of the country is older than the federal government itself. 
Its origins date back into colonial times. During the Revolution 
the service continued to function and after peace had been arranged 
it was somewhat improved by the Congress of the Confederation.^ 
This early service, however, was costly, inefficient, and slow. In 
1776 it took twelve days and cost forty cents to send a letter from 
Philadelphia to Boston by mail coach. In 1936 it costs only six 
cents and takes a few hours by airplane. 

Control of the postal seiwice was therefore given to the federal 
government as a matter of course. In addition Congress was 
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authorized to build and maintain post roads so that the carrying 
of the mails might be facilitated. The new government took over a 
relatively small enterprise which has now become the largest single 
business in the world, with an annual turnover exceeding a billion 
dollars. For the United States postal service does not confine itself 
to the handling of mail, although that continues to be its principal 
function. It also conducts a parcels post system, provides a money 
order service, and operates a savings bank. ' 

Apart from all this the post office department exercises a con- 
siderable degree of control over certain lines of business by virtue 
of its power to refuse the use of the mails to any concern which has 
been found to use the service fraudulently. Many years ago the 
Supreme Court sustained the right of postal authorities to exclude 
from the mails any matter that they deem objectionable. Congress 
has delegated to the postmaster-general the power to determine 
what matter shall be so excluded, and this delegated authority is 
not subject to review by the courts. Decisions of the postmaster- 
general, in the case of fraud orders, are final and conclusive. The 
denial of the right to use the mails is not a deprivation of property, 
for no one can acquire a right in postal facilities that would be para- 
mount to the proper management of the service.^ 

Through the exercise of its postal authority, moreover, the fed- 
eral government is able to facilitate the enforcement of the na- 
tional laws. For example, these laws provide that no newspaper 
or magazine shall be allowed the privilege of second-class mailing 
matter if it contains any paid political advertising which is not 
plainly marked as such. Congress could not require newspapers to 
refrain from publishing unlabelled political advertising, but it can 
make such newspapers pay higher rates for the use of the mails. 
Likewise there is a requirement that nevrspapers and magazines 
shall publish twice a year the names of their editors and owners. 
Nothing happens to a nevrspaper which refuses or neglects to 
publish this information, except that it loses the right to be “en- 
tered as second-class matter.” Newspapers and magazines of 
general circulation cannot afford to lose this privilege. 

Much controversy preceded the establishment of the parcels 
post S3^stem in 1912. On the one hand the rational flow of trade 
was hampered by the relatively high rates charged by express 

1 For a survey of the postal authority in its legal phases, see Lindsay Rogers, 
The Postal Power of Congress (Baltimore, 1916), especially chap. vii. 
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companies on small shipments, hence there developed a widespread 
popular movement for a system whereby packages of moderate 
size could be shipped by mail. But on the other hand there was 
vigorous opposition on the part of the country storekeepers who 
feared that the mail-order houses in the large cities would profit 
most from a parcels post system. In the end Congress decided to 
authorize extension of the postal service into this field and thereby 
gave a greater stimulus to interstate retail trade. 

About the same time (1910) the postal savings system was also Postal 
established. By this arrangement every important post office be- 
came a savings b^nk. Deposits by any one individual up to a certain 
total are permitted and these draw interest at the rate of two per cent. 

The United States guarantees such deposits in full. Since its es- 
tablishment the system has grown year by year and it had a 
particularly rapid growth during the months which preceded the 
banking collapse of February, 1933. When people became nervous 
about the banks they transferred their savings to the post offices. 

The beginnings of the American air-mail service go back only The air- 
to 1918 when a route between Washington and New York was ^rvice. 
established. In the course of the next dozen years, however, nearly 
all the larger cities were given the new facilities. At the outset the 
government owned and operated this service directly, but with its 
rapid expansion the policy of awarding contracts for carrying the 
mails was adopted. Various companies were awarded these mail- 
carrying contracts in the hope that commercial aviation would 
thereby be encouraged. In 1933, on the allegation that some of the 
payments were exorbitant, and had been obtained by reprehensible 
methods, all air-mail contracts were suddenly cancelled. For a 
short time the air-mail was flown by army planes, but this proved 
unsatisfactory and new contracts with companies, at lower rates, 
were subsequently arranged. 

The power to establish and maintain ^^post roads” is an author- 
ity which has thus far been drawn upon to only a small extent, yet postal 
it might well be utilized to amplify the functions of the federal 
government in an enormous degree. The original intention was 
merely to vest in Congress the right to build and maintain road- 
ways if that should be necessary to expedite the carrying of mail 
from one town to another. But mails are not now for the most part 
carried by wagon or even by motor trucks; they are handled by 
the railways and to some extent by airplanes. To interpret the 
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term ^‘post roads’^ as including railways and landing-fields would 
involve no greater stretching of a constitutional phrase than that 
which the Supreme Court permitted when it included telegrams 
and telephone messages within the word ''commerce.” 

In his message vetoing the Cumberland road bill in 1822 Presi- 
dent Monroe asserted that Congress had no powTr under the con- 
stitution to embark upon the policy of highway construction by 
virtue of its postal authority, but that the postal service must use 
the existing roads provided by the states. That doctrine, how^ever, 
has long since been repudiated. The powder of Congress to construct 
roads within the limits of the states has been held .by the Supreme 
Court to be implied not only in the "post roads” clause of the con- 
stitution but also in the authority to regulate commerce. ^ Congress, 
if it does not choose to build the roads as a national enterprise, may 
grant subsidies to the states for roadbuilding and this it has done 
in recent years. By the federal highw^ay act of 1916 it agreed to 
join the states in building certain main highways on a fifty-fifty 
basis. ^ 

The framers of the constitution realized that to facilitate the 
development of industry and trade throughout the various states 
it would be necessary to have not only a uniform currency but a 
uniform system of weights and measures. The power to fix the 
standards for such a system was therefore given to Congress. Con- 
trary to a popular impression, how^ever, the federal government 
does not concern itself wdth the enforcement of its own standards 
or with the inspection of weights and measures throughout the 
country. Congress by law has established certain standards of 
length, mass, and capacity, but it has left to the states the entire 
responsibility for seeing that these standards are accurately and 
honestly used. The national bureau of standards in Washington is 
the custodian of the primary national standards but it supplies the 
various states with replicas of mathematical exactness. These 
standards relate not merely to pounds, inches, gallons, and the 
other measures of ordinary business, but to ohms, amperes, w’atts, 
kilocycles, and all sorts of technical units as well.^ 

^ California v. Central Pacific R. R. Co., 127 U. S. 1. 

2 For a discussion of this system of federal grants-in-aid towards roadbuilding 
see Austin F. Macdonald, Federal Aid (New York, 1928). 

^ An interesting popular description of what the national bureau of standards is 
doing may be found in Frederic J. Haskin, The American Government Today (New 
York, 1935), pp. 164-174. 
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The inspection of weights and measures, on a basis of their con- 
formity to these standards, is chiefly in the hands of the municipal 
authorities, but their work is usually performed under the super- 
vision of state officials. This work of inspection, moreover, is by 
no means confined to the weighing apparatus which reposes on the 
counters of retail stores — as the average citizen seems to imagine. 
It extends over a wide range including milk jars, gasoline pumps, 
taxicab meters, electric, gas, and water meters, jars and containers 
of a hundred varieties, as well as every kind of weighing device 
from railroad scales to the delicate balances which are used in the 
prescription departments of drug stores. The old English standards 
(pound, bushel, yard, gallon, and their derivatives), somewhat 
modified, are in general use throughout the country, as everyone 
knows, but it is not so generally known that the metric system was 
also made legal by Congress more than fifty years ago and may be 
used by those who prefer to do so. Thus far, however, its use has 
been confined to laboratories and other technical establishments. 

Congress is also given power to ^‘promote the progress of science 
and the useful arts, by securing for limited times to authors and 
inventors the exclusive right to their respective writings and dis- 
coveries,’’ in other words to grant patents and copyrights. A patent 
is a certificate given to an inventor, securing for him during a desig- 
nated term of years the exclusive right to make such profits as 
there may be in his invention of “ any new and useful art, machine, 
manufacture, or composition of matter, or any new and useful im- 
provement thereof.” The issue of patents is in the jurisdiction of 
the patent office, a bureau in the department of commerce. The 
rules relating to them are elaborate and complicated.^ A patent is 
valid for seventeen years during which time the holder can invoke 
action by the courts against infringement. But the issue of a patent 
does not protect the owner against suits on the ground that his 
patent infringes some earlier one. Neither does the government 
assume any obligation to protect the patents which it grants. The 

1 Here are a few general provisions: The applicant for a patent must make a 
sworn statement that he believes himself to be the original inventor of the article 
or process which he seeks to patent; he must submit descriptions and drawings, also 
a model if required; and must pay a fee. Not everything new can be patented; it 
must be both ^‘new and useful.” It must be something “not patented or described 
in any printed publication in this or any foreign country prior to the invention 
and not in public use or on sale in the United States for more than two years prior 
to the application.” When applications come in they are referred to examiners in 
the patent office, and if a patent is issued, another fee is exacted. 
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holder of a patent must do his own defending in the courts if he 
encounters an infringement. This sometimes leads to an unequal 
contest between the inventor and some large corporation which 
seeks to obtain, without paying for it, the article or process which 
has been patented. 

Trade- Trade-marks have no necessary relation to inventions or dis- 

coveries and do not come within the power to issue patents or 
copyrights. But trade-marks used in interstate commerce may be 
registered at the patent office. When intended for use in trade 
within a single state they can be protected only by state registra- 
tion.^ It should be mentioned, moreover, that the granting of a 
patent or trade-mark does not give anyone the right to manu- 
facture or to sell his wares except under such conditions as the laws 
of the states may impose. Even patented articles, if dangerous to 
the safety, health, or morals of the community, may be excluded 
by the laws of any state. The imposition by the states of a license 
fee for the sale of any article, moreover, applies as well to patented 
merchandise as to any other. The right to manufacture or sell is not 
derived from the granting of a patent or trade-mark and is neither 
increased nor diminished thereby. Similarly the fact that an article 
is patented does not give anyone the right to market it under con- 
ditions which unreasonably restrain trade and hence are in viola- 
tion of the anti-trust laws. 

Power to A copyright secures exclusive rights to publish and sell any 

rights';^^^’ book, magazine or newspaper article, manuscript, musical composi- 
tion, drawing, map, cartoon, photograph, or similar matter having 
inherent value. The present term of a copyright is twenty-eight 
years with the opportunity for a further renewal during a similar 
term. To obtain a copyright in the United States a book must be 
actually typeset in this country; but this does not apply to books 
in languages other than English. ^ Copyright includes all rights of 
translation, public performance, or dramatization, hence it carries 
the motion picture rights to a book of fiction or other publication. 
Likewise it protects against the broadcasting of copyrighted music. 
Those whose copyrights are infringed have a recourse to the federal 
courts for an injunction or for damages. Many attempts have 

iW. D. Shoemaker, Trade-Marks (2 vols., Washington, 1931) is the standard 
treatise on this subject. 

‘Application for copyright is made to the librarian of Congress. The fee is 
only one dollar, but two copies of the copyrighted publication must be given to 
the library. 
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been made to secure some form of international copyright so that 
an author may have protection in all countries, and considerable 
progress in this direction has been made by means of treaties. 

Congress has power to establish uniform rules upon two other 
subjects, naturalization and bankruptcy. The procedure in nat- 
uralization has been already explained.^ As regards bankruptcy, 
in other words the making of provision for the distribution of a 
debtor’s assets among his creditors after he becomes insolvent, 
Congress has not assumed jurisdiction to the exclusion of the 
states; but where any state law conflicts with a provision of the 
national bankruptcy act of 1898 (amended in 1926), such state 
law becomes invalid. The present national law is so elaborate, 
however, that little room is left for state legislation on this sub- 
ject. It provides for both voluntary and involuntary petitions in 
bankruptcy. In the former case the insolvent himself files a 
petition in a federal district court and ofiScials are appointed by 
the court (sometimes on the recommendation of his creditors) 
to take over his assets; in the case of involuntary bankruptcy the 
petition is filed by one or more of the insolvent’s creditors. After 
the assets have been liquidated the insolvent may under certain 
conditions obtain from the court a discharge from bankruptcy 
which relieves him of further legal liability with respect to ordinary 
debts unpaid at the time of filing the petition. For the security 
of credit it is obviously desirable that the rules relating to bank- 
ruptcy should be uniform throughout the country. 

An economic depression always increases the number of bank- 
ruptcies. Business men, farmers, corporations, and even municipal- 
ities find themselves unable to meet their obligations on time and 
have to seek some arrangement with their creditors. Failing this, 
they are forced into bankruptcy. Corporations, in such cases, 
are usually placed in receivership, that is, they are operated by a 
person or persons appointed by the court for that purpose. In 
the endeavor to mitigate the financial hardships due to this situa- 
tion Congress passed a series of amendments to the national 
bankruptcy act during the years 1933-1934. These amendments 
provided special relief for heavily indebted agriculturists and also 
to railroads as a means of keeping them out of the hands of receiv- 
ers. Similar relief was provided, a little later, for municipalities 
and other local government areas, including taxing districts. 

1 See above, pp. 93-98. 
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These concessions enable them to readjust their outstanding obliga- 
tions, with the approval of the court, providing a certain propor- 
tion of the bondholders or other creditors agree to the readjustment. 

Likewise the Frazier-Lemke bankruptcy amendment, passed 
by Congress in 1934, provided that any farmer who petitioned to 
be adjudged bankrupt might retain his property even though he 
could not satisfy the claims of his creditors against it. Instead, 
he would be allowed by the court to pay, during a period of six 
years, a reasonable rental based upon the appraised value of the 
property, this rental to go to his creditors after payment of taxes. 
The Supreme Court, in 1935, declared this arrangement to be 
unconstitutional as a deprivation of property without due process 
of law, whereupon Congress enacted a new farm moratorium 
law which, it w^as hoped, would surmount the constitutional 
barriers. 

“To define and punish piracies and felonies committed on the 
high seas, and offenses against the law of nations” is another 
power granted to Congress. The high seas are the waters outside 
the three-mile limit, or, to speak more accurately, beyond the 
distance of one marine league from shore. International law 
recognizes that the territorial jurisdiction of any country extends 
to this distance from its shores, but beyond the three-mile limit 
the salt waters of the earth are the “high seas” in which all 
nations have equal rights and over which all are free to travel in 
time of peace without restriction. By treaty, however, nations 
may agree on a widening of the three-mile limit for certain pur- 
poses, for example, in the case of vessels suspected of smuggling 
or rum-running. The United States, during the prohibition era, 
made a treaty with Great Britain, by the terms of which British 
vessels could be halted and searched if within one-hour\s steaming 
distance of the American coast. Over American vessels on the 
high seas the federal government has sole jurisdiction. 

Piracy is now, for the most part, a thing of the past. It was the 
offense of committing depredations at sea without color of authority 
derived from any government. Regarded as the common enemy of all 
mankind, a pirate could lawfully be captured by anyone on the high 
seas and punished in any country. That is still the rule of inter- 
national law, although pirates rarely show their grim visages 
except in melodrama. Offenses against the “law of nations” or 
against the rules of international law are nowadays for the most 
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part breaches of neutrality. Congress has defined the duties of 
American citizens when other countries are at war and forbids 
the commission of unneutral acts on American territory, as, for 
example, organizing armed expeditions or fitting out armed vessels 
in aid of a belligerent power. Such “offenses against the law of 
nations’^ are punished by the federal courts. The rules of inter- 
national law are not always exact and definite, although most of 
them are sufficiently so to permit their being properly applied. 
But international law, unlike the law of a single country, has no 
single tribunal with authority to enforce it.^ The federal courts 
of the United States apply the rules of international law only 
where the controversy comes within American jurisdiction. 

The question of a national capital gave the makers of the consti- 
tution some trouble. The prize was coveted by various cities, 
both North and South, and the members of the constitutional 
convention did not dare make a decision. To avoid an embarrass- 
ing difficulty, therefore, the whole matter of selecting a capital 
was left to be decided by Congress after the constitution should 
go into operation. It was felt that an entirely new city should be 
founded to serve as the seat of national government, and with 
that idea in mind provision was made for creating a small district 
completely under national control. Congress in establishing the 
District of Columbia, availed itself of this power “to exercise 
exclusive legislation in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular 
states and the acceptance of Congress, become the seat of govern- 
ment of the United States.’’ The Jurisdiction of Congress over 
this area is complete. The District of Columbia has no system of 
local self-government, and Washington is the only large municipal- 
ity in the country of which that can be said. 

Reviewing the various constitutional powers of Congress which 
have been outlined in the foregoing chapters of this book one may 
ask the question: Are these powers adequate for what the country 
expects the federal government to do? In a strict sense they are 
not, but as a matter of governmental actuality they are rapidly 
becoming sufficient. Step by step, one after another, new powers 
have been assumed by the federal authorities and their action 

1 There is a World Court, or Permanent Court of International Justice, estab- 
lished under the auspices of the League of Nations; but the United States is not a 
party to the protocol of this court. 
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has usually (although not always) been upheld by the courts. As a 
result of this expansion the people of the United States have been 
brought far more intimately into contact with the federal govern- 
ment than the framers of the constitution could ever have imagined. 
This is particularly true of economic activities. The small endow- 
ment of economic authority w^hich the statesmen of 1787 gave to 
Congress has enabled it, with the lapse of time, to exercise a vast 
amount of control over the interests of agriculture, trade, com- 
munication, banking, credit, and business organization tliroughout 
the length and breadth of the land. 

In early days the work of the national government was chiefly 
centered at Washington. Apart from postmasters and collectors 
of customs there were very few federal oflJcers located anywhere 
else. Today one finds them in large battalions all over the country. 
There are forest rangers, agricultural agents, bank examiners, 
railway mail clerks, immigration inspectors, collectors of internal 
revenue, income tax examiners, appraisers, public works engineers, 
relief officials, and officials of endless other varieties, whose total 
number runs into the hundreds of thousands. They are the in- 
carnation of a government whose functions are growing like dande- 
lions in the springtime. Nor is there any likelihood that this ex- 
pansive process is nearing its end. On the contrary the national 
government has discovered, and is now utilizing, a powerful new 
agency for widening the scope of its activities. 

This is the system of federal grants-in-aid to the states. It is 
not really a new device because Congress has used it in sporadic 
instances for nearly a hundred years. But since the turn of the 
twentieth century the practice of maldng grants-in-aid has been 
considerably extended. In brief it is a scheme by which the na- 
tional government offers to match the states, dollar for dollar, 
or on some such basis, in promoting enterprises w^hich are properly 
within state jurisdiction but need to be speeded up. Thus the 
Weeks act of 1911 undertook to expedite the work of forest-fire 
prevention by this method of federal subsidizing. Three years 
later the Smith-Lever act made a fifty-fifty provision for instruc- 
tion and demonstrations in agriculture and home economics. The 
federal highway act of 1916 extended the plan to rural roadbuild- 
ing, and a year later the Smith-Hughes act appropriated federal 
funds for the promotion of vocational education on the same terms. 
Other measures of similar type have followed in rapid succession, 
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especially during the years of economic emergency. Vast sums 
have been given or loaned to the states and municipalities since 
1932 as a means of promoting public works for the relief of unem- 
ployment. And, finally, the whole scheme of unemployment in- 
surance and old age annuities which was established by Congress 
in 1935 rests on the principle of giving federal aid to the states for 
social welfare purposes. 

The argument for federal grants-in-aid is that the nation should 
be regarded as a unit, not merely as a group of states. There is 
a national interest in some matters which are legally within state 
jurisdiction — such as roads, education, public health, the relief of 
distress, unemployment insurance, and old age pensions. The 
federal government should therefore assume a constructive leader- 
ship in such matters and, induce all the states to do their full duty. 
And this, of course, can best be accomplished by giving them 
financial assistance. Likewise it is recognized that there are 
various things which the states must be persuaded to do in unison 
if they are to be done at all. If only a few states established 
compulsory unemployment insurance, for example, they would be 
penalizing themselves through a higher cost of producing goods 
in competition with the remaining states. Where Congress, there- 
fore, does not have the power to compel united action on the part 
of the states it is attempting the policy of persuasion by means of 
federal subsidies.^ 

A final question suggests itself: Are there some fields of juris- 
diction which ought to be transferred to the federal government 
by constitutional amendment so that the general welfare will no 
longer have to be pursued in roundabout ways, through subsidies 
and otherwise? Doubtless there are. There are many who believe 
that Congress ought to have jurisdiction over all commerce, 
whether within the individual states or among them. The dis- 
tinction between interstate and intrastate commerce is no longer 
a practicable one. Along with this power over all commerce would 
go complete and undisputed control over banks and other agencies 
of credit, with state banks fading out of the picture. Congress, 
it has been suggested, should likewise have the power to make 
uniform rules concerning the chartering of business corporations. 
Unquestionably it should have the right to make uniform rules 
as to the granting of divorces in the United States, thus placing 

^ See also aho'oe, p. 468. 
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a curb upon what has become, in. some states, a social scandal. 
It should have power to impose duties on exports. There are 
educators who believe that Congress should have the right to 
prescribe a minimum of public education throughout the United 
States. Other reformers have proposed to federalize the care of 
the public health, the making of labor laws, and the protection 
of all national resources. If we were making a general revision of 
the federal constitution today it is altogether probable that some of 
these additional powders would be given to the national government. 
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CHAPTER XXVII 


CONSTITUTIONAL LIMITATIONS 

The idea that man has rights behind and beyond the written laws is peculiar 
to us. The doctrine that there are certain cardinal, or natural rights of man 
which no government ought to, and ours cannot, take away is peculiar to us 
of the United States . — Thomas M. Cooley, 

In the foregoing chapters the various powers of Congress have 
been outlined. But the constitution does more than grant powers. 
It imposes limitations. It sets limits upon the exercise of legisla- 
tive authority. The makers of this constitution did not believe 
in placing unlimited power anywhere; they were afraid of absolute 
authority, no matter wheresoever lodged. Accordingly they en- 
circled Congress with a considerable number of limitations and 
prohibitions. Some of these relate to the way in which a power 
may be exercised, as, for example, the provision that all federal 
taxes shall be uniform throughout the United States. Others are 
in the nature of general prohibitions; that is, they forbid the exer- 
cise of certain powers under any circumstances. Thus no export 
duties may be levied by Congress, no matter what the occasion 
or need may be. In some cases a power is prohibited to the states 
but permitted to Congress, — the right to issue and coin money is 
an illustration. In other instances it is forbidden to both. Examples 
may be found in the provisions which outlaw bills of attainder 
and forbid the creation of a nobility. Some of these limitations 
are scattered through the original constitution while others have 
been inserted in the amendments, particularly in the first ten 
amendments. 

Let us look, first of all, at the specific restrictions which are 
placed by the constitution upon the national government. Con- 
gress is forbidden to pass any bill of attainder. A bill of attainder 
is a legislative measure which inflicts a penalty without a judicial 
trial. Legislation of this sort was frequent during the Tudor and 
Stuart periods of English history. By bills of attainder men in 
high office were ^^attainted” of treason and sent to the scaffold 
without even the forms of judicial process, their descendants being 
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deprived of civil rights. Students of English history will recall 
the case of Thomas Wentworth, Earl of Strafford, who was be- 
headed during the reign of Charles I by order of parliament under 
a bill of attainder. By less drastic measures known as bills of 
penalties other Englishmen were fined, thrown into prison, or 
had their property confiscated. The enactment of attainders in 
any form (including bills of penalties) is prohibited by the American 
constitution because its makers believed that the courts, not the 
legislature, ought to have the function of determining guilt or 
innocence. 

The constitution also forbids the passing of ex post facto laws. 
This prohibition has been somewhat misunderstood, for it does 
not by any means apply to all laws which are retroactive in effect. 
The limitation applies to criminal laws. only, and even here it 
does not affect laws which operate to the advantage of an ac- 
cused person. In discussing this matter one can tread upon firm 
ground, for the Supreme Court has given a full and exact definition 
of ex post facto laws. Such law’s, in the words of the court, include: 

Every law that makes an action done before the passing of the law, 
and which was innocent when done, criminal and punishes such action; 
every law that aggravates a crime, or makes it greater than it was 
when committed; every law that changes the punishment and inflicts 
a greater punishment than the law annexed to a crime when committed; 
and every law that alters the legal rules of evidence and requires less, 
or different testimony, than the law required at the time of the commis- 
sion of the offence, in order to convict the offender.” ^ 

In a word the term includes only retroactive criminal laws which 
take away from an accused person some right which he possessed at 
the time named in the accusation. Laws which decrease the penalty 
or modify judicial procedure to the advantage of the accused are not 
forbidden even though they be retroactive in effect. Thus it is 
allowable to abolish the death penalty and give the benefit of this 
abolition to persons already convicted of capital crimes. 

Taking a lesson from English political history the makers of 
the constitution also limited the power of Congress with respect 
to the definition and the punishment of treason. Treason is the 
oldest of crimes. In England it goes back to the time of the Saxon 
kings. Originally it was the offense of killing the monarch, but 
in due course various other offenses W’ere included, such as levying 
1 Calder v. Bull, 3 Dallas, 386. 
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war against the king. During several centuries the category of 
treasonable offenses steadily widened, all manner of “new-fangled 
and artificial treasons’^ being added to the list from reign to reign 
until the unrestricted power to make and alter the law of treason 
became a weapon of abuse and oppression. 

To make sure that there should be no such extension in the 
United States the constitution restricts the crime of treason to a 
certain definite offense, namely, that of levying war against the 
United States, adhering to their enemies, or giving them aid and 
comfort. There must be open activity, not mere words or intent, 
for the constitution further provides that “no person shall be 
convicted of treason, unless on the testimony of two witnesses 
to the same overt act, or on confession in open court.” Aaron Burr 
was acquitted of treasoji in 1807 because he had committed no 
overt act although it was proved that he had been engaged in a 
treasonable conspiracy. The penalty for treason, moreover, must 
in no case extend beyond the life of the person convicted. Punish- 
ment may not be imposed upon the descendants of a traitor, or, 
as the words of the constitution express it, the penalties shall not 
“work corruption of blood or forfeiture, except during the life 
of the person attainted.” 

The foregoing applies only to the crime of “treason against 
the United States.” But treason may also be committed against 
one of the states, and each state has the right to make its own 
definition of it. John Brown was executed in 1860 for treason 
against the State of Virginia. Each state may also make its own 
rules of evidence in treason cases and may prescribe such penalties 
as it sees fit. But in such matters it must keep within the other 
provisions of the federal constitution which require that all ac- 
cused persons shall be given due process of law and the equal 
protection of the laws. 

Treason should be distinguished from sedition. The latter is 
whatever the laws define it to be, for the constitution incorporates 
no definition. Hence Congress has been able to penalize as sedition 
various offenses which would be treason save for the absence of 
overt acts. Thus the sedition act of 1918 provided severe penalties 
for anyone who used any words intended to bring the military or 
naval forces of the United States into disrepute. This statute in 
effect created a number of “new-fangled and artificial treasons” 
under a new name. In other words the constitutional provisions 
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limiting the crime of treason do not prevent Congress from de- 
fining other offenses as sedition and prescribing penalties just as 
heavy as those imposed for treason. 

Then there is the constitutional requirement as to due process 
of law. In the Great Charter which the barons of England wrung 
from King John in 1215 there was a stipulation that no free man 
should be in any manner penalized save by ^^the lawful judgment 
of his peers or by the law of the land.^' 

'‘Nullus liber homo capiatur, vel irnprisonetur, aut dissaisiatur, 
aut autlagetur, aut exultur, aut aliquo inodo destruatur, nec super 
eum ibimus, nec super eum mittemus, nisi per legale judicium parium 
suorum, vel per legem terrae.’^ ^ 

This fundamental right of freemen was repeatedly emphasized in 
the landmarks of English civil liberty such as the Petition of 
Right (1628) and in this evolution the phrase per legem terrae, 
or law’ of the land, came to be used interchangeably with the ex- 
pression “due process of law.” ^ In this form it passed into the 
Constitution of the United States as a part of the fifth amendment 
(1791) which provides that “no person shall be deprived of life, 
liberty or property without due process of law.” The words “life, 
liberty and property,” of course, hark back to colonial days and 
to the Declaration of Independence with its assertion of the citi- 
zen's right to life, liberty, and the pursuit of happiness. 

The meaning and scope of these four words “due process of 
law,” how’ever, have given the courts and the commentators a 
great deal of trouble, and even today their exact application is 
not absolutely clear. Few legal phrases in the whole history of 
jurisprudence have proved so elusive. Due process has become 
a sort of palladium covering all manner of individual rights. The 
highest American tribunal has refrained from committing itself 
to any hard and fast definition of the term, preferring rather that 
“its full meaning should be gradually ascertained by the process 
of inclusion and exclusion in the course of decisions in cases as 
they arise.” ^ 

1 No free man shall be arrested, or imprisoned, or evicted from his land, or out- 
lawed, or exiled, or in any other way harassed, nor will w'e impose upon him, or 
send him our commands, save by the lawful judgment of his peers or by the law 
of the land. Magna Carta, Article 39. 

2 The phrase “due process of law” first appeared in a statute passed by parlia- 
ment in the fourteenth century (28 Edw. Ill, 3). We have the word of the great 
English jurist, Sir Edward Coke, in his Institutes, that it was there used as the 
equivalent of the older phrase “law of the land.” 

=» Tw'ining v. New Jersey, 211 U. S. 78. 
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But all students of American government know in a general 
way what the phrase means. It means that there must be, in all 
actions to deprive a man of his life, liberty, or property, an ob- 
servance of those judicial forms and usages which by general 
consent have become associated with fair dealing. Daniel Webster, 
m a famous argument before the Supreme Court, gave a definition 
of due process which will probably serve the layman as well as 
any other. It is the process of law, he asserted, “which hears 
before it condemns, which proceeds upon enquiry, and renders 
judgment only after trial. Its meaning is that every citizen shall 
hold his life, liberty, property and immunities under the protection 
of the general rules which govern society.” ^ 

Thus the requirement of due process clearly renders invalid 
such things as acts of c<;onfiscation without judicial trial, laws 
which arbitrarily take property from one individual or group 
and give it to another, laws which retroactively reverse judgments 
of the regular courts, and in fact all arbitrary exertions of power 
in the form of legislative enactments or executive decrees. The 
courts have held that due process of law requires a hearing of the 
issue before it is decided; but this does not necessitate that the 
hearing shall be by a jury or even by a judge. What constitutes 
a fair hearing must be determined by the circumstances. Questions 
involving a deprivation of property are sometimes determined 
by administrative officers, as for example in the sale of lands for 
non-payment of taxes. The right of an alien immigrant to enter 
the United States is determined by the immigration authorities, 
not by a judge and jury. The right of a newspaper to have the 
second-class mailing privilege is decided by the postal authorities, 
not by the courts. In other words the adjudication of such ques- 
tions by an administrative board, or even by a single administrative 
officer, is not deemed to be a denial of due process so long as a 
right of appeal to the regular courts is preserved or so long as 
the proceedings are characterized by the essentials of fair play 
to those whose liberties or property are concerned.^ 

It will be noted that the due process requirement appears twice 
in the constitution, once as a limitation upon Congress (fifth 

^ The Dartmouth College Case, 4 Wheaton, 618. 

2 Those who wish to pursue this subject further may be referred to Hodney L. 
Mott, Due Process of Law (Indianapolis, 1926), John M. Mathews, The American 
Constitutional System (New York, 1932), pp. 384-426, and L. P. McGehee, Due 
Process of Law under the Federal Constitution (Northport, N. Y., 1906). 
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amendment) and once as a limitation upon the states (fourteenth 
amendment). The Supreme Court has applied it with an equal 
hand to both. But the states have been the chief offenders in 
their attempt to circumvent this limitation. More especially has 
this been the case with numerous laws which state legislatures 
have enacted for the ostensible purpose of promoting the public 
safety or public health, but which in reality have been designed 
to deprive individuals or corporations of their property in an 
arbitrary way. For within the term ^'property’’ is included not 
merely what already belongs to its owners but the right to acquire 
further belongings in any lawful manner, in other words the right 
to freedom of contract. 

In this connection a word should be added with respect to what 
is known as the ^^police power” of the nation and the states. It is 
one of the most important and comprehensive among governmental 
powers. Speaking broadly, it may be defined as the right of a 
government to regulate the conduct of its people in the interest of 
the public safety, health, morals, and convenience. Under this 
comprehensive authority a government may make regulations 
concerning the safety of buildings, the abatement of nuisances, the 
regulation of traffic, the reporting of communicable diseases, the 
inspection of markets, the sanitation of factories, the hours of work 
for women and children, the sale of intoxicants, and countless other 
matters. Such regulations inevitably involve a deprivation of some- 
one’s liberty or property; but this does not render the regulations 
unconstitutional provided they represent a reasonable exercise of 
the police power and are designed to accomplish a legitimate 
public purpose.^ 

There is a twilight zone, however, in which the scope of the police 
power is not yet clear. May the laws deprive a citizen of his prop- 
erty in order to promote the aesthetic welfare of the community — 
for example, by providing that no one may build a house on his 
own land until the type of architecture has been approved by a 
municipal art commission or some other body? Such a condition 
may be imposed by subdividers or sellers of land, at the time of 
sale, but not by the public authorities. Is it allowable to provide by 
law that residential property in designated sections of a city shall 
not be sold or rented to colored people? Can such a measure be 
justified as a reasonable regulation in the interest of the public 

1 C. B. & Q. R. R. V. Illinois, 200 U. S. 561 (1906). 
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safety, health, morals or convenience? The Supreme Court has 
held that it cannot. ^ May the government forbid an owner to take 
more than a specified amount of oil or water out of his own wells? 
The court has held that it can.^ In brief, each issue must stand on 
its own feet. In times of war or other emergency a regulation may 
be reasonable when under normal conditions it would constitute an 
arbitrary deprivation. 

Due process of law is not a stereotyped thing. A true philosophy 
of liberty must permit adaptation to new circumstances. It fol- 
lows, therefore, that any legal proceeding which is in furtherance of 
the public good, and which preserves the principles of liberty and 
justice, must be held to be due process of law. To declare once and 
for all that certain rigid rules must in every case be observed would 
be to mummify all legal p^rogress. The requirement as to due proc- 
ess was framed to afford protection against gross legislative un- 
fairness; it was not intended to become a barrier to the reasonable 
regulation of individual liberty or of private property in the inter- 
ests of social and industrial justice. 

Another constitutional restriction provides that private prop- 
erty shall not be taken for public use without just compensation.^^ 
To understand the nature of this limitation one must know some- 
thing about the right of eminent domain. This right of a govern- 
ment to take private property for public use arises from the 
necessity of acquiring land for forts, navy yards, post offices, cus- 
tomhouses, national parks, prisons, lighthouses, highways, and so 
on. Hence the domain, or ^^property-taking right,^’ of the nation 
and the state is eminent or paramoimt, in other words it is superior 
to the property-holding right of any individual. 

But the constitution imposes a threefold limitation upon the 
right of eminent domain. First, the taking of private property 
must be for a 'puhlic purpose. Property cannot be taken by the 
government from its private owners and then turned over for use 
by some other private individual or corporation. Second, just 
compensation must be paid to the owner. Third, the owner of 
property must be given due notice and the privilege of a hearing 
before his property is taken away from him. 

All private property, of whatever sort, including not only land 
and buildings, but right of ways, ships, supplies, even electric cur- 
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1 Buchanan d. Warley, 245 U. S. 60 (1917). 

* Ohio Oil Co. V. Indiana, 177 U. S. 190 (1900). 
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rent and contracts for delivery of goods, is subject to the right of 
eminent domain provided it is required for a public purpose. But 
what is a public purpose? The courts have been liberal in their 
interpretation of this term. They have upheld the taking of land 
not only for post offices and other buildings but for all other pur- 
poses related to the functions of government. Moreover, the gov- 
ernment may delegate its right of eminent domain to counties, 
cities, school districts, or even to railroads or other corporations 
engaged in public or quasi-public enterprises. The right may be 
delegated to a company which is mainly operated for private gain, 
provided it is engaged in a business which is “affected with a 
public interest.’^ Hence the right to take private property, on 
payment of just compensation, has been frequently given by state 
legislatures to light and power companies, irrigation districts, and 
in some instances to endowed colleges. But it cannot be delegated 
to strictly private concerns where no color of public necessity 
appears. The line, of course, is difficult to draw because all forms 
of private business are affected with a public interest in some 
degree. 

When private property is taken for a public or a semi-public 
purpose the constitutional requirement is that “just compensa- 
tion'^ must be paid to the owner. But how is this compensation 
determined? As a matter of practice, the officers of the government 
first make their own valuation and offer the owner what they deem 
to be just. The owmer, in most cases, rejects this offer and asks for 
more. Then, by the usual process of bargaining, an agreement or 
some compromise figure may be reached. But if the owner cannot 
get what he believes to be fair compensation in this way he has an 
appeal to the courts. But it is allowable to have the decision made 
by an administrative tribunal, with no appeal to the regular courts 
on questions of fact, provided a fair administrative procedure is 
followed. 

Many limitations with, respect to methods of judicial procedure 
are incorporated in the national constitution, especially in the first 
ten amendments. These limitations relate to jury trial, the rules of 
evidence, the nature of punishments, and to the placing of anyone 
in double jeopardy for the same offense. But such restrictions can 
be more appropriately explained in a later chapter dealing with the 
judicial power of the United States.^ Let it be made plain at this 

1 See below, Chapter XXIX. 
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.point, however, that the limitations of the national constitution in 
this respect apply to the procedure of the federal courts only; they 
do not place any restrictions upon the state courts. The latter are 
governed, as to ordinary judicial procedure, by the terms of their 
own state constitutions. No one can claim the privilege of trial 
by jury in a state court unless the state constitution and state 
laws have given it to him. 

As there are implied powers in the Constitution of the United Some 
States, so there are implied limitations, that is, limitations which iSntatlons. 
do not appear in express terms but follow from the general nature, 
form, and purposes of the federal government. The constitution, 
for example, does not expressly forbid Congress to delegate any of 
its lawmaking powers to the President, or to the heads of depart- 
ments, or to the variou.^ administrative boards or even to the 
people. 

Yet it is ^^one of the settled maxims in constitutional law,^’ 
according to America’s foremost authority on this subject, 

^That the power conferred upon Congress to make laws cannot be 
delegated by that department to any other body or officer. Where 
the sovereign power of the state has located that authority, there it 
must remain, and by that constitutional agency alone the laws must 
be made until the constitution itself is changed. The power to whose 
judgment, wisdom and patriotism this high prerogative [of lawmaking] 
has been intrusted cannot relieve itself of the responsibility by choosing 
other agencies upon which the power shall be devolved, nor can it 
substitute the judgment, wisdom, and patriotism of any other body 
for those to which alone the people have seen fit to confide this sovereign 
trust.” 1 

Because of this well-recognized limitation a nation-wide referen- a nation- 
dum as a means of acoepting or rejecting a law would not be con- ^dum im- 
stitutional. Congress might, if it so chose, submit a question to possible, 
the people as a means of securing an advisory test of public senti- 
ment, and the Democratic national platform of 1924 proposed that 
the question of adhering to the League of Nations should be so 
submitted; but the formal enactment of all federal statutes, as 
well as the conduct of foreign policy and the undivided responsibil- 
ity therefor, must remain exactly where the constitution placed it. 

Congress cannot delegate its legislative power and responsibility 

^ T. M. Cooley, Treatise on Constituiional Limitations (7th edition, Boston, 1903), 
p. 163. 
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even to the whole people. To establish the principle of direct legis- 
lation by the people, so far as national lawmaking is concerned, 
would require an amendment to the constitution. 

But while Congress may not delegate its lawmaking power, it 
may delegate to some other body (or to some official) the function 
of determining when and how the provisions of the law are to be 
carried out. This latter is held to be a ministerial, not a legislative 
function. It is permissible for Congress to provide, for example, 
that a law shall go into effect whenever the President shall adjudge 
certain conditions to exist and shall so announce by proclamation.^ 
It may make an appropriation for the relief of unemployment and 
leave to the President the discretion to determine how the money 
shall be spent. But it must retain the ultimate lawmaking power 
in its hands. That is one of the reasons why the national industrial 
recovery act was held unconstitutional by the Supreme Court in 
the Schechter Case (1935). This statute had delegated to the 
President full power to accept or reject codes of fair competition 
submitted to him by persons engaged in particular industries, and 
when accepted by the chief executive such codes were to have the 
force of law. The court held this procedure to involve a surrender 
by Congress of its lawmaking authority.^ 

But while the substance of legislative power may not be dele- 
gated, it is allowable to give the executive branch of the govern- 
ment a large amount of leeway in determining the detailed pro- 
cedure by which the laws shall be put into operation. This principle 
is of great importance because the conditions with which the laws 
have to deal are becoming so complex. Laws are not by nature 
resilient or flexible. Hence the general provisions of a law, when 
unmodified by the exercise of official discretion, are almost sure to 
work injustice. The best system of regulation is one which can be 
varied in strictness as the occasion demands. Such a system ob- 
viously requires that room for the exercise of judgment, in the 
administration of the laws, shall be vested in some executive officer 
or board. Hence it has become the policy of Congress to give pow- 
ers of a comprehensive and diverse character to the President, or to 
various federal boards, such as the interstate commerce commis- 
sion, the federal reserve board, the federal trade commission, the 
securities and exchange commission, and even to such administrative 


1 Field Clark, 143 U. S. 649. 

2 See also above, p. 78, footnote 2. 
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officials as the postmaster-general or the commissioner-general of 
immigration. 

One result of this policy has been to take the country a long way 
from its old legal traditions. If continued year after year, and on a 
broad scale, it will make the government of the United States more 
and more a government of men. During the past quarter of a 
century there has been a steady growth of '^administrative law,’’ 
which is a rather incongruous term in a country that professes to 
maintain a complete separation between legislative and adminis- 
trative authority. It means that administrators, as well as legisla- 
tors, are making the laws of the land, for they are issuing orders and 
regulations which' have the force of law. So rapidly has this system 
of administrative lawmaking been extended that today a large 
part of the federal government’s regulating authority is exercised 
by the issue of executive orders, administrative decisions, depart- 
mental rulings, and rules promulgated by all sorts of government 
boards. We have a general law relating to the federal income tax, 
for example, but there are hterally thousands of points which this 
law does not cover. Each one of these, when it arises, is covered by 
a ruling or order issued from the bureau of internal revenue. These 
rulings have become so numerous and so complicated that only an 
expert can thread his way through them. 

Or, take another example, — the orders and rulings of the inter- 
state commerce commission. They have become almost innumer- 
able and cover all sorts of matters relating to rates, service, ac- 
counting and financing in connection with the railroads. The 
social security act which Congress adopted in 1935 is couched in 
general terms, with relatively few provisions covering matters of 
detailed administration. It will be incumbent upon the social 
security board, if the law is held constitutional, to issue countless 
orders on all sorts of questions as they arise. Thus we are 
developing in the United States a huge body of administrative law 
which is enforceable by the courts although its provisions have not 
been sanctioned by the regular la^vmaking bodies at all. They 
have been framed and issued under a general grant of authority by 
the representatives who are elected by the people to make the laws. 

This does not mean, however, that the development of adminis- 
trative law is a thing to be deplored. Regulation by administrative 
order is more equitable and more effective than regulation by broad 
legislative decree. The latter cannot bend without being broken. 
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There is nothing dangerous about a government of men so long as 
it is a government of men controlled by law. So long as the administra- 
tive authorities are required to keep within the boundaries set for 
them by legislative enactment the danger of bureaucratic autocracy 
is small. But if Congress is ever permitted to delegate the substance 
of its lawmaking power, and give the President or his subordinates 
a wide-open authority to make rules with the force of law, — if that 
ever happens there will be an end to the principle on which the 
American political system has traditionally rested. The decision 
of the Supreme Court in the Schechter Case is of great signifi- 
cance in that it indicates a determination to prevent, by judicial 
review, an undue delegation of legislative authority to the executive. 

The foregoing are not the only limitations upon the powers of 
Congress. Some others, more particularly those which relate to 
the rights of the citizen, have been discussed in a previous chapter; 
others, which concern judicial procedure, will be explained in con- 
nection with the work of the federal courts. A complete list of con- 
stitutional Umitations in the United States would probably mount 
into the hundreds. Congress, as someone has said, is a leviathan in 
chains. Perhaps we have limited the powers of the national legis- 
lature to a greater extent than there is need for, and it is probable 
that if the people of the United States were reframing their con- 
stitution tomorrow, some of these limitations would be left out. 
They were inserted in an age when legislative tyranny was greatly 
dreaded, and today that danger has passed by. The present gener- 
ation, taking heed of European experience, is more afraid of execu- 
tive tyranny or dictatorship. There is no likelihood nowadays that 
Congress would pass bills of attainder, or take property without 
compensation, or establish an American order of nobility — even if 
the limitations which relate to these things were stricken from the 
constitution altogether. On the other hand the tendency towards 
aggrandizement on the part of the executive in all countries is one 
that students of government should note and reflect upon. Does 
it mean that the nineteenth-century habit of identifying democracy 
with the supremacy of legislative bodies is to be discarded and re- 
placed by the concentration of power in a single hand? 
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It was Napoleon who, by selling Louisiana to the United States, made it 
possible for the Union to develop into the gigantic power that we see. — 
Sir J. R. Seeley, 

The reluctant obedience of distant provinces generally costs more than 
it is worth . — Lord Mahon. 
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One does not usually think of the United States as a colonizing 
country, yet the history of the nation is an almost unbroken 
chronicle of territorial expansion. The area of the original thirteen 
states was less than one tenth of the territory under the flag of 
the United States today. No other nation has had such an in- 
crease during the past fifteen decades or has filled its new acquisi- 
tions so largely with its own people. 

Most Americans do not realize what an imperial area they 
possess. Take a map of the United States and superimpose it 
upon a same-scale map of Europe. San Francisco will fall where 
Liverpool is, while Baltimore drops east of Constantinople. New 
Orleans keeps company with Palermo, while Minneapolis is up 
near Moscow. The entire kingdom of Italy, with its forty-two 
million population, is just a little larger than the single state of 
Colorado. Put England, France, and Germany together and you 
have a smaller combined area than the two states of Texas and 
California. Indiana is bigger than Austria, while Belgium would 
fit comfortably into the niche that Maryland occupies. In a geo- 
graphical sense the United States is not a nation but a league of 
nations. 

The history of American national expansion may be divided 
into two periods. First there is the era extending from the close 
of the Revolutionary War to the year 1867. It was during this 
interval that the United States acquired by successive treaties all 
the land included in the Northwest Territory, as it was then 
called, together with the Louisiana Purchase, and Florida. Toward 
the middle of the nineteenth century the nation also secured by 
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conquest from Mexico, and by the admission of territories which 
had declared their independence of Mexico, the enormous areas 
of Texas, the Southwest, and the South Pacific slope. Title to 
the North Pacific slope, up to the forty-ninth parallel, had been 
acquired a few years earlier by a treaty with Great Britain. All 
this territory was contiguous and could eventually be parcelled 
into states of the Union. Hence the expansions of this period 
merely represented the rounding-out of national boundaries and 
presented no problems of an external character. 

But the second period, extending from 1867 to the present time, 
has involved various territorial acquisitions of a different sort. 
By the purchase of Alaska from Russia in 1867 the United States 
acquired its first non-contiguous possession other than a few small 
guano islands. This precedent was not followed, however, by any 
further ventures into outlying areas until 1898, when the Philip- 
pines, Puerto Rico, and Guam were acquired; and in the same 
year Hawaii was annexed at the request of its own government. 
In 1899 an agreement with Great Britain and Germany gave to 
the United States certain islands in the Samoan Archipelago, and 
in 1904 the Panama Canal Zone came under American control as 
the result of a treaty made with the new Republic of Panama. 
Finally, in 1917, the Danish West Indies were acquired by 
purchase. 

All these acquisitions differed from those of the preceding period 
in that they are separated from the main territory of the United 
States and are not necessarily assured of admission to statehood 
at any future date. Since 1898, therefore, the United States has 
faced the fact that its jurisdiction includes two classes of territory; 
one enjoying the full rights and privileges of statehood, the other 
made up of outlying possessions some of which must continue to 
be colonies in the usual sense of the word, no matter by what 
name they may be officially designated.^ Phrases do not alter 
facts. A mother country does not get rid of colonial problems by 
resorting to a mere twist in terminology. Dependent territories, 
situated afar-off, and largely peopled by an alien race, present 
much the same problems to home governments everywhere. 

The makers of the constitution foresaw that the Union would 
eventually comprise more than the thirteen original states. They 

1 It is hardly conceivable, for example, that the Panama Canal Zone, Samoa, and 
the Virgin Islands will ever be admitted as states of the Union. 
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knew, of course, that a large region of hinterland was already 
being governed by the confederation under the terms of the North- 
west Ordinance and that this territory would eventually be carved 
into states as the ordinance contemplated. Hence they made pro- 
vision that the territory “belonging to the United States should 
be governed as Congress might decide and that new states could 
be admitted to the Union by Congress at its discretion, subject 
to certain prescribed limitations. The constitution did not, how- 
ever, in express terms bestow on Congress the right to acquire new 
territory, and in connection with the Louisiana Purchase of 1803 
it was argued in some quarters that Congress had no such right. 
The Supreme Court, however, has settled this question by re- 
peatedly deciding that the United States, as a nation, has the 
same right to acquire territory as any qther sovereign nation.^ 
The power to make treaties implies the power to gain territories 
by treaty. The power to declare and wage war implies the right 
to make conquests. The power to admit new states implies the 
right to acquire areas out of which new states may be created. 

But admitting the right of the United States to acquire territory, 
many other questions arose to be settled. Is the control of Congress 
over such territory complete and unrestricted, or is Congress bound 
there by all the limitations of the national constitution? Have 
the inhabitants of territories the same constitutional rights as 
citizens of the states, for example, the right to keep and bear arms 
and the right to trial by jury? Is a Hawaiian or a Puerto Rican en- 
titled to these rights by the mere fact that the American flag 
flies over his islands? And what about the operation of such laws 
as Congress may make? Do they extend to these islands as a 
matter of course or only when their extension is expressly provided 
for? Does a tariff law, for example, apply only to merchandise 
which comes into the United States proper, or to all goods entering 
the insular possessions as well? All these questions have come 
before the Supreme Court at one time or another and have been 
answered by that tribunal, hence the constitutional status of 
territories and insular possessions is now fairly well settled. 

Summarizing the main features in this chain of judicial decisions 
one may lay down the following general rules: The power of Con- 


1 *‘By the law of nations, recognized by all civilized states, dominion over new 
territory may be acquired by discovery and occupation, as well as by cession or 
conquest.” Jones v. United States, 137 U. S. 202 (1890) . 
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gress over the outlying territories of the United States is practically 
complete. The inhabitants of the insular possessions are not 
citizens of the United States unless and until Congress extends 
citizenship td them. The provisions of the federal constitution 
relating to the rights of citizens (for example, the right of trial 
by jury) do not extend to the inhabitants of all the territories 
unless and until Congress so provides. In the Insular Cases (1900) 
the Supreme Court set up a distinction between “incorporated'^ 
territory, on the one hand (that is, territory which is treated as an 
integral part of the United States) and “unincorporated" territory 
which has not been so recognized by Congress. On this basis 
Hawaii and Alasta are incorporated territories, while Puerto Rico, 
the Philippines, Guam, Samoa, the Canal Zone, and the Virgin 
Islands constitute the up-incorporated group. 

As respects the incorporated territories (Alaska and Hawaii), 
all the applicable limitations of the constitution are in full force; 
but elsewhere Congress is bound only by those “fundamental" 
provisions of the constitution which automatically extend to all 
American soil. The Supreme Court did not explain, however, just 
what provisions are fundamental but left this to be determined 
in particular cases as they might arise. As respects tariff laws it 
has held that the provision as to uniformity of taxation is not 
among the fundamental ones and hence that Congress may provide 
a special rate of duty on goods coming into the unincorporated 
territories such as the Philippines and Puerto Rico, or from them 
into the United States. Likewise it has held that the requirement 
of a jury trial is not one of the fundamental provisions which 
automatically extend to. the unincorporated territories. 

Owing to the diversity in local conditions among the various 
possessions of the United States, no attempt has ever been made 
to establish a uniform scheme of government for all of them. 
Each is somewhat differently organized from the others. Alaska 
is a fully organized territory just as Arizona and New Mexico 
used to be, and all laws passed by Congress apply to Alaska as a 
matter of course. Its citizens are American citizens. Alaska has 
a governor appointed by the President of the United States and 
a territorial legislature. This legislature is made up of two cham- 
bers, a senate and a house of representatives, the members of 
both being elected by the people. It has the usual lawmaking 
powers, but its acts must not be “inconsistent with the constitu- 
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tion and the laws of the United States/' There is universal suffrage 
but with a literacy test. The governor has a veto power similar to 
that of the President, and laws passed by the Alaskan legislature 
may also be disallowed by Congress. Alaska is represented in 
Congress by a delegate who may speak there but has no vote. 
Hawaii. Hawaii is the other fully organized territorial possession. Prior 

to 1893 the Hawaiian Islands had a monarchial form of government 
with a native dynasty, but in that year a revolution abolished the 
monarchy and set up a provisional government which, in turn, 
gave way to a republic. Then, in 1898, the government of the 
Hawaiian Republic applied for and obtained annexation to the 
United States. Two years later Congress passed the organic act 
on which the present Hawaiian government rests. The territorial 
governor of Hawaii (who must be a resident of the islands) is 
appointed by the President of the United States. He is assisted 
in executive work by various administrative officials, a secretary, 
treasurer, attorney-general, and so on. All these, except the secre- 
tary, are appointed by the territorial governor with the concurrence 
of the Hawaiian senate. Subject to the terms of the organic act 
the Hawaiian legislature, consisting of two elective chambers (a 
senate and a house of representatives), makes the laws, determines 
the taxes, and provides for the annual expenditures. The governor 
possesses the usual right of veto, which may be overridden by a 
two-thirds vote of both Houses. 

The appro- In the organic act of 1900 there is, however, an important pro- 
safeguard, vision which reads as follows: 

“In case the legislature fails to pass appropriation bills providing for 
payment of the necessary current expenses of carrying on the govern- 
ment and meeting its obligations as the same are provided for by the 
then-existing laws, the governor shall, upon the adjournment of the 
legislature, call it in an extra session for the consideration of appropria- 
tion bills and until it shall have acted the treasurer may with the 
advice of the governor make such payments, for which purpose the 
sums appropriated in the last appropriation bills shall be deemed to 
have been reappropriated. 

In other words, the territorial legislature cannot use its control 
of expenditures in such a way as to coerce the executive into sub- 
mission by stopping the wheels of government. Hawaii also has 
its own territorial courts, likewise a federal district court. The 
voters elect one delegate to the House of Representatives at 



TERRITORIES AND INSULAR POSSESSIONS 495 


Washington, but he has no vote there. All elections in Hawaii 
are by universal suffrage, but with one important reservation, 
namely, that voters must be able to “speak, read and write the 
English or the Hawaiian language.” This shuts out many of the 
Japanese and Chinese who form a large element in the population 
of the islands. 

Puerto Rico, although legally rated as an unincorporated terri- 
tory, has a form of government very similar to that of Hawaii. 
During the war with Spain the American army occupied this 
Caribbean island and in the two years following the withdrawal 
of the Spanish forces it continued under military government. 
People do not always realize how easy it is for an army to provide, 
out of its own resources, all the administrative machinery that is 
necessary for temporarily governing a conquered territory. The 
commander-in-chief with his staff transform themselves into a 
governor and council; the engineer corps provides a department 
of public works; the paymaster's department takes charge of the 
finances; the medical and sanitary corps become a department of 
public health; the judge-advocate sets up a judicial system; the 
military police take over the work of patrolling the streets, and 
so on. To say that Puerto Rico was for two years under military 
rule does not mean, therefore, that the affairs of the island were 
crudely or arbitrarily handled. The system of military rule did 
not quickly give way to an organized civil government because 
it was found to be inefficient but because of the general aversion 
of the American people to continued military government in any 
portion of their territory. 

The present frame of Puerto Rican government has its basis 
in the Foraker act of 1900, considerably modified by the organic 
statute of 1917. This later statute conferred American citizenship 
upon Puerto Ricans and extended to them most of the constitu- 
tional rights of citizens in the United States, a notable exception 
being the right to trial by jury. At the head of the island admin- 
istration is a governor, appointed by the President with the con- 
sent of the Senate. He holds office during the President's pleasure. 
The governor is assisted by several heads of executive departments, 
of whom two (the attorney-general and the commissioner of educa- 
tion) are appointed by the President, while the rest (including 
the heads of the departments of finance, interior, health, agricul- 
ture, and labor) are appointed by the governor. These heads 
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of departments form an executive council, assisting the governor 
in an advisory capacity. 

The Puerto Rican legislature consists of two chambers, a senate 
and a house of representatives. The senate contains nineteen 
members, of whom two are elected from each of seven senatorial 
districts and five elected by the voters of the island at large. The 
house of representatives is composed of thirty-nine members, one 
from each of thirty-five districts and four elected at large. Puerto 
Rico has universal suffrage but with a literacy test for voting. 

The legislature may levy taxes (except taxes on imports) and 
may authorize borrowing on the credit of the island. It also de- 
termines the expenditures, but if the two chambers do not agree 
on appropriations for the support of the island government, the 
sums voted for the preceding year are deemed to have been re- 
appropriated. The provision relating to the governor's veto power 
is a peculiar one. The governor may veto an act of the Puerto 
Rican legislature; then if the legislature redacts it by a two- 
thirds vote the measure goes to Washington where it is laid before 
the President. If the President approves the measure, or does 
not disapprove it within ninety days, it becomes effective. All 
Puerto Rican laws are also subject to disallowance by Congress, 
as in the case of the other territories. But, as a matter of fact, 
Congress does not usually interfere. A resident commissioner from 
Puerto Rico, elected by popular vote, has the right to sit in the 
House of Representatives at Washington, but has no vote in that 
body. 

Puerto Rico has a judicial system which includes a United 
States district court and a series of territorial courts headed by 
the supreme court of Puerto Rico. The judges and other officers 
of the United States district court are, of course, appointed by 
the President, while those of the territorial courts are named by 
the governor of the island and the Puerto Rican senate, — with 
the exception of the territorial supreme court, in which the five 
justices are also appointed by the President. 

Then come the Philippines. By the treaty with Spain in 1898 
the Philippine Islands were ceded to the United States. Military 
rule, complete or partial, continued for nearly three years. During 
this interval, however, a commission was sent to the islands to 
devise a system of civil government and also to take over some 
governmental functions from the military authorities. All this 
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was done by order of the President, who controlled the adminis- 
tration of the islands by virtue of his powers as commander-in- 
chief of the army. To remove any possible doubt as to the legality 
of this situation, however. Congress gave the President “all the 
military, civil and judicial powers necessary to govern the Philip- 
pines . . . until otherwise provided.^' Under this authority the 
President in 1901 appointed a civil governor and provided the 
islands with an appointive legislative body or commission made 
up of both Americans and Filipinos. 

This temporary civil government functioned for about a year, 
that is, until Congress was able to prepare and enact an organic 
law for the islands, which it did in 1902. The chief provisions of 
this law were as follows : The executive power was to be vested in a 
governor-general, appokited by the President with the consent of 
the Senate, and in heads of administrative departments, similarly 
appointed. These administrative officials, along with four other 
appointive members, were to constitute the Philippine commission, 
which was to serve as the sole legislative body until conditions 
should warrant the election of an assembly; thereafter it was to 
function as the upper chamber of the legislature. The conditions 
were fulfilled, and the first Philippine assembly met in 1907. 

Thus matters continued until 1916, when an organic act (com- 
monly known as the Jones act) made three important changes in 
the government of the islands. It gave a larger degree of self- 
government, increased the powers of the governor-general, and 
replaced the Philippine commission by an elective senate. Under 
the terms of this act the chief executive power has been exercised 
by a governor-general, appointed by the President wdth the con- 
currence of the United States Senate. There has also been a vice- 
governor, similarly appointed, and serving as head of the depart- 
ment of public instruction. The heads of the other administrative 
departments (such as justice, finance, etc.) have been appointed 
by the governor-general with the approval of the Philippine senate. 
In addition the governor-general has prepared the annual budget 
and laid it before the Philippine legislature for its approval; but if 
the legislature did not make the necessary appropriations it was 
provided that those of the previous year should be deemed to have 
been reappropriated. The governor-general has also had the right 
to veto any action of the legislature and if the latter overrode this 
veto by a two-thirds vote the issue was then referred to Washington 
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where the President had six months in which to decide it. Congress, 
moreover, had a right under the Jones act to annul any law passed 
by the Philippine legislature. This legislature, during the past 
twenty years, has been made up of two chambers, a senate and an 
assembly, the membership of both being chiefly elective but with a 
few appointive members to represent the non-Christian districts. 

The organic act of 1916 asserted the intention of the United 
States to recognize the independence of the Philippines “as soon 
as a stable government can be established therein. And during 
the next five years the Washington authorities gave the Philippine 
legislature an almost free hand. Governor-General Harrison, who 
served during this period, reported that the islands were fit for 
independence. But President Harding in 1921 and President 
Coolidge in 1926 thought it well to have the question looked into 
by special commissioners. In both cases these representatives re- 
ported that the islands were not yet prepared for an independent 
status although they might ultimately become so, and Congress 
tacitly accepted this view of the situation. 

Nevertheless the clamor for independence continued and it was 
reinforced in the United States by various business interests which 
desired to have tariff duties placed upon imports (sugar, coconut 
oil, etc.) from the Philippines, as well as by American labor organi- 
zations which hoped that the granting of independence would put 
an end to Filipino immigration. Over the veto of President Hoover, 
therefore. Congress passed a measure (January, 1933) which pro- 
vided that complete independence would be granted to the Philip- 
pines after a “preparative period of ten years with a stipulation 
that the islands should be governed during this interval as a com- 
monwealth under a constitution approved by the President of the 
United States and adopted by vote of the Philippine people. The 
law of 1933 provided that in order to become effective it would have 
to be accepted by the Philippine legislature within a year, but this 
body refused its approval and sought to obtain better terms. Fail- 
ing in this. Congress was persuaded in 1934 to pass a new inde- 
pendence law (which differed but little from its predecessor) and 
this was accepted by the legislature in Manila. 

Under the terms of this independence act the Philippine people 
at once elected a convention of delegates which framed a constitu- 
tion for the Commonwealth of the Philippine Islands. This, after 
having been submitted to the President of the United States and 
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approved by him, was ratified at the polls by an overwhelming 
majority. Thereupon the officers of government under the new 
constitution were elected and took office in November, 1935. On 
their inauguration the governmental system which had been main- 
tained in the Philippine Islands by the United States during the 
past twenty years came to an end. The new chief executive of the 
commonwealth government replaced the governor-general; but 
the independence act of 1934 provides that the President of the 
United States shall appoint a high commissioner to serve as the 
American representative in Manila. This official will keep Washing- 
ton fully informed as to developments in the islands, but is to have 
no powers of any considerable importance. 

On the inauguration of the Philippine Commonwealth all Amer- 
ican civil authority ir^ the islands terminated. Under the pro- 
visions of their new constitution the Filipinos assumed control 
of the government in all its branches, legislative, executive, and 
judicial. But their freedom from American control will not be, 
complete by any means during the ten-year probationary period, 
for the independence act of 1934 makes a number of highly impor- 
tant reservations. In the first place it provides that all amend- 
ments to the Philippine constitution, and all laws relating to va- 
rious important matters (such as currency and emigration) must 
be approved by the President of the United States before going 
into effect, and likewise that he may suspend, under certain cir- 
cumstances, any law or executive order made by the Philippine 
government. This ensures a large measure of ultimate control in 
case the need should arise. Second, all the foreign relations of the 
Philippine Commonwealth during the ten-year period are to be 
under the supervision of the United States. Third, the United 
States Supreme Court will continue to hear appeals from the 
highest court in the islands, and, fourth, the United States re- 
serves the right to retain and to garrison military and naval posts 
at its discretion. 

In addition to these specific reservations it is provided that 
the United States may intervene at any time during the ten 
years in order to preserve the government of the Commonwealth, 
or to protect “life, liberty and property” in the islands, or to 
enforce the fulfillment of the government's obligations. These 
are reserved powers of vast implication. They are broad enough 
to justify the resumption of full control over the administration 
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of the islands by the United States if the need arises. Meanwhile 
the Filipinos are to continue in allegiance to the United States 
and are to be represented (as they have been) by two resident 
commissioners in the House of Representatives at Washington, 
but these commissioners have no right to vote on any question. 

The independence act includes various economic provisions. 
One of them places a definite restriction upon the immigration 
of Filipinos to the United States. Another sets a limit upon the 
quantity of certain island products (notably sugar and coconut 
oil) which may come into the United States without payment 
of duty. All imports in excess of the prescribed quotas are sub- 
jected to the regular customs tariff. Six years after the establish- 
ment of the Philippine Commonwealth, moreover, a progressive 
export tax is to be levied on all the pipducts shipped to the 
United States within the duty-free quotas and the proceeds of 
this tax are to be used to liquidate the existing bonded debt of the 
islands. Then, when the ten years of probation have been satis- 
factorily completed, the independence act provides for the aboli- 
tion of the duty-free quotas, and thereafter all imports into the 
United States from the Philippines are to be subject to the regu- 
lar tariff unless a trade treaty is negotiated to make some different 
arrangement. 

On July 4, 1946, therefore, if all goes well, the American mili- 
tary garrisons will be withdrawn from the islands; but the United 
States retains the right to maintain naval stations in the Philip- 
pines, if it so desires, notwithstanding that full independence has 
been granted. On the other hand the United States has agreed 
to negotiate with other nations for a general treaty to ensure the 
permanent neutralization of the islands. These two provisions 
would seem to embody an amazing inconsistency. If the United 
States retains any right to maintain a naval base in the Philip- 
pines it seems hardly conceivable that other countries would agree 
to regard this territory as neutral in the event of a war with the 
United States. 

It may surprise some ardent Americans to know that the people 
of the Philippines, after all the United States has done for them 
during the past thirty-five years, should feel so desirous of parting 
company with their benefactors. The United States has spent 
over half a billion dollars on the islands since 1900, most of it 
for public improvements. American citizens have another quarter 
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of a billion invested there. Under American auspices industry 
and trade have been developed, a system of public education has 
been built up, and the people are vastly better off than they were 
under Spanish rule. Most intelligent Filipinos realize that the 
American people have befriended the islands; but this does not 
offset a natural desire to control their own government. For it is 
a universal rule that people of all races prefer government of their 
own manufacture, even though it may turn out to be misgovern- 
ment, as against any form of outside control, however beneficent 
and enlightened it may be. 

Of the other outlying American possessions there is little that 
needs to be said. In Samoa, Guam, and certain other Pacific islands 
all governmental authority is vested in the hands of a commandant 
designated by the secretary of the navy. The commandant ap- 
points a governor for each of the districts into which the islands 
are divided. Local government is left to the natives. Congress 
has thus far enacted no organic laws for these islands. The Panama 
Canal Zone is a strip of territory across the isthmus about ten 
miles in width with the Canal in the middle of it. The United States 
acquired from the Republic of Panama in 1904 ^^the perpetual 
use, occupation and controF^ of this strip. Its administration is 
in the hands of a governor appointed by the President with the 
Senators approval. Within the Canal Zone various courts have 
been established and town governments organized. The Danish 
West Indies or Virgin Islands, which were purchased by the 
United States in 1917, have been placed by Congress under the 
control of a governor and such other officials as the President 
may appoint with the Senators approval. The President has been 
given authority to fix the respective powers of these officers. 

Unlike Great Britain and France the United States has no 
protectorates, that is, territories which are independent but under 
American protection. Nevertheless, by various treaties with cer- 
tain Caribbean islands and Central American republics there has 
been established from time to time what virtually amounted to a 
protectorate. With Cuba, for example, there existed for many 
years an arrangement for American intervention under certain 
conditions, and in 1906 such intervention took place as a means 
of preserving order. ^ The Cuban administration was then kept 
in the hands of American officials for more than two years. But 

F. Guggenheim, The United States and Cuba (New York, 1934). 
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in 1934 this arrangement for intervention was brought to an end. 
Agreements have also been made with Haiti, Santo Domingo, 
and Nicaragua which provide that the United States may intervene 
when necessary to secure the adequate protection of foreign prop- 
erty or the holding of honest elections. These agreements have 
led to intervention on several occasions but the general sentiment 
of the country seems to be against such action. 

In the government of the United States there is no minister 
or secretary for the colonies, as in France and Great Britain. 
Alaska, Hawaii, Puerto Rico, and the Virgin Islands are super- 
vised by the secretary of the interior. In 1934 a division of terri- 
tories and island possessions was created by executive order in 
this department to have immediate charge of them. The Canal 
Zone continues under the supervision of ^ the bureau of insular 
affairs in the war department. The same is true of the Philip- 
pines so far as any supervision continues to be exercised. Samoa, 
Guam, and the smaller Pacific islands are under the secretary of 
the navy. This division of supervisory jurisdiction is anomalous 
but it results from the fact that the United States has never had 
what may be called a colonial policy. 

The District of Columbia occupies a unique position in the 
governmental system of the United States. It is neither a state 
nor a territory, but by virtue of its being the national capital 
has been placed by the constitution directly under the control 
of the federal government. From the beginning of the Revolution- 
ary War to the formation of the constitution, Philadelphia served 
as the continental headquarters save for short intervals when the 
city was occupied by the British (1777-1778) and again in 1783 
when the Congress of the Confederation was driven from its meet- 
ing place by a band of Revolutionary soldiers clamoring for their 
pay. This latter incident carried its lesson to the members of the 
constitutional convention in 1787. While they were not ready 
to designate any city as the permanent seat of the new^ federal 
government, lest by so doing they might stir up sectional jealousy 
and perhaps lead to the rejection of the whole constitution, they 
did make provision for the eventual selection of a capital which 
could be placed under the control and protection of the national 
authorities.^ 

At Madison’s suggestion, accordingly, the constitutiem was 

^ Article I, Section 8. 
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worded to provide that Congress should have power ^^to exercise 
exclusive legislation in all cases whatsoever over such district 
(not exceeding ten miles square) as may, by cession of particular 
states and the acceptance of Congress, become the seat of gov- 
ernment of the United States/^ The selection of the exact place 
was left for the future, but with the stipulation, as indicated 
above, that the territory acquired for the new capital should pass 
outside the jurisdiction of any state. 

When the first Congress of the United States met in 1789, after 
the adoption of the constitution, there was a long and bitter 
struggle on this question, particularly between representatives of 
the northern and the southern states. Each wanted the capital 
located in its own region. In the end it was agreed to accept a 
location on the Potomssc, which was in reality a \dctory for the 
South. The selection resulted from a deal between the sectional 
leaders and was connected with the proposition to have the new 
national government assume the debts which the several states 
had accumulated during the struggle for independence. At any 
rate, the District of Columbia became federal territory and the 
seat of government was moved there in 1800. 

For a time the District was permitted to have its own system 
of local government, with officials elected by the inhabitants, 
but there was so much extravagance and inefficiency that Congress 
ultimately decided to intervene, which it did with a drastic hand 
by abolishing local self-government within the District and pro- 
viding that the area should be administered by an appointive 
commission. 

The administration of the District of Columbia is vested, there- 
fore, in a board of three commissioners. Two of them are appointed 
by the President, with the consent of the Senate, from among the 
residents of the District. They hold office for a three-year term, 
and one must be chosen from each of the two leading political 
parties. The third commissioner is detailed by the President 
from the engineer corps of the United States army. He must be 
an officer with the rank of captain or higher rank, but is not de- 
tailed for any definite term. Subordinate officers of the engineer 
corps are assigned to assist him. 

These three commissioners of the District of Columbia, as a 
body, have large powers. They make all municipal appointments, 
supervise the local public services such as streets, water supply , 
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police and fire protection, and have power to make the ordinances 
or regulations relating to the protection of life, health, and prop- 
erty. Each member of the commission takes immediate charge of 
certain departments; for example, the engineer member has charge 
of streets, water supply, sewerage, parks, and lighting. In a word, 
they exercise the functions which in many cities of the United 
States are given to the mayor, the heads of municipal departments, 
and the city council. The school system, how^ever, is managed 
by a board of education, the members of which are appointed 
by the judges of the supreme court of the District of Columbia. 

The laws applying to the District of Columbia are practically 
all made by Congress, although usually on the commission's 
recommendation.^ So also are the appropriations for carrying 
on the government of the District. The giommissioners each year 
prepare their estimates of what is required and submit them to a 
congressional committee. After this committee has considered 
the figures, and changed them as it sees fit, an appropriation act 
embodying them is passed by Congress. A share of the annual 
cost of governing the District, as thus appropriated, is paid from 
the national treasury; the remainder is levied upon the District 
by taxation.2 A large amount of property in the District belongs 
to the national government and is exempt from taxation. That is 
why the national treasury bears part of the cost. 

The legal residents of the District of Columbia are entirely 
disfranchised. They have no vote for President, since the District 
is not entitled to any presidential electors. They have no senators, 
no representatives in Congress, no mayor, aldermen, or councillors. 
The only way in which any inhabitant of the District of Columbia 
ever manages to cast a ballot is by being a legal resident of some 
other place. That is the wa}^ many of them arrange it. When 
men are appointed to federal positions which involve their living 
in W^ashington, they often retain their legal residences in the states 
from which they come, and go back to these states to cast their 
votes on election day. In some cases they are permitted to vote 
by mail. But there are many thousands who are domiciled in 
W^ashington and have no such opportunity. They pay taxes 
regularly but they have no representation either in the national 

1 Congress devotes the second and fourth Monday of each month, during its 
session, to District of Columbia affairs. 

2 The national government’s contribution in recent years has been about twenty 
per cent of the total District expenditures. 
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government or in the management of their own local affairs. The 
government of the District of Columbia thus affords a striking 
illustration of how the American people manage to maltreat one 
of their traditional axioms, namely, that there should be “no 
taxation without representation.’^ 

But as a practical matter the people of the District are better Efficiency 
off than they would be if Congress allowed them to elect their trices SS-- 
local officers and to pay all their own municipal expenses. Their 
wishes are consulted through an advisory council of citizens. Pub- 
lic hearings are held on all proposals of any importance. Washing- 
ton is a well-governed city, in fact it is probably the best governed 
of the world’s capitals. Its administration has been free from 
serious scandal or corruption for more than sixty years. Local 
self-government would increase the municipal tax rate and the 
people of the District would probably get less for their money than 
they do under the present system. 
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CHAPTER XXIX 

THE JUDICIAL SYSTEM OF THE UNITED STATES 

Laws are a dead letter without courts to expound and define their true 
meaning and operation . — Alexander Hamilton. 

The main reason why the United States has carried out the federal system 
with unequalled success is that the people of the Union are more thoroughly 
imbued with legal ideas than any other noAion.— Albert Venn Dicey. 


A federal system, to be successful, must have a strong judiciary. 
It must have courts which are able to cqjxalSand the acquiescence 
of both governments and people. For federalism by its very nature 
implies a division of authority between the nation and the states, 
with the cert£(j»ty that disputes concerning the exact range of 
their respective powers will arise. A strong judiciary is needed 


to settle such controversies. 

The makers of the constitution agreed (as one of them expressed 
it) that a national government without its own judiciary would be 
“a mere trunk of a body, without arms or legs to act a.nd move. 


Hence by deliberate action they provided for a Supreme Court 
that would be supreme, . ^d the wisdom of this action has l?een 

f>nnstitiitinna rOTOgr£ sa.--jLkmay fairly be said, indeed, that the 
dev^pninr^rSinjinted States Supreme Court into a final 
arbiter of constitutional disputes is one of America’s most important 


The need 
of a strong 
judiciary. 


contributions to the science of government. 

Lord Bryce tells of an educated Englishman who heard that ^hat tte 
the Supreme Court of the United States had authority to override provides, 
the laws of Congress and spent two hours reading up and down 
the constitution in a hunt for that particular provision. It is not 
surprising that his quest proved vain, for the constitution has 
nothing to say on that point and v^jHlltle about the powers of the 
federal judiciary in any other connection. It provides for a Supreme 
Court, but leaves the organization of that tribunal entirely to 
Congress. It likewise protects the judges against improper re- 
moval and guarantees that their salaries shall not be reduced. But 
it is far less explicit with reference to the rights, powers, and 
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organization of the judiciary. This was not because the makers 
of the constitution failed to recognize the importance of such 
matters. They were well aware of it. But they were of different 
minds as to whether any courts other than a Supreme Court 
ought to be established, and if so, how such courts should be 
organized. Hence they contented themselves by providing that 
'fthe judicjaljiawer--olJ±^ States shpuld.be vested in a 

;Su£remejCourt “an^in suc^lnTerig^^ as the Congress may 

from.timg to time ordain and establish.’^ 

Why were the makers"of the constitution so insistent on creating 
a new and independent federal judiciary? There were plenty of 
state courts already in existence. Why not leave all judicial 
controversies to them? That is what had been done under the 
confederation, before the constitution w^as framed. And that is 
exactly why everyone was anxious to do something different. The 
old^arrangement had proved unsatisfactory to everyone, and its 
continuance under the new government would likely prove even 
more so. For disputes between 'tihe states would probably become 
more frequent in the future and there would be need for an impar- 
tial-^jftnpire, standing outside them all, to settle these controversies. 
Likewise, there would be questions bearing on the relations of the 
United Stales with foreig^hations, on matters covered by treaties, 
for instance, which could not safely be left to the state courts. To 
leave them there would be to place the reputation and the peace 
of the whole Union at the mercy of thirteen different conflicting 
authorities. Controversies would also keep arising between cilik^s 
of different states, and experience had disclosed the all-too-frequent 
tendency of state courts to favor their own citizens. 

But most important of all, disputes were certain to arise as to the 
meaning of various pro\dsions in the new constitution and also ^vith 
respect to the interpellation of laws passed by Congress. By whom 
should disputes be decided? To leave them to the various state 
courts would be to invite chaos. Each might render a different 
decision, so that the constitution and the federal laws -would mean 
one thing here and another thing there. The makers of the con- 
stitution decided, therefore, that there would have to be at least 
one coordinating tribunal, a distinctively federal court, supreme 
and independent of the states. 

“If there are such things as political axioms, wrote Alexander 
Hamilton, “the propriety of the judical power of a government being 
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coextensive with its legislative, must raiik among the number. The 
mere necessity of uniformity in the interpretation of the national laws 
decides the question. . . . Any other plan would be contrary to reason, 
to precedent, and to decorum. . . . All nations have found it neces- 
sary to establish one court paramount to the rest, possessing a general 
superintendence, and authorized to settle and declare in the last resort 
a uniform rule of civil justice.^^ 

These r easons, however, did not necessitate the crea tion of a 
whole teddieFoneSe^^ ^ On e Supreno^ Court ^woul J liaver 

federal supremacy and to ensure the 
uniform interpretation of the laws, leaving to the state courts the 
function of hearing all cases in the first instance. And indeed the 
constitution does not require that there must be any other federal 
courts than the Supreme Court. It leaves that matter to the judg- 
ment of Congress. Might it not have been possible, then, for Con- 
gress to have refraine T~Trom jestablishing subordinate,._federal 
co urts and ^ jiaye^mpQwnred the state courts^to jtaLe^gniz 
of casesTaHing within the judicial power of the nationargovern- 
ment? Some of those whp helped frame the constitution appear to 
have thought so. Hamilton pointed out that the power ‘Ho con- 
stitute tribunals inferior to the Supreme Court” was “intended to 
enable the national government to constitute or authorize in each 
state or district of the United States a tribunal competent to the de- 
termination of matters of national jurisdiction within its limits.” ^ 
But Madison thought differently. His belief was tha t unles s 
lower federal courts were established throughout the Union with a 
cer tain amounTofS ia^I jurisdictio nHhere would-be 
of appeals from verdicfFuTEEe st ate cou rts. At any rate degress 
decided' that It’wbuld be betterTor the new national government to 
have its own courts from the lowest to the highest, and on the whole 
this decision has proved to be a wise one. It was also the safest 
course because the Supreme Court subsequently decided that Con- 
gress had no power to confer jurisdiction on any courts not created 
by itself.^ But with respect to those courts (other than the Supreme 
Court) which Congress does establish, its powers are extensive. 
It may give or take away jurisdiction, determine the number of 
judges, control the procedure, or even abolish a court altogether.^ 

1 The Federalist, No. 81. The word “authorize” is italicized in Hamilton’s article. 

2 Houston V. Moore, 5 Wheaton, 1. 

3 When Congress abolished the federal circuit courts in 1911 the judges were 
retained as members of the circuit court of appeals, thus protecting their constitu- 
tional tenure. 
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Federal Jurisdiction 

Before the structure and powers of the various federal courts are 
explained, it may be well to notice the division of jurisdiction 
between the federal courts, taken as a whole, and the state courts. 
The federal courts have jurisdiction over certain classes of con- 
troversies named in the constitution; the state courts have jurisdic- 
tion over all others. And the cases over which the federal courts 
have jurisdiction cannot be more concisely summarized than by 
quoting the words of the constitution itself: 

“The judicial power of the United States shall extend to all cases 
in law and equity arising under this constitution, theTaws of the United 
' States, and treaties made, or which shall be made, under their authority; 
to all cases affecting ambassadors, other public ministers, and consuls; 
to all cases of admiralty and maritime jujrisdiction; to controversies 
; to which the United States shall be a party; to controversies between 
j two or more states; between a state and citizens of another state; 

1 between citizens of different states; between citizens of the same state 
' claiming lands under grants of different states, and between a state, 

, or the citizens thereof, and foreign states, citizens, or subjects.’^ ^ 

As a model of concise legal phraseology this paragraph is proba- 
bly unsurpassed in the whole range of constitutional literature. If 
anyone has doubts on this score let him try to recast the paragraph 
in his own words. But the very compactness of the wording makes 
some explanation necessary in order that the full force and effect 
of these provisions may be properly understood. 

First is the reference to cases arising under the constitution and 
under the laws or treaties of the United States. What does tljis^ 
■ mean? It means, to begin with, that only cases of a jusiumble 
c haracter can come h^fore the_i ?nn . t± sL ,. T he judiciary cannot decide 
executive or legislative questions. For example, the courts will not 
pass upon the question whether a foreign government is entitled to 
recognition by the United States, or whether the United States is 
at war with another country. These questions are for the executive 
branch of the government to determine. But the provision also 
means that whenever a controversy involves the interpretation of a 
provision in the national constitution, or in a federal law, or in a 
treaty to which the United States is a party, the issue is one which 
the federal courts have full authority to determine. Anyone w’ho 
claims a right under the constitution, laws, or treaties of the United 


1 Article III, Section 2. 
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States may claim it in the federal courts. Or, as the Supreme Court 
once declared: 

^^The jurisdiction of the courts of the United States is properly 
commensurate with every right and duty created, declared, or neces- 
sarily inspired by and under the constitution and laws of the United 
States.” But the right must be a substantial and not merely an inci- 
dental one in order to warrant its assertion in the federal courts. ^Tt 
must appear on the record . . . that the suit is one which does really 
and substantially involve a dispute or controversy as to a right which 
depends on the construction of the constitution or some law or treaty 
of the United States, before jurisdiction can be maintained.” 

To take some illustrations^ If a person or corporation is being 
prosecuted in any state courf^Tgrounds which seem to infringe 
any substantial right guaranteed to them by the federal constitu- 
tion (for instance, the right not to be deprived of life, liberty, or 
property without due process of law), they piay seek relief by 
having the case carried to the federal courts| /Or if any law made 
by Congress is being applied, controversies r^^rting to it may come 
to the federal courts*^ /Or, again, if a foreign citizen claims that 
rights given to him by Waty are denied by any state of the Union, 
he may come to the federal courts for the enforcement of his 
claims. W henever, in fact, one of the parties to a suit asserts that 
h e has a snbstantm ] ri pM - m biph-^xises from the national constittT- 
tion, federal laws, or treaties, this bringstheYnatter potentially 



Again the judicial power of the national* government extends to 
all cases affecting foreign diplomats. A diplomatic agent of a foreign 
state is by international law imiQjif!^ from prosecution in the courts 
of the country to which he is accredited. This provision of the 
constitution merely operates, therefore, to keep the state courts 
from a possible infringement of international law. If an ambassador 
or other public minister of a foreign state commits an offense his 
recall may be requested, or he may even be expelled; but so long as 
he remains an accredited diplomat his freedom from legal process is 
guaranteed. This rule as to diplomatic immunity has been recog- 
nized from ancient times. 

By '^admiralty and maritime'^ jimsdiction is meant authority 
over cases which relate to Amei^psm vessels travelling on the high 

^But not necessarily within the exclusive jurisdiction of the federal courts. 
See below, p. 514. 
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seas or in the navigable waters of the United States. Such, for 
example, are controversies regarding freight charges, seamen's 
wages, damages due to collisions, and marine insurance. In time of 
war it also covers cases relating to prize vessels captured at sea. 
Admiralty law is a distinet branch of jurisprudence, differing both 
in substance and in procedure from the common law and equity 
of the regular courts. For that reason, and also because foreign 
commerce was placed within the regulating power of the national 
government, it was deemed wise to vest admiralty jurisdiction in 
the federal courts. 

Likewise the federal courts have jurisdiction whenever the 
United States is one of the parties to a suit, either plaintiff or 
defendant, or whenever the controversy is between twcv'^states 
of the Union, or between ^^a state and,a ^tizen of another state." 
The first two clauses of the foregoing sentence are perfectly clear 
and have given rise to no difficulty, but the third (the one in 
quotation marks) is ambiguous. Does it mean that a state of the 
Union may be sued in the federal courts by a citizen of some other 
state? Does it mean, for example, that if you are a citizen of New 
York you can sue the Commonwealth of Kentucky in the federal 
courts? 

A dispute on this point arose soon after the constitution went 
into effect, and in a noteworthy decision the Supreme Court ruled 
that such suits might be maintained.^ The sovereign state of 
Georgia, it held, could be sued in the federal courts by a citizen of 
South Carolina. This ruling w^as a surprise, because it had been 
openly asserted, when the constitution was before the states for 
acceptance, that no state would be amenable to the suit of an 
individual without its own consent. But the Supreme Court, in 
making its adjudication, followed the literal wording of the con- 
stitution which plainly allows such a construction. 

Georgia thereupon set up a loud wail of protest, and the other 
states joined her. They denounced the decision as an impairment 
of their sovereignty and an affront to their dignity. Of course the 
states had good grounds for this protest inasmuch as the principle 
that a sovereign state is not liable to be sued without its own con- 
sent had been recognized from time immemorial. Blackstone 
spoke of it as “a necessary and fundamental principle." So the 
states demanded that the constitution be amended in such way 

1 Chisholm v. Georgia, 2 Dallas, 419 (1793). 
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as to make this principle clear, and in 1798 the eleventh amend- 
ment set the matter right. 

By the terms of this amendment the federal courts are ex- 
pressly forbidden to take cognizance of any suit brought against 
a state ‘‘by a citizen of another state, or by citizens or subjects of 
any foreign state/’ Anyone who desires to sue a state must bring 
his suit in the state’s own courts, and these courts will not entertain 
such suits unless they have been authorized to do so, in other 
words unless the state legislature has consented. The states do, 
as a matter of fact, permit themselves to be sued in their own 
courts under prescribed conditions. But a state may be sued in the 
federal courts only by the United States, or by a foreign state, or 
by another state of the Union. 

While the doctrine that no state may be sued in the federal 
courts by its own citizens, or by citizens of another state, or by 
foreign citizens is now well established, the question whether the 
officials of a state are equally immune is by no means so clear. 
In general the Supreme Court has endeavored to determine 
whether the suit is really against the state through one of its 
officers, or whether it is against a state officer as an individual. In 
the former case it will not assume jurisdiction; in the latter it has 
maintained its right to entertain suits against those who, while 
claiming to act as officers of the state, violate and invade the per- 
sonal and property rights of the plaintiffs under color of authority.” 

Finally, the jurisdiction of the federal courts extends to all 
controversies bo^ee ix fo reigners and American citizens, and 
between citizens , of different states. It is cases of this sort that 
Bring the largest grist to the federal mills. A corporation or com- 
pany is presumed for purposes of jurisdiction to be a citizen of the 
state in which it was chartered or incorporated, although it may be 
doing the larger part of its business in other states. When a corpora- 
tion brings a suit, or a suit is brought against a corporation, the 
chances are, therefore, that the two suitors will be of diverse 
citizenship. But diversity of citizenship does not of itself entail the 
bringing of a suit in the federal courts, for the national laws provide 
that all such cases shall be left to the state courts if no question of 
federal right is involved and if the amount in controversy does not 
exceed a certain sum. This action has been necessary to protect 
the federal courts from being overwhelmed by a flood of trivial 
suits between litigants of different state citizenship. 
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When the constitution provides, therefore, that the judicial ^ 
power of the United States shall extend to various classes of con- 
troversies, it does not mean that the federal courts must assume 
exclusive jurisdiction in all such cases. Congress,.determines how 
far the exclusive jurisdiction shall extend; it may give to the 
federal courts the whole field or only a part of it. Thus far Congress 
has given the feder al courts exclusive jurisdiction in all suits to 
which the U nited States is a party, all suits between twD states, all 
suits betw^een a state and a fo reign nation, and eSf am "civil suits 
arising under the national laws. I n all other cases the state courts 
have bee n permitted by Co ngress to a s^sume conc urrent jurisdiction. 
ThaTisT'the plaintiff has the option of commencing the suit in a 
federal court or in the courts of^iis-'m^TT'state^'Or.in the courts of a 
state where the defendant resides. ' This option is subject, however, 
to the limitations mentioned toward the end of tlxe preceding 
paragraph. 

Let no one imagine, then, that the sinuous line which^marks off 
the jurisdiction of the federal courts is easy to follow, i Nothing 
in the whole range of American government is more difficult. 
The division of jurisdiction between the two sets of courts is in 
fact so indistinct at some points that even good lawyers are not 
always sure of their ground. And as for the ordinary layman he 
is often quite bewildered by the strange things which result from 
the divided judicial authority. An employee of a national bank 
embe; 2 zles a sum of money; he is arrested by a United States 
marshal, prosecuted by a federal district attorney, tried in a 
federal court, sentenced to a term in a federal penitentiary, and 
then pardoned by the President of the United States before his 
term is out. Directly across the street an employee of a state- 
bank or trust company embezzles the same amount; but he is 
tried in a state court, given a different sentence, sent to a state 
prison, and applies to the governor for a pardon. This seems 
quite inexplicable to the man in the street, but the simple explana- 
tion is that both the nation and the states have an equal right, 
through their own officials, courts, and penal institutions, to 
administer and enforce their own laws. 

By way of summary, therefore, it may be stated that every 
suit which appears on the docket of a federal court has been 
placed there for one of two reasons. In the first place it may be 
there because the suit raises a ^Tederal question, that is, some 
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i ssue that in volves the constitution, laws, or trea ties of the United 
States. If such an issue is involved, the suit may come to the federal 
courts no matter who the contending parties may be. But in the 
second place the s uit may be ^brought in the federal courts, ir- 
respe ctive of the issue , by^ek^ otf of TM of the suitors^for 

example, because it is a suit "Between two states, 'oUB&ause the 
individual suitors are citizens of different states. Either of these 
circumstances can bring a suit into the federal courts, but it must 
be one of the two. 

Law and Equity 

So much for the general jurisdiction of the federal courts. 
What jurisprudence do they administer? They administer both 
law and equity. Law, speaking broadly, is made up of two branches, 
the comna<5h law and statWs.^ The former is the oldest branch of 
American law. Its development began in mediaeval England when 
there were few written rules. In those early days the royal courts 
decided cases, so far as they could, in accordance with the unwrit- 
ten usages or customs of the people. Gradually, however, the 
decisions of the courts in such matters grew more and more uni- 
form, until this judge-made law or body of usages became com- 
mon^' to the whole realm of England, although it had never been 
enacted as the law of the land by any parliament or other lawmaking 
body. 

But it is not to be assumed that the common law stood unstirred 
and changeless on its mediaeval pedestal. Developing in accordance 
with the needs of each successive generation, it broadened down 
from precedent to precedent, thus adapting itself to the genius 
of the Anglo-Saxon race. In the course of time, moreover, this 
system of common law was reduced to written form by various 
great text-writers or commentators, Glanvil, Bracton, Littleton, 
Coke, and Blackstone. 

During 'the colonial period the common law followed the flag 
across the Atlantic. Its principles and procedure were applied 
by the judges in the American colonies. The Declaration of 
Rights adopted by the first Continental Congress in 1774 spoke 
of it as a heritage. ^^The respective colonies,” it asserted, ‘^are 

1 Occasionally they also administer “admiralty law” a code of maritime rules 
inherited from England which has been considerably modified by acts of Congress, 
and they also apply the rules of international law when the need ar^es. See 
Charles Pergler, Judicial Interpretation of IntematioTmL Law in the United States 
(New York, 1928). 
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entitled to the common law of England.” When the ^rteen 
colonies shook off British political control therefore, they did not 
rooFout the com mon law. O n the contrary they retained it, and 
iFstiirpersists as the foundation of the legal system in the nation 
and in all the states but one. Onl y in Louisiana did the„ common 
law fail to get a n imtolJfoiildxQldr-^ 

of the co untry bv the French . -.tJae^uris^udenee-^^ became 

the b asis of the preseni JnsaLsyst^^ in Louisiana, however, 
tnarBylui^^nd other common law institutions have been super- 
imposed upon the old legal framework and have greatly modified it. 

But although the common law of England j-emains the basis 
of the American legal system, it has ever kept growing and chang- 
ing, widening, and narrowing in the New World as in the Old. 
This steady transformation of the Ameri^n legal system has been 
accomplished in part by judicial decisions but in larger measure 
by the enactment of statutes which have modified or even sup- 
planted the rules of common law on many matters. A statute 
or act of a legislature may merely reenact with slight changes 
what has been the common law, or it may entirely set some rule 
of the common law aside. Where the common law and a statute 
are inconsistent the statute always prevails. Reason is the life 
of the law,” said Coke, and when any rule of the common law 
seems unreasonable or out-of-date the legislature intervenes to 
modify or supplant it by statutory law. 

Statutory law, as distinguished from common law, is law made 
by some regyjJiajf' lawmaking body. It may be framed by a consti- 
tutional convention, in which case we call it a constitution. By 
far the greater part of statutory law is made, however, by Congress, 
by the state legislatures, and by municipal councils. The output 
of these bodies is called laws, acts, statutes, and ordinances.^ 
Most of these enactments deal with matters which the common 
law ddes^not cover at all — ^with things that require legal regulation 
because of the complexities of our modern social and economic life. 
Because of this increasing complexity the production of statutory 
law by Congress, by the forty-eight state legislatures, and by the 
thousands of suboMinate lawmaking bodies has developed to 
enormous proportions and it keeps increasing year by year. 


1 The terms “laws, acts, and statutes” are usually confined to the enactments of 
Congress and the state legislatures, while the term “ ordinances ” is used to designate 
the enactments of municipal councils and other subordinate lawmaking bodies. 
In towns and townships they are often called “by-laws.” 
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Accordingly, this branch of law now forms by far the larger 
part of American jurisprudence as a whole, but its importance is 
not commensurate with its bulk. These thousands of statutes 
have supplemented the common law, filled in the gaps, and altered 
it at times; but they have not made it cease to be an underlying 
force in the legal system of the country. No lawyer is a well- 
trained lawyer unless he has mastered the principles of the com- 
mon law. In the law schools it is common law, for the most part, 
that teachers teach and students study. Some states have enacted 
comprehensive codes of law (a criminal code, a chdl code, a code 
of procedure, etc.) which ostensibly supersede the common law, 
but even in these* “code states” a great deal of common law re- 
mains operative. For it is the rule in such states that vrherever 
the codes fail to cover a matter, the common law applies, and 
this leaves a lot of work for the common law to do. 

The common law is an old standby; it has done valiant ser\dce 
for many centuries. But it tends to lag behind the needs of the 
time. Lawyers and judges are inclined to look upon legal principles 
as fixed and absolute. When new situations arise they try to meet 
them by merely stretching the old legal formulas. This is a slow 
method of development and the people get impatient with it. 
They call on Congress and the legislatures to hurry the process 
by passing some new and drastic statute which is sometimes poorly 
thought out and hence works badly. Nothing is easier to make 
than an unworkable statute, and nothing is harder than to ex- 
ecute it. The art of government is largely the trick of adapting 
laws to the foibles of mankind. Time and circumstance can usu- 
ally perform that trick more deftly than it can be done by the 
self-confident politicians of a legislature. “Common law is common 
sense,” runs an old saying. A good deal of our statutory'' law is not. 

The constitution speaks of the federal courts as being entitled 
to jurisdiction “in law and equity.” What is equity? To explain 
the substance, procedure, and limitations of equity jurisprudence 
would take far more space than can be accorded to that subject 
in any general book on American government. The layman thinks 
of “equity” as something associated with abstract justice or the 
consci^nde of the court. Many people have an idea that a judge 
gets his law out of a book and his equity out of a soft heart. Of 
course there is no basis for this idea. Equity comes out of books 
just as the law does. It embodies a foi^jj^iget of rules which must 
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be applied by the court with an unfaltering hand, even as laws are 
applied, and with very little room for the play of a judicial con- 
science. It is merely a special branch of the law. 

The origins of equity are interesting. In mediaeval England 
there grew up, side by side with the common law, a system of 
rules administered by a special royal court, the court of chancery, 
which aimed to give redress to individuals in cases where the com- 
mon law afforded such redress inadequately or not at all. Suitors 
who felt that they could not get justice in the regular law courts 
petitioned the king, as the fountainhead of justice, to intervene 
on their behalf. Being busy with other things the king referred 
these petitions to his chancellor who presently built up a court 
for considering them. This court of chancery became the keeper 
of the king^s conscience^’ and its intervention at the outset was 
confined to granting relief from the legal consequences of accident 
or mistake. Every such case was adjudged on its own merits. 
Gradually, however, definite principles or rules were evolved to 
cover all cases of the same sort. In the course of time these rules 
were reduced to written form; and taken together they became 
known as equity. 

Equity came to the American colonies with the common law. 
It was retained after the Revolution and has been developed. 
Today both law and equity are usually administered by the same 
courts. The differences between the two are numerous and tech- 
nical, but in general equity app^^only to certain classes of civil 
actions and never^to criminal cases; its procedure is simpler; a 
jury is not ordinarily used to determine the facts at issue, and its 
remedies are more direct. A suit at law, for example, is a request 
for an award of damages; a petition in equity usually asks for a 
decree or for an injimction, that is, for an order specifically com- 
pelling a person to do or not to do a thing. Over some matters 
equity has exclusive jurisdiction; over others its jurisdiction is 
concurrent with that of the law. Equity is commonly used as a 
means of preventive justice, that is, to secure action before an 
injury is done. If someone comes and proceeds to cut down a 
fine tree in front of your house you can let him go ahead and then 
sue him for damages. But if it is the tree, not a sum of money that 
you want, equity can preserve it for you, and quickly. A court 
having equity jurisdiction can issue an injunction in five minutes and 
telephone it to the nearest police station before the axe gets busy. 
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The federal courts, within the fields of j\irisdiction allotted 
to them by the constitution, adm|nfefer both common and stat- law are ad- 
utory law, and equity as well. The statutes which they apply 
are for the most part acts of Congress, but very frequently (as in same courts, 
the case of controversies between two states or between citizens 
of different states) the work of the federal courts is concerned 
with the interprete.tion and application of state laws. In such 
cases, if the state courts have already given an interpretation 
of the law concerned, the federal courts will ordinarily accept it. 

But the rules of equity, as applied by the federal courts, are deter- 
mined by these courts for themselves. They do not necessarily 
follow the equity jurisprudence of the state in which the case 
arises. 

JcrniciAL Procedure 

The procedure of the federal courts, including their rules of Congress^^^ 
evidence, the regulations concerning appeals, and all other mat- procedure 
ters relating to their actual work are left by the constitution to 

. These matters were covered to some courts 
of 1789 and by the various amendments 
to that statute, all of which were revised and codified by a general 
law in 1911. But on many minor points of procedure Congress 
has empowered the courts to make their own rules. 

The constitution, however, contains many limitations upon this But subject 
power of Congress to regulate the procedure in the federal courts — liLISoiis, 
limitations designed to ensure fair trials and to preclude injustice 
to any of the parties. These limitations, which are for the most 
part set forth in the bill of rights (the first ten amendments), ' 

relate to such matters as grand jury hearings, jury trials, prompt- 
ness and publicity in judicial proceedings, second jeopardy, self- 
incrimination, the issue of search warrants, and the nature of 
punishments. They apply to the federal courts only and do not 
govern procedure in state tribunals. But this, as has already 
been pointed out, is not a matter of great practical consequence 
because each state constitution has its own bill of rights with 
very similar provisions and these apply to the state courts. 

No one may be held to trial in a federal court for any capital Nature of 
or otherwise infamous crime unless on a presentment or indictment 
of a grand jury.^^ ^ A granH jpry pt men, not 

1 Amendment VI. An “otherwise infamous crime” has been construed to be 
one to which a penalty of imprisonment for more than one year is attached. The 
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twenty-tliree in number, selected by lot or by some other estab- 
lished pr6cedurer‘ffid"'sworn to discharge impartially the duty of 
investigating all alleged offenses which may be brought to their 
attention by the prosecuting ofScers of the government. In other 
words the grand jury (aided by the district attorney or prosecuting 
attorney) conducts an investigation, not a trial. Witnesses are 
summoned before it and sworn, but no defense is presented and 
no counsel for the accused has any right to appear before a grand 
jury although such a privilege may be allowed. If the grand jury 
finds that there is a prima facie case against any person, it returns 
a ^Hrue bilU' or indictment against him and he is held for trial. 
If, on the other hand, it finds no reasonable ground for holding the 
suspected person for trial, it returns ^^no bilU^ and he is dis- 
charged. A grand jury may undertake investigations on its own 
initiative, and occasionally it does conduct an inquiry into the 
actions of some public officer or the conditions existing in some pub- 
hc institution. Its report in such cases is known as a presentment. 

In all criminal cases (except impeachments) and in all civil 
suits at common law, where the amount involved is more than 
twenty dollars, the national constitution requires that trials in 
the federal courts shall be by jury,^ This jury, in criminal cases, 
must be selected from the state or district in which the crime is 
alleged to have been committed. If the offense is committed 
outside the limits of any state, the trial may be held and the 
jury selected wffierever Congress shall by law direct. And no 
question of fact (as distinguished from a question of law), when 
tried and determined by a jury, may be retried in any higher 
court except by the same methods. No higher court, sitting with- 
out a jury, can ordinarily set aside any conclusions of fact reached 
by a jury in a lower court. The Supreme Court of the United 
States, for example, sits without a jury. Consequently it hears 
arguments on disputed points of laws only; it does not reopen a 
controversy as to the facts. 

The term trial by jury, as used in the constitution, means a 
jury trial in accordance with the rules of the common law. The 
right of trial by jury is guaranteed only to the extent that the 

constitution makes an exception to the grand jury requirement in the case of the 
military and naval forces. The distinction between presentment and indictment 
is now of no practical importance. 

^ The constitutional right to a jury trial is one which may be waived in the case 
of misdemeanors (but not of felonies) by the consent of both parties. 
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common law has traditionally required it. Accordingly there is 
no constitutional right to a jury trial in equity cases, or in cases 
involving contempt of court, or in cases where aliens have been 
ordered to be deported for illegal entry, and so forth. ^ The right 
to a jury trial in criminal cases, moreover, can be waived by the 
defendant. Lest there be any misunderstanding, let it be repeated 
that the guarantee of trial by jury, as embodied in the Constitution 
of the United States, extends only to cases in the federal courts. 
It does not assure anyone a jury trial in the state courts on any 
question whatsoever. That is a matter for the state constitutions 
and laws to settle. 

A trial jury is a body of twelve qualified persons, selected either 
by lot or in accordance with other legally established methods, 
and sworn to try impartially a particular case, rendering a true 
verdict thereon in accordance with the evidence. It is usually 
required that persons called for jury service shall be qualified 
voters but there is no necessary connection between the right to 
vote and the obligation of jury service. Certain classes of persons 
are exempt by law from the obligation to serve on juries; the 
exemptions usually include physicians, attorneys, public officials, 
teachers, and persons in the military and naval service. Persons 
summoned to serve at each term of the court are known as venire- 
men, and they form a panel from which the twelve jurors are 
selected after due inquiry has been made concerning their im- 
partiality and competence. The parties to the trial have the right 
to challenge any member of the panel for stated cause. The right 
to challenge peremptorily, that is, without assigning any cause, 
is also granted under certain limitations. The selection of the 
jury is complete when twelve persons, against whom no valid 
challenge has been interposed, are duly sworn and assigned to 
places in the jury box. 

A trial jury hears such evidence as the presiding judge permits 
to be presented. The admissibility of evidence is a matter of law 
for the judge, not for the jury, to decide. But the value of the 
evidence, when once admitted, is a matter of fact for the jury to 
determine. Most suits at law resolve themselves into questions 
concerning the relative credibility of evidence submitted by the 

^ It is permissible, however, for Congress to provide for a jury trial in such cases 
if it sees fit, and it has provided for jury trials in cases of indirect contempt growing 
out of injunctions issued in labor troubles. 
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opposing sides. When the evidence has been presented and the 
arguments of counsel heard, the judge instructs or “charges'^ the 
jury on their legal duties and on matters of law; and in the federal 
district courts he may also give his own opinion as to the weight 
of the e\ndence on any matter in controversy. This last point 
deserves emphasis because in many of the state courts a judge is 
not permitted to make any comment on the weight of the evi- 
dence. 

Jury verdicts in the federal courts must be unanimous.^ If 
the jury fails to reach unanimity after prolonged deliberation it 
reports a disagreement and is discharged. Then the case has to 
be tried all over again unless the federal prosecutor decides that 
there is no likelihood of a conviction and consequently drops the 
case. This the prosecution has a right to do with the approval of 
the court. A presiding judge may set aside a unanimous verdict 
if he finds that the jury has disregarded his rulings on points of 
law, or if he is satisfied that the verdict is clearly against the 
weight of the evidence, or if there has been any serious irregularity 
in the methods by which the jurors have reached their verdict. 
In such cases the presiding judge cannot himself render a different 
verdict, but merely orders a new trial. 

Certain other essentials of procedure in the federal courts are 
prescribed by the constitution. It is required that trials shall be 
speedy and public, that a person charged with crime shall be 
informed of the nature of the accusation; that he shall be con- 
fronted with the witnesses against him, and shall have compulsory 
process for obtaining witnesses in his favor; and that no person 
in any criminal case shall be compelled to be a witness against 
himself. Finally, an accused person is entitled to have the assist- 
ance of counsel in his defense. Excessive bail must not be re- 
quired, nor cruel and unusual punishments inflicted. In searching 
for evidence no warrant may be issued, except upon probable 
cause supported by oath and definitely describing the place to be 
searched or the persons to be arrested.^ All these requirements 
are imposed by the supreme law of the land and Congress has no 
powder to set any of them aside. But they apply to the administra- 
tion of justice in the federal courts only and have no relation to 

1 In some state courts a majority suffices to secure a verdict in civil trials. For a 
discussion of the jury system in state courts see helow, Chapter XXXIX. 

2 For a detailed discussion of these various judicial limitations see John M. Math- 
ews, The American Constitviional System (New York, 1932), pp. 339-357. 
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the procedure of the state courts except insofar as they have been 
copied into the state constitutions, or except to the extent that 
infringements may involve a denial of due process of law 
under the national constitution. 

The constitutional protection of all accused persons against Twice ia 
“second jeopardy’^ requires a word of explanation. “No person/^ jeopardy, 
the constitution provides, shall; be subject “for the same offense 
to be twice put in jeopardy of life or limb.^^ ^ The application 
of this rule is that where a person accused of crime has been tried 
in a federal court, and a verdict rendered, he cannot be again 
tried by any federal court for the same offense unless with his 
own consent. If the verdict is one of acquittal it matters not that 
new evidence has been discovered; the first trial is conclusive 
and the matter cannotube reopened. When an accused person is 
acquitted, moreover, the government has no right of appeal to 
any higher court on the ground that the trial was not fairly con- 
ducted. But if an accused person is convicted an application for 
a new trial on this ground can be made on his behalf. 

Instances arise occasionally in which the same act may be Limited 
made the basis of two distinct accusations and trials, without jeSpIrdy^^^ 
placing a person twice in jeopardy, as, for example, the passing 
of counterfeit money, which is a statutory offense under the laws 
of the United States and is also a fraud under the laws of a state. 

Selling shares in a fraudulent enterprise is an offense against the 
laws of the states and if it is done in interstate commerce or through 
the mails it is also an offense against the laws of the United States. 

Sometimes, moreover, a single act may involve two offenses in 
the same jurisdiction, as, for example, driving a car at an excessive 
speed and driving while intoxicated. In such cases an acquittal 
on one charge is not a bar to trial on the other. 

The insertion of these various limitations in the bill of rights Significance 
is an indication of the jealousy with which Americans in the closing f^ntatfons. 
years of the eighteenth century regarded the fundamental rights 
of the citizen. They were not satisfied with the national constitu- 
tion until these provisions had been added to it. They knew from 
experience in colonial times that legislatures and courts, as weU 
as kings and governors, could become arbitrary and tyrannical. 

They desired to make certain that the citizen should have a 
square deal when brought to the bar of justice. Perhaps they went 

1 The archaic expression “life or limb’^ is now interpreted as “life or liberty.” 
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too far. They gave the offender more constitutional rights and 
privileges than he gets in any other country. 
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CHAPTER XXX 


THE SUPREME COURT AND THE OTHER FEDERAL 

COURTS 

No feature in the government of the United States has awakened so much 
curiosity in the European mind, caused so much discussion, received so much 
admiration, and been so frequently misunderstood as the duties assigned to 
the Supreme Court and the functions which it discharges as the ark of the 
constitution. Yet there is really no mystery about the matter. It is not a 
novel device. It is not a complicated device. It is the simplest thing in the 
world if approached from the right side . — Lord Bryce. 

The constitu tion, as has been said, did noj establish fe 
courts_buLJi^erel^I5^o33idTfo^4lSr hj. Congipss. 
And Congress lost no time in fulfilling this duty by enacting the 
judici ary act of 1789, a^sta tute which, with its numerous amend- 
ments7 still forms the basis of the federal hierarchy of courts. 
provided for d istrifif^cqu rts. cire nft courts. an d.a.S upt 3 ?^e Court. 
Tlwe were thirteeuMisd.det.j:^£^ art -the -OUtsetj HW.thpx^ are 
eighty^four.7 There tfa ge today there are ten 

circuit courts of appealA^The Supreme Court, as originaUy §et up.^, 
had six justices i^HuTnumber h as now been increased to niriq. 

Ti§» jhief4irstin of the United States and the eight ^sociate 
justic es of the Supreme Court are appointed by the Pr^sfSent 
Jhe-.consent of the Sg^te to hold"bffice during goq^^b^^ehavior and 
cannot be removed except by impeachment. The court meets in 
ifs‘~hew and stately building at Washington and its sessions last 
from autumn until the beginning of summer. It has its own court 
officials and makes its own rules of procedure. With the exception 
of two classes of controversies, namely, those involving ambassa- 
dors or other public ministers, and those to which a state is a party, 
all matters heard by the Supreme Court come to it from lower 
federal courts or from state courts. In the two instances mentioned 
the Supreme Court has original jurisdiction.^ 

1 This does not include four such courts in Alaska, Hawaii, Puerto Rico, and the 
Canal Zone. 

2 From 1891 to 1911 there were both circuit courts and circuit courts of appeal. 
In the latter year the circuit courts were abolished. 

3 Congress has provided by statute that this original Jurisdiction shall be ex* 
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During its sessions the Supreme Court meets^ever;^ week daj 
except Saturday. It convenes at jnoon and sits (with a short recess) 
untiraboul four-^iirty. These daily sittings are mainly devoted to 
hearing the oral arguments of attorneys, who also file printed briqfe 
for the justices to study Each^oral argument is ordinarily limited 
to one hour and interruptions from the bench in the form of ques- 
tions are not uncommon. Qn Saturda^^ of each week the' justices 
confer in then own private room upon the cases which have been 
argued. The various points presented to them in the oral argu- 
ments and in the „ printed briefs are d]scussed^^ and a decisidSMs 
reached by majority vote.k The chief justice then designates, one 
of his^ associates to writ e the court^s opinion in full, alth ough some- 
times he assigns the task to himselfi^ '\^^en thisTias^en prepared 
there is a further discussion, with such changes in the wording as 
may be decided upon, and the document is then handed down to be 
printed as the decision of the court. Any justice who does not agr eg 
with it ma y wri te a dissenting opinion, or a minority of the justices^ 
may join in submittmg' a~^d^^ ^ 3pinion.* If a justice agrees 

with the decision of the majority, but does not agree with the 
reasons which they give for it, he may write a concur ring opin- 
These decisions and opinions are printed in a series of 
Supreme Court Reports , which fill two or three volumes each year.® 

Cases may be brought before the Supreme Court in either of two 
ways, by original suit or by appeaL The original jurisdiction of the 
highest tribunal is limited to two classes of controversies^ (see 
above) which rarely arise, so that original suits are very few. 

Hgime most cases come before the Supreme Court by appeal 
either from a state court or from a subordinate federal, tribunal. 
The usual process of appeal is by vurit o|^ror . A yrit of error is a 
fj^mal order by which a sup erior tebunal Instructs a subQrdina.t e 

elusive only in cases against ambassadors, etc., and only in cases where, if a state 
" is one of the parties to the suit, the other party is the United States, or another 
state, or a foreign state. 

^ At least six justices must be present during the hearing of every case. If the 
court is evenly divided (say four against four, with one justice absent) it is cus- 
tomary to order a rehearing. 

2 This was done in the case of the Gold Clause decision (1935). 

2 The official reports of the Supreme Court were published each year prior to 
1874 under the name of the official reporter; since that date they have appeared 
as successive volumes of United States Reports, the first volume being numbered 
as volume 91. The names of these court reporters were as follows; Dallas (1790- 
1800); Cranch (1801-1816); Wheaton (1816-1827); Peters (1828-1843); Howard 
(1843-1860); Black (1861-1862); Wallace (1863-1874). Hence the manner of 
citing Supreme Court decisions as 2 Dali. 191, or 7 Wheat. 64, or 230 U. S. 105, 
for example. 
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cojurt to transmit to it the record of any case^ which has been de- 
cided in the court below. The suitor who secures such a writ is 
then called ‘Hhej3lanitjff_in^^ his opponent becomes ^^e" 

defendmi^in error’' no matter what their respective positions may 
.have been origingjiy . 

The popular notion that anyone who is not satisfied with the Not all 


decision of the highest tribunal of his own state may carry his case 
before the United States Supreme Court is far from being in accord 
with the facts. N o litigant has a riaht to appe alTrjDxa^at^Tfeo Jedr 
eral juri sdiction except where the hi ghest state c ourt ^ 1ms held 
j^iRs^e state law which is allegedlbo be in violation of the federal 


constitution, or of a law made byjCpngress^ or of a treaty made by 
thUTjnited States, or invalid a federal^Iaw or treaty^ 

put since i9i4 the Supreme Court has been given discretionary 
power to review the decision of a state court, if it sees fit, even if 
this decision has held a state law invalid on a question of federal 
right. Sometimes it consents to review such decisions; more often 
it declines. 

At any r^e most &.troversies which begin in the state courts 
e nd there. If, however, a case has been decided^by the highest 
^ate court, and an appeal is permitted, this appeal always goes 
directly to the Supreme Court of the United States. No.subordinate 
Tederal court has any authority to hear and determine an appeal 
from the highest court of a state on any matter. A large part of, the 
: CQlIll!sjgmij£.hasj^^ with the .ltatajinurt.s. . It 


mainly Is conceme^wjth^tjhejmarinf.^^^ to 

it R’dlSIiBS3ewS^5idefaI" couf^ 


And ap- 
peals go 
from the 
highest 
state ccmM 
to the m 
Supreme® 
Court of ^ 
the United 
States. 


Be it borne in mind, however, that nothing comes before the Only actual 
Supreme Court except as the result of an actual controversy. The vctS 
court does not concern itself with hypothetical questions. It does moreo'^er. 
not prepare “advisory” opinions for the guidance of public ofldcials decided, 
as some of the supreme courts do in the individual states. In 1793 
Washington submitted to the federal Supreme Court a series of 
twenty-nine questions concerning a proposed treaty, but the jus- 
tices respectfully declined to answer. Nor will the court pass 
judgment upon political questions. The constitution, for example, 
guarantees to every state a “republican form of government.” But 
whether an existing government can be called republican in form is 
a political question, the decision of which rests with the President 
and Congress, not with the Supreme Court. 
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^The Supreme Court of the United States beg an its work in 1790 
with John Jay as its first chirfj^icerTIeTiaH”witFIm^ 
ate justicesT'inor^han were really needed to handle the small 
amount of business which came before the court. At its first meet- 
ing no cases appeared; the court appointed a clerk and then ad- 
journed for lack of anything else to do. During the initial J;en 
years of its history the court decided only six cases involving ques- 
tions of constitutional law, and when John Marshall became chief 
justice in 1801 ther e were only ten ca ses aTO Hihg H im birthe^b^^ , 
'ThiiTTaFtp^c^^ not exercised any great influence on the 
nation^s political development. Its most important decision upon a 
constitutional question, moreover, had created a'storm of protest 
and had been set aside by the action oLthe states in adopting the 
eleventh amendment.^ ,The prestige of the court was relatively 
small, and a position uppnTpIbe^^ these early y ears , tos 

r^egarded as less attractive than the post of- a- governor or- senator. 
Chief Justice Jay, for example, resigned from the Supreme Court 
in 1795 to serve as governor of New York. 

During the next few years the position of chief justice was 
bandied about somewhat; but in 1801 John Marshall was given 
the reins and he held them firmly for more than three decades.^ 
Born in Virginia, he saw service as a captain in the Revolutionary 
army when only twenty-one years of age. While still a young man 
he studied law and entered politics, like so many other young 
Southerners of his day. Although not one of those who framed the 
federal constitution, Marshall was a member of the Virginia con- 
vention which ratified it in 1788, and was on intimate terms with 
some of those who had a hand in its making. He declined the post 
of attorney-general in Washington's cabinet, but was elected to 
Congress and later became secretary of state under John Adams. 
Marshall was appointed chief justice in the outgoing days of this 
administration, only a few weeks before the inauguration of 
Jefferson. 


1 Chisholm v, Geor^a (1793). See pp. 512-513. 

2 On. Jay’s resignation John Rutledge was named chief justice and assumed the 

office, but was not confirmed. Then the post was offered to William Cushing, who 
was already an associate justice, but he declined it. Oliver Ellsworth was then 
(1796) appointed and confirmed. He resigned in 1800. Then came John Marshall 
(1801-1834) and Roger B. Taney (1836-1864), followed by Salmon P. Chase 
(1864-1873), Morrison R. W^ite (1874-1888), Melville W. Fuller (1889-1910), 
Edward D. White (1910-1921), William H. Taft (1921-1930), and Charles Evans 
Hughes (1930- ). 
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This gr^e>ji ohifif justice was a Federalist in the original sense of His 0911 - 
the term^^a believer in a strong central government, and heJosCna views and 
opportunity of making..his influenceielt in that direction. When he 
tbdU office the powers of the national government under the con- 
stitution were not sharply defined; scarcely a clause of the con- 
stitution had been subjected to judicial interpretation. To the 
work of making it ^'efficient, however, Marshall and his asso- 
ciates promptly set their hands. A succession of great decisions 
during the next thirty 3 ^ears not only cleared the constitutional 
horizon but enormously strengthened the lawmaking arm of the 
national government and incidentally raised the court to a position 
of great authority.^ 

John Marshall was not only a great jurist but a great statesman, The man 
and he had the advantage of a clean slate to write upon. There 
was as yet no long train of decisions to hamper the court^s freedom, 
no doctrine of stare decisis, for there were no decisions to let stand. 

On the other hand his task was one of great difficulty, for the 
period through which he guided the Supreme Court was critical 
in many ways. The issues which came up for adjudication were 
drawn from the shambles of partisan warfare, and the court on 
more than one occasion had to take a stand which aroused strong 
political resentment. State officials everywhere looked with sus- 
picion upon what seemed to be a steady encroachment upon state 
powers. During his thirty-four years of service Marshall wrote the 
decisions of the court upon no fewer than thirty-six questions of 
constitutional law.^ 

Two principles oDTpnstitutional construction Marshall enunci- Hisprin- 
ated and maintaineclX In the first place he insisted that every power ccmstitu- 
claimed by Congress must be articulated to some provision of . the tionai con- 
c onstitutio n, the onus of finding an express or implied grant of 
power being imposed upon the federal authorities. But, in the 
second place (and here is where he made his great contribution), 

Marshall held that any grant of power, wh en once found, sho uld 

interpreted liberally, giving to Congress all reasonable discret ion 
as to h ow the authority should be exercised. 

^For an exhaustive account see Albert J. Beveridge, Life of John Marshall 
(4 vols., Boston, 1916-1919). 

2 These include such great landmarks as Marbury v. Madison, McCulloch -y. 

Maryland, Gibbons v. Ogden, and the Dartmouth College Case. For a brief review 
of these dechiions see William B. Munro, The Makers of the Unwritten Constitution 
(New York, 1930), pp. 53-84. 
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“No other man/^ says Lord Bryce, “did half so much either to 
deveio^tEF'constitution by expounding it, or tb^cuf^or' the 
jucSHaf^its“TIgM'fur'“;^abeTnTEe^bvemir^ voice 

of tKelioiSBIulIoirTSIb^e'lra^ duty 

of the court to establish the authority of the fundamental law of 
the land; no one abstained more scrupulously from trespassing on 
the field of executive administration or political controversy. The 
admiration and respect which he and his colleagues won for the 
court remain its bulwark : the traditions which were formed under 
him have continued in general to guide the action and elevate 
the sentiments of their successors.” ^ 

It was under Marshalhs leadership that the court first undertook 
to assert its place as the guardian of the constituti on, with author- 
ity to invalidate any law, whether state^ or federal, which con- 
travened the provisions of this instrument. By so doing the court 
assumed a power which was not expressly given to it by the con- 
stitution, a power which even at the present day is believed by 
some to have been a usurpation. Whether the court^s action was 
unjustified is a much-involved question, and whole books have 
been written about it.^ There is no good reason why even a brief 
summary of the arguments on either side should be recapitulated 
here, for the essential fa 9 ts have been given in a previous chapter.^ 
But whether a right or a usurpation in its origin, the judicial su- 
premacy of the Supreme Court over the laws of Congress and the 
laws of the state, insofar as they conflict with the national constitu- 
tion, is now a fact, an indisputable fact, a fact that everybody 
recognizes. It is no longer worth arguing about. 

The foundations of the Supreme Court’s power were firmly laid 
in Marshall’s time. Marshall died in 1835. His successor, Roger B. 
Taney of Maryland, was a^ma^f different stripe, a disciple of 
Andrew Jackson, and a stanSf ^ponent of the states’ rights doc- 
trine. Under Taney’s guidance there was a reaction against the 
centralizing of powers in the federal government. Taney’s most 
notable decision was delivered in the Bred Scott Case (1857). In 
this instance the court applied rules of strict construction to the 
powers of Congress, even within the territories, by holding that 
Congress had no right to prohibit any citizen from owning slaves 
in such areas. “No word can be found in the constitution,” said 


^ The American Commonwealth, Vol. I, p. 268. 

2 See the references at the close of this chapter. 


3 Above, Chapter V. 
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Taney, which gives Congress a greater power over slave property, 
or which entitles property of that kind to less protection than 
property of any other description/’ In some of its other decisions 
during the early years of the Civil War, moreover, the court seemed 
to be placing obstacles in the way of a full exercise of the national 
government’s powers. 

With the older issues of slavery and states’ rights out of the 
way, however, ^he work of the Supreme Court during the past 
sixty-five years has been mainly concerned with the solution of 
economico-legal problems, that is, with legal issues which are 
closely related to questions of industry, trade, and social welfare. 
Its great decisions during these six decades have had to do with the 
regulation of corporate business, with taxation, with labor ques- 
tions, and with the expansion of governmental activities into the 
realm of business.^ These are matters in which large numbers of 
people have a direct pecuniary interest and when an interest of 
that sort is adversely affected there is bound to be an uproar. It is 
not surprising, therefore, that some of the court’s decisions on the 
validity of economic and social legislation have been unpopular 
with the liberals. Notable among those were the court’s rulings in 
the Income Tax Case (1894), the Child Labor Tax Case (1922), the 
Schechter Case (1935) and the Hoosac Mills Case (1936). On the 
other hand some of its decisions have been equally unpopular with 
the conservatives, as for example in the Chain Store Tax Case 
(1931) and the Gold Clause Cases (1935).^ 

The Power of Judicial Review 

In summary, then, four actualities of American judicial admin- 
istration are now about as well established as it is possible for any- 
thing in the practice of government to be.Qn the first place the 
Supreme Court of the United States has made good its power to 
^clare laws unconstitutional Congress, the state legislatures, and 
the country have accepted this fait accompli for more than" one 
hundred years. Some may dislike it, but they do not deny its ex- 
istence. They admit its existence, in fact, by their proposals to 
amend the constitution so as to take this power away. 

1 These cases are officially known as Pollock v. Farmers’ Loan and Trust Co., 158 
U. S. 601, Bailey v. Drexel Furniture Co., 259 U. S. 20, Schechter Poultry Coipo- 
ration v. United States, U. S. Sup. Ct. Law Ed. Advance Opinions, 1934-1935, Vol. 
79, p. 888, U. S. V. Butler et al., tbid., Vol. 80, pp, 287-306. Tax Commissioners of 
Indiana v. J ackson, 283 U. S. 527 , and The Gold Clause Cases viz. : Norman v, B. & O. 
E. E., Nortz V. U. S., and Perry v. U. S., 294 U. S., 240, 317, 330. 
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Second, the action of the court in thus asserting the doctrine of 
judicial supremacy has proved, on the whole, beneficial in its re- 
sults. Had the court assumed a different attitude the American 
constitutional system would have become a hy(|pa^eaded mon- 
strosity of forty-eight rival sovereign entities. It could never have 
gained that strength and regularity of operation which it possesses 
today. In order to enforce a separation of powers between the ex- 
ecutive and legislative arms of the government, and a division of 
powers between the state and the^ nation, there must be an a^bfCer 
to reconcile conflicts of jurisdiction. ^In order to protect individual 
liberty there must be an arbiter between the goveyning'^owers and 
the governed^., ' The provisions of a constitution are never so clear 
as to preclude all chance of dispute. There must be some authority 
with fin^J^ower to interpret them, v Accordingly, the constitutional 
powers of the courts, as Woodrow Wilson once said, “ constitute the 
ultimate safeguard of individual privilege and of governmental 
prerogative.’^ ^ The judiciary is the balance-wheel o^the whole 
system. 

"^¥liird, the power now exercised by the Supreme Court of the 
United States is one which has been rarely exercised by the other 
high tribunals of the world." Until very recent years no court in 
any other land has openly ventured to nullify laws enacted by the 
highest legislative authorities. During the past quarter of a cen- 
tury, however, there have been some such decisions in a few South 
American countries, but no court in Great Britain or France has 
ever declared a national law unconstitutional nor has it the power 
to do so. That being the case, why is it essential or even desirable 
that the Supreme Court of the United States should ]g(?ssess this 
right of judicial review? The answer is threefold: first, "the govern- 
ments of these countries are not based dpon thepFfffciple of separat- 
ing legislative and executive power. The executive in Great Britain 
and in France is responsible to the legislature. In the event of any 
difference between the two, the will of the legislature prevails^ 
Second, these foreign constitutions contain no s^dific enumeration 
of constitutional privileges which are guaranteed to the citizen, 
hence there are no civic rights which the legislature is not entitled 
to invade if it sees fit. Finally, there aranq^^te^gqvernments in 
Great Britain or in France and hence no division of powers between 
states and nation,* ’"No conflicts of jurisdiction on that score can 

^ Constitutional Govemvment in ths United Stales (New York, 1911), p. 142. 
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arise. In a word the need for a judicial arbiter is vastly greater in 
the United States than in the two European countries with which 
comparisons are commonly made. 

Finally, while the authority exercised by the Supreme Court of 
the United States is without counterpart in these European coun- 
tries, i^ seems to fit the American te^^ For it simply 

^means that Americans have adopted the practice of submitting to 
an impartial tribunal, made up of eminent jurists, all great ques- 
tions of governmental jurisdiction which are liable to excite the 
political passions of the people. If the rulings of the Supreme Court 
are not always agreeable to the popular sentiments of the day it is 
because nei^er judicial nor public opinion is infallible. The doc- 
trine set forth by Jefferson in the Virginia and Kentucky resolutions 
that “as in all other c«.ses of compact among parties having no 
common judge, each party (presumably each state) has an equal 
right to judge for itself’’ would have utterly disintegrated the na- 
tion. The Supreme Court, when all is said, represents as near an 
approach to a strptty non-partisan body as the makers of any 
government have been able to devise. 

One reason why the Supreme Court has managed to re tain a 
lar ge measure of public confidence despitelnai^ unpopular deci- 
sions can be found in its refusal to decMa^poUMcajL^^MI,^^ 
has ^dway^taken^he attitude that quSiSmS^'o^ must 

be left to the discretion of Congress. For example, it has held that 
Congress and the President, not the judiciary, must decide which 
of two rival governments within the same state ought to have 
recognition.^ In another case it declined to render an opinion as 
to the lawful duration of military occupation in Cuba, holding this 
to be “the function of the political branch of the government.” ^ 

Individual members of the Supreme Court,, moreover, have 
scrupulously avoided political entanglements. The justices, from 
the moment they ascend the bench, cease to be Democrats or 
Republicans and cut themselves off from even the most distant 
connection with party politics. Not only that, but they abstain 
from any business connection, however remote, which might tend 
to impair their impartiality. When a justice is appointed to the 
Supreme Court he even changes his investments (if he has any) 
into non-commercial securities so that he may not have the color of 
self-interest. People may question the advisability of allowing any 

1 Luther v, Borden, 7 Howard, 1. 2 Neely v. Henkel, 180 U. S. 109. 
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nine men to exercise the great powers which the Supreme Court 
now possesses, but there are few who ever question the competence 
or integrity of the justices. 

Nevertheless there have been various propps'als to limit the 
powers of the Supreme Court, especially in the matter of declaring 
laws unconstitutional. There is a common impression that the 
court invalidates a great many acts of Congress (one of them every 
few days), but in the whole history of the Supreme Court, covering 
nearly one hundred and fifty years, it has held fewer than sixty 
federal laws unconstitutional. Congress passes many hundreds of 
laws at every session, hence the percentage of measures which the 
court invalidates is so small as to be almost negligible. 

There is also a common impression that the Supreme Court 
usually rejects a federal law by a five to rfour vote — five justices 
holding the law unconstitutional while four dissenters declare it 
to be valid. In this way, it is said, a single justice who holds his 
office for life and is not responsible to the voters may set aside the 
action of Congress and the President, both of whom are the people^^s 
representatives. Critics of the court like to harp on this ^^one?dhan 
tjTamiy’^ as an undemocratic arrangement which ought to be 
terminated without delay. 

Two things can be said in reply to this contention. In the first 
place very few laws of Congress have been declared unconstitu- 
tional by a close vote of the justices. There have been only ten or 
twelve such cases in the whole history of the court, and of these 
only three or four were of any substantial importance. In the 
second place no statute of Congress has ever been declared uncon- 
stitutional by the action of a single judge. No ^^pde-man decision ” 
has ever been made by the court. To make a majority decision 
takes one man plus four others. It is true, no doubt, that the 
decision could not be made without the vote of the fifth judge; but 
neither could it be made without the votes of the other four. 

And why should the turning of the scale by a single vote be so 
much more objectionable in the Supreme Court than it is in other 
branches of the government? In the Senate, when there is a tie, 
the Vice president (who is not a member of that body) casts the 
deciding vote. Many important laws have been thus enacted. 
Were they “one-man laws”? Were they enacted by the vote of a 
single man? The same is true of the House of Representatives. 
That body has occasionally passed important legislation by a bare 
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majority of one; that is, by the castiitg vote of the Speaker. Is not 
this also “one-man tyranny”? In 1876-1877 Rutherford B. Hayes 
was elected President of the United States by a majority of one in 
the electoral college. Was he a one-man President? Was he chosen 
President by the vote of a single elector? If so, we "should like to 
know what one man^s vote elected him, or could have elected him, 
without the votes of the other 184 Republican electors. 

The same principle goes further. If the polling in a congressional 
district is so close as to elect a representative to Congress by a 
bare majority of one, must he then decline to accept the office on 
the ground that he does not want to be a one-man representative, 
elected by the vote of a single citizen? No congressman, so elected, 
would think of doing anything of the sort. On the contrary, he 
would fight in the courts and in the House for recognition of the 
fact that election by a majority of one is just as legal, just as valid, 
as election by a thousand. 

Nevertheless, the one-man argument seems to carry weight Proposals 
with a large number of people and plans for limiting the authority court’s 
of the court h^e been brought forward. It has been suggested 
that a two-tMrds vote or even a unanimous vote of the justices i. A higher 
ougETEo be made requisite for declaring a national law unconstitu- of^ vot^^Si 
tional. But this would hardly accomplish the end in view. Some 
one judge would still hold the balance. One judge would determine 
from time to time whether the necessary two thirds or the necessary 
unanimity could be had. Fewer laws would be declared unconstitu- 
tipnal perhaps; but close decisions would continue to be given. We 
require trial juries to be unanimous in criminal cases and surely 
experience has shown that one juryman, by holding out against 
the other eleven, can keep a defendant from being acquitted or 
convicted, thus bringing the whole proceedings to naught. The 
requirement of unanimity gives to one man just as much power as 
does the requirement of a majority. 


■ Another suggestion is that whenever the Ru preTne-Ckn. ir t 
a la w unconstH,utiori^l Jdm^.^^ should then be sent back to 


Congress, where, i^>i?^nacted by aHwo^tliiidK'vrrte in both frouses, 
it would become valid in spite of the T^tTe mt^sM ecis ienr^^ 
tionTo this plan is that it would make Cong^^g^ifthe final judge of 
its own acts. It would permit Congress to violate the provisions of 


2. Giving 

to g sr 

OUSes, wemde 
^ ^ judicial 

tJmec- decisions. 


the constitution whenever two thirds, of its members made up their 


mind to do so. The will of Congress in America, like the will of 
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parliament in England, would be supreme. Congress would not 
need to propose any changes in the constitution; it could gain the 
same end by merely passing an unconstitutional law in the way 
that it now overrides a presidential veto. Thg^will of a two-thirds 
majority in Congress would then be the Constitution of the United 
States. B 3 " a two-thirds vote Congress could abolish freedom of 
speech, freedom of the press, freedom of worship, trial by jury, and 
an 3 " of the other safeguards of individual liberty. By a two-thirds 
vote it could take private property without compensation, or 
abolish universal suffrage, or even take away the President’s con- 
stitutional powers. 

The question is, therefore: Are we ready to accept the judgment 
of Congress on all questions affecting the relations of the nation 
to the states, the powers of public officials, and the rights of the 
individual? Do we regard Congress as a body of such wisdom and 
fairness as to warrant making its will supreme — not merely over 
the Supreme Court, but over the constitution also? Do we desire, 
in effect, to abolish the present Constitution of the United States 
and to adopt a new constitution, which would consist of only a 
dozen words, as follows: ^^The action of Congress by a two-thirds 
vote shall be the supreme law of the land”? 

The student of American history, if he takes the trouble to look 
into the matter, will find that decisions which are unpopular in one 
generation are often highly praised by another. Some of the 
Supreme Court’s earlier decisions created a great uproar when 
they were made, but today are generally commended. When 
Chief Justice Marshall, more than a hundred years ago, delivered 
some of his notable decisions he was assailed from almost every 
quarter. His judgment in the case of McCulloch v. Maryland, for 
example, was so bitterly resented that it brought forth threats of 
nullification, of secession, and of armed defiance. But the sober 
sense of the people soon asserted itself and today Marshall is by 
common consent regarded as the greatest of all American judges. 
His statue stands in the hall of fame and his biography is spread 
into four volumes. 

Personnel and Philosophy 

Other jurists of high eminence have also adorned the supreme 
bench of the United States during the fourteen-and-a-half decades 
of its history. In the court’s earlier years it numbered among its 
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justices several of the ^'Fathers'' themselves, John Rutledge, 
James Wilson, Oliver Ellsworth, John Blair, and William Paterson. 
They interpreted the work that they themselves had done. Later, 
during the first half of the nineteenth century, Joseph Story 
served his long term of thirty-four years (1811-1845). Story may 
rightly be regarded as the classic expounder of the constitution, 
and his elaborate commentaries on it have not ceased to hold the 
admiration of legal scholars at the present day.^ Next to Marshall, 
moreover. Story had the largest influence in shaping that notable 
series of decisions which put vitality into the strip of parchment on 
which the nation was founded. Others whose names stand out 
conspicuously on the roll of the justices are Roger B. Taney, 
Salmon P. Chase, Stephen J. Field, John M. Harlan, Horace Gray, 
William H. Taft, and Oliver Wendell Holmes — all of them notable 
personalities. The last-named justice gained a unique place on the 
roll of great American jurists by reason of his extraordinary skill 
in writing decisions which the ordinary layman could read and 
enjoy. ^ It is a great art to combine law and logic with good litera- 
ture. 

The work of the Supreme Court is far more dijflicult, and more 
exacting, than the average citizen imagines. To him it is merely a 
matter of reading the constitution and telling the people what it 
means. But the constitution is not merely a set of verbal formulas 
which, once interpreted, bear that meaning for all time. The mean- 
ing of its clauses is not to be understood by taking the words in one 
hand and a lexicon in the other. Every provision in this document 
must be construed as a dynamic affair, related to the times and 
circumstances in which it is applied. As industrial technique and 
our ways of life change with each generation, the constitutional 
provisions must be warped into harmony with these altered con- 
ditions. If the constitution were a static affair, a series of inflexible 
provisions set down on paper, it would have been discarded through 
sheer necessity some years ago. But, as Marshall once said, it is a 
document that has to be freely adapted *Ho the various crises in 
human affairs.^' ® 


1 Commentaries on the Constitution of the United States, in two volumes. There 
have been many editions. 

2 Alfred Lief (editor), The Dissenting Opinions of Mr. Justice Holmes (New York, 
1929 ). 

® For a further discussion see H. L. McBain, The Living Constitution (New York, 
1927 ). 
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This does not mean, of course, that changes of interpretation of 
constitutional provisions are made lightly, or in obedience to 
judicial caprice. W hen the Suprem e Court has„ once^mM^^^Tuling 
of law , this ruling b eco mes a jpre^edent^^ a^ „JHQ1-Jhe„^ligrally 
adhered to in future cases of th e sa me nature. This is known as the 
princIpIe^TJ’’HSre decisis — stand by the decision. The burden of 
p roof is on tBo^^Wfa'0-"^ gkr°t5afTlie rule be changed. Jfnd'-wefe it 
not for this principle noTa^FeF^utT’aH^ with a reason- 

able assurance of being right. So the Supreme Court does not 
often reverse its stand; nevertheless there have been some notable 
instances of such reversal. For example, it decided in 1 8^0 that an 
income tax might be le vied by Coniscress without apportio nment 
amohgiSlB^tSt^ggrMd^ later it ruled that such taxes 

must be apportioned.^ On another cccasien the court decided that 
Congress could not constitutionally enact a law making paper 
money a legal tender in payment of debts which had been incurred 
before the passage of such legislation. ^ A year later, with changes 
in the personnel of the court, it upset this decision and held that 
Congress did have power to pass such legislation.® 

More commonly, however, the court finds it possible to modify a 
prior decision by some means other than a franlc reversal. No two 
cases are exactly alike when they come up for trial; hence a later 
case can be differentiated from an earlier one and a different ruling 
made. Thus the court once held that Congress could impose a 
prohibitive tax on oleomargarine when shipped in interstate com- 
merce; then, some years later, it ruled that a similar tax could not 
be imposed by Congress on the profits of the products of child 
labor shipped from one state to another.^ 

This right to change its attitude, either openly or by indirec- 
tion, is one of the things which enables the Supreme Court to keep 
the constitution endowed with resiliency. In matters strictly 
affecting rights of life, liberty, and property it is obviously essen- 
tial that the interpretation of the law shall not be subject to fre- 
quent and capricious changes. Otherwise all individual rights, 
contracts, and business relations would be clouded by uncer- 
tainty. But where issues of public policy are concerned the 

1 See ahoDe, pp. 358-359. 

2 Hepburn v. Griswold, 8 Wallace, 603 (1869). 

2 Knox u. Lee, 12 Wallace, 457 (1870). 

^ For the court’s reasoning in differentiating between these two cases see abovct 
pp. 412-413. 
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rigid application of stare decisis would slow up the machinery of 
social progress. In court decisions, as in all other expressions of 
human judgment, a reverence for the past may be carried too far. 

It is the function of the judiciary to facilitate social progress, but 
in an orderly way. A court should not reverse its own decisions, 
therefore, until it is satisfied that greater justice than injustice 
\\dll be done by such action. 

The Supreme Court of the United States has sometimes been A barrier 
criticized as a barrier to new deals and other programs of social proTresa? 
reorganization. Such criticism, if there are any grounds for it, 
should not be directed against the court but against the constitu- 
tion, and more especially against the various guarantees of civil 
liberty which it contains. If we were to delete from the constitution 
the various provisions wjiich reserve certain powers to the states, 
as well as those which guarantee every citizen due process of law, 
the equal protection of the laws, just compensation when private 
property is taken for public use, security against the impairment of 
contracts, and so on — then it would be easy for the court to give both 
Congress and the state legislatures a vastly greater latitude in re- 
vamping the existing order of things. But many people want 
these safeguards retained for their own protection while grumbling 
loudly when the court uses them to protect somebody else. 

It has been mentioned that the Supreme Court of the United Aread- 
States, unlike the supreme courts in some of the states, does opiSonsde- 
not render advisory judicial opinions. In many ways this self- sizable? 
imposed restriction has been unfortunate. It means that, in many 
cases, the court does not render a decision on the constitutionality 
of a law for a year, or even a couple of years, after it has been 
passed. Then there are omelets to be unscrambled. It has been 
suggested that Congress might provide, by an amendment to the 
judiciary act, for the rendering of advisory judicial opinions by 
the Supreme Court whenever requested by the President or by 
resolution of the national legislature. In such cases the court 
could point out unconstitutional features in pending legislation 
and have them removed before enactment. Such an arrangement 
has proved highly advantageous in state government. 

The Lower Federal Courts 

Next below the Supreme Court comes the circuit court of ap- 
peals. The territory of the United States is divided into ten cir- 
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cuits, each circuit containing several adjacent states. There is a 
circuit court of appeals for each of these ten circuits, such courts 
having from two to six judges, but two judges are always required 
as a quorum for the hearing of cases. ^ The circuit court of appeals 
in each circuit holds sessions at various cities, hearing appeals 
from the district courts as well as from the rulings of adminis- 
trative bodies such as the federal trade commission. These circuit 
courts of appeal have no original jurisdiction, that is, they hear 
no cases in the first instance. In many cases, where no issue re- 
lating to the constitutionality of a law is raised, the circuit court 
of appeals has final authority. Thus they serve to stem the flow 
of appeals which would otherwise clog the docket of the supreme 
tribunal at Washington. But when a circuit court of appeals de- 
clares a state law unconstitutional, an appeal may be carried to 
the Supreme, Court of the United States. In other cases the right 
of appeal depends upon the willingness of the Supreme Court to 
re\aew the issue. This it ordinarily does where the case raises 
significant questions involving the federal constitution or laws. 

Then come the federal district courts. The entire territory of 
the United States is divided into eighty-four districts. Each state 
constitutes at least one district while the more populous states 
have two, three, or even eight within their boundaries. In a few 
cases a district is made up by taking portions of two or more 
states. When there is more than one judge in a district, each 
holds court simultaneously; they do not sit together. This ex- 
pedites the handling of business. Judges can also be shifted tem- 
porarily from one district to another whenever such action be- 
comes desirable through pressure of litigation. 

A federal district court holds two or more sessions each year, 
sometimes sitting at various places within the district. It is a 
court of first instance, and the only federal court in which a jury 
is used. Every district also has its United States attorney and 
United States marshal, appointed by the President with the con- 
currence of the Senate. The function of the district attorney is 
to act as the representative of the nation in prosecutions before 
the court. The marshal executes the court's orders and judgments, 
attends to the service of its writs, ' and is its general executive 
officer. Both are under the direction of the federal department of 

1 In case of a tie the issue may be certified to the Supreme Court for decision or 
instructions. 
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justice. Each district court also has a federal commissioner who 
conducts the preliminary hearing in criminal cases and decides 
whether an accused shall be held for the grand jury. 

A word should be said about certain special courts which have The court 

o£ clO/lIHS 

been established by action of Congress but do not form part of 
the regular federal judiciary. In other words the constitutional 
provisions (as to appointment, life tenure, and so forth) which 
cover all the federal courts do not extend to these special tribunals. 

First among them is the court of claims which consists of a chief 
justice and four associate judges appointed by the President. It 
has been established because no one posse sses the ri ght to,, sue 
thenDhited-'Stat^ its consent. As it did not seem wise 

to give such consentto'"sm5s^^ courts this special 

court was created to hear and determine the merits of certain 
claims against the federal government, particularly those arising 
out of contracts. In certain cases there is a right of appeal to 
the Supreme Court. When the decision is against the government 
an appropriation' for the amount of the award is made by Con- 
gress as a matter of course. It should not be understood, however, 
that the court of claims has authority to entertain all suits against 
the United States. It has only such jurisdiction as Congress gives 
to it. In 1935 Congress took away from it the power to hear claims 
for the recovery of processing taxes unless such suits were filed 
within a given time. 

Then there is a customs court (in reality it is a board of ap- The court 
praisers) which makes rulings on controversies as to valuations and^patSt 
and duties arising under the tariff. It has nine judges. The court appeals, 
of customs appeal, with five judges, has power to review the rulings , 
of this lower court, and its decisions, in turn, are subject to review 
by the Supreme Court, but only in exceptional cases. Somewhat 
strangely the court of customs appeal is also given the right to 
hear appeals from decisions made by the patent office. 

The courts of the District of Columbia, Hawaii, Alaska, and 
Puerto Rico, are commonly known as federal courts but they 
are not established under the judiciary article of the constitution. 

Authority for their creation is derived from the constitutional 
provisions which give Congress complete jurisdiction over terri- 
tories and the national capitals Hence the judges and other officers 
of the territorial courts can be appointed for fixed terms, and not 
necessarily for life tenure as are the .regular federal judges. Like- 
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wise their jurisdiction is determined by the discretion of Congress. 
The courts of the Philippines are no longer within American 
jurisdiction, but appeals from their decisions may still be carried, 
in some instances, to the Supreme Court of the United States. 
Mention should also be made of the consular courts which by treaty 
have been set up for the trial of cases involving American citizens 
in certain countries such as Turkej^, Abyssinia, Persia, and China. 
In China there is also a United States court which hears appeals 
from the consular courts in that country. 

In the federal courts (except those just mentioned) the judges 
are appointed for life or during good behavior. They are remov- 
able only by impeachment before the Senate of the United States. 
Their salaries may not be diminished during their tenure of office. 
The rule covering these matters cannot be paraphrased into any 
clearer or more concise language than that of the constitution 
itself: 

^^The judges both of the supreme and inferior courts shall hold their 
offices during good behavior, and shall, at stated times, receive for their 
services a compensation which shall not be diminished during their 
continuance in office.^’ 

But this does not mean that Congress has no control over the 
courts. It can reorganize, or even abolish, any of the federal 
courts except the Supreme Court. Even in the case of the Supreme 
Court it could increase the number of justices and thus change 
the character of the court. Congress could not reduce the existing 
number of justices but it would be allowable to provide that 
vacancies shall be left unfilled until a desired reduction is accom- 
plished. Moreover, it can alter the power of the Supreme Court 
to hear appeals, for the constitution provides that the Supreme 
Court shall have appellate jurisdiction . . . with such excep- 
tions and under such regulations as Congress shall make.^^ ^ Fi- 
nally, there is no way in which the judges in any federal court can 
get their salaries except by way of a congressional appropriation 
and no court can mandamus Congress into making an appropria- 
tion for this or any other purpose. The federal courts are not in- 
dependent in the sense that the people, through their representa- 
tives, have no control over them. 

Thirty-five years ago I was listening to the discussion of an 


i Article III, Section 2, paragraph 2. 
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adjudicated case in a law school classroom. The decision in this Law and 
particular instance appeared to have been in accord with the 
plain intent of the law, but obviously unjust to one of the suitors, 

“That may be good law,” suggested one of the students, ^‘but 
it isn^t justice!” “Quite true,” replied the professor, “but if it^s 
justice you want to study, go over to the divinity school; it^s law 
we^re studying here.” This reply amused the class, of course; 
but the student was merely making the sort of comment that 
most la3anen would have made under the circumstances. We 
speak of our courts as courts of justice, and it is justice that the 
average layman expects them to administer. He forgets that 
what judges are sworn to administer is the law. 

Yet the purpose of the law is to establish justice. Its design 
is to ensure every man a-,square deal. Of course the law does not 
always succeed in achieving this end for it is the product of human 
activity and as such is subject to human frailties. A self-evident 
proposition it is, or ought to be, that when the provisions of a law 
are clearly unjust, no judge can wring justice out of them without 
violating his oath to administer the law without fear, favor, or 
affection. He may interpret the written words broadly or narrowly, 
thus providing some leeway in the interest of justice, but he cannot 
disregard the obvious intent of constitutions or statutes. Many 
of the “unjust decisions” which arouse the ire of people from 
time to time should therefore be blamed upon the lawmakers and 
ultimately on the voters who choose these lawmakers. The people 
send inexperienced and dull-witted men to represent them in Con- 
gress, or in the state legislatures; these representatives enact some 
ill-advised law; the judges then apply its plainly written provi- 
sions; and the result is an indignant outcry against the autocracy 
of the courts. What are judges for, the unthinking ask, if not to 
administer justice? The answer is that to have judges administer 
what they believe to be justice, even in disregard of constitutions 
and laws, would be the very essence of autocracy. There would 
be no surer way to abolish a government of laws and substitute 
a government of men. ‘ 
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CHAPTER XXXI 


THE PLACE OF THE STATES IN THE NATION: 

PAST AND PRESENT 

If there be any among us who wish to dissolve this Union, or to change its 
republican form, let them stand undisturbed, as monuments of the safety 
with which error of opinion may be tolerated -where reason is left to combat 
it . — Thomas Jefferson^ 

State government in the United States represents the exercise J^e deie- 
of those powers which have not been delegated to the nation. It powers^to 
was assumed by the framers of the constitution that this residual nation, 
authority of the states would far outweigh the delegated powers 
of the nation, but such has hardly proved to be the case. The 
elasticity of federal powers, as interpreted by the Supreme Court, Faiiureof 
has enabled the national government to assume functions which 
would have fallen within the residual field if a policy of strict 
construction had been consistently followed. Nevertheless the 
state is still the pivot around which the whole American political ' 
system revolves. Were it not for the states the national govern- 
ment could not function; a President could not be elected, nor 
could congressmen be chosen, for the states determine the voting 
qualifications, the states mark out the congressional districts, and 
the states provide all the machinery of elections. Neither would 
there be any county or city or town governments, for all of these 
derive their existence and their authority from state constitutions 
and state laws. In spite of the vast extension which has been 
given to federal authority, especially in recent years, the states 
are still the principal areas in which lawmaking, the administra- 
tion of public business, and the dispensing of justice is carried on. 

The work of the national government is more dramatic, and gets 
more newspaper headlines; but this does not mean that it is of 
larger extent or of greater significance in the life of the people. 

The average citizen rarely has an adequate conception of how What the 
much the state does for him. When he speaks of the government, for tlieir^ 
he usually means the national government. Such an attitude of 
mind has been accentuated during recent years by the concentration 
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of public attention upon the social and economic experiments 
which have been sponsored by Congress. This, however, should 
not blind anyone's eyes to the fact that it is the states which are 
still doing a very large part of the governing. It is under the 
auspices and laws of the state that the citizen's birth is registered, 
a school provided for him, and often a state university; it is the 
state that provides him with roads to travel and regulates his 
speed thereon; it is the state that enfranchises the telephone com- 
pany, lighting company, and most of the other companies which 
serve him; it is the state that validates his marriage and grants 
him his divorce (if he gets one) ; it is the state that licenses him to 
practice a profession or permits him to pursue a trade; it is the 
state that provides a hospital w’-hen he is ill and grants the burial 
permit when he dies. From birth to death the citizen is in daily 
contact with the state, whereas in normal times most of his con- 
tacts with the federal government are infrequent and vicarious. 
People should take more interest in state and local administration. 

The forty-eight states of the American Union are very unequal 
in size and population, but they are equal before the law. All 
are sovereign within their own sphere and all are subject to the 
same constitutional limitations. Much ink has been wasted in 
disputations as to whether the states are really sovereign, but 
here as in many other political controversies a great deal depends 
upon what you mean by the term. At any rate they were sovereign 
enough to make the nation and they have constitutional power to 
unmake it if they choose. They have given no power to the nation 
which they cannot take back by constitutional amendment. But 
meanwhile, as members of the Union, all the states have the same 
obligations to the national government, to one another, and to 
citizens of the United States. No state has, or can have, any 
special privileges under the existing constitution. Congress is not 
permitted to play any favorites among them. It must treat them 
all with an even hand. 

On the other hand Congress may exact, and sometimes has 
exacted, certain conditions as the price of a new state's admission 
to the Union. It can do this because full discretion as to whether 
a state shall be admitted rests in its own hands. “New states 
may be admitted by the Congress into this Union," is the wording 
of the constitution, and these words clearly leave the terms of 
admission for Congress to decide. Accordingly, in 1894, Utah 



THE STATES IN THE NATION 


547 


was required as a condition of its admission to abolish plural or 
polygamous marriages and to make the abolition ^irrevocable 
without the consent of the United States/' Several other states 
were also admitted with conditions. 

But once a state is admitted to the Union there is no legally 
binding force in such promises or conditions.^ Upon being granted 
by Congress the privileges of statehood, a state stands upon an 
equal footing with all the other states and cannot be held to any 
continuing political limitations other than those provided by the 
terms of the federal constitution. ^ Arizona, for example, was re- 
fused admission to statehood until she took out of her proposed 
constitution a prQvi sjj^f ^r the recall of judges. Immediately 
after being admit^|p^|all membership in the Union, however, 
she restored this^r#®^n and there was nothing that could be 
done about it. jpW^r ^ i^'admission of a state is an irrevocable act 
and cannot be rep^ed. The constitution provides a way of 
getting new states in^ the Union but no way of expelling them. 

The federal constitution places no restrictions upon the creation 
of new states except that ^^no state shall be formed or erected 
within the jurisdiction of any other state, nor shall any state be 
formed by the junction of two or more states, or parts of states, 
without the consent of the legislatures of the states concerned." ^ 
Hence it would not be permissible to make New York City a 
separate state, as has sometimes been proposed, unless the legis- 
lature of New York State gave its consent, which it w-ould not be 
likely to do. Even the separation of West Virginia from Virginia 
in 1863 was with the technical consent of the latter state, this 
consent being given by those members of the Virginia legislature 
who had not joined the Southern cause. 

The process of admission to statehood is relatively simple. The 
usual first step is the presentation of a petition to Congress from 
the legislature or people of a territory asking that they be or- 
ganized as a state of the Union. If Congress regards this petition 
favorably it passes an enabling act, authorizing the people, through 
a constitutional convention, to draw up a state constitution. This 

1 Coyle 2 ?. Smith, 221 U. S. 559 (1911). 

^Bollin T3. Nebraska, 176 U. S. 83 (1900). If, however, the condition imposed 
by Congress is such as to establish a property right, this right may not be impaired 
by subsequent action of the newly admitted states. Stearns d. Minnesota, 179 U. S. 
223 (1900). 

3 Article IV, Section 3. 
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constitution, having been framed and accepted by the popular 
vote in the territory concerned, is then submitted to Congress, 
whereupon the territory is declared by resolution of Congress to 
be a state and its representatives are admitted to the national 
legislature. 

All the states, old or new, are entitled to certain guarantees at 
the hands of the national government. The first of these is the 
guarantee of ^'a republican form of government.^^ ^ Just what is 
meant by that phrase the constitution does not explain; but it 
is reasonable to assume that its makers had in mind the general 
type of government existing in the original states at the time the 
national constitution was adopted. ‘‘No particular form of gov- 
ernment,^’ declared the Supreme Court gn’one occasion, “is desig- 
nated as republican. ... All the stateg had governments when 
the constitution was adopted. . . . These governments the con- 
stitution did not change. . , . Thus we have unmistakable evi- 
dence of what was republican in form, within the meaning of the 
term as employed by the constitution.” ^ 

So long, therefore, as a state continues to maintain a reasonable 
approximation to a government wliich derives all its powers, 
directly or indirectly, from the great body of the people, it is 
deemed to have a government republican in form. The denial of 
suffrage to women, prior to the adoption of the nineteenth amend- 
ment, did not make the government of any state “unrepublican.” 
Neither does the partial substitution of direct for representative 
methods of legislation by means of the initiative and referendum. 
The Supreme Court has wisely refrained from any attempt to 
restrain the development of state government within rigid bounds 
by construing the term “republican” in a narrow sense. 

It has taken the wise course by ruling that the question is a 
political one, to be decided by the legislative and executive branches 
of the government, not by the judiciary.^ Congress alone can 
determine whether senators and representatives from any state 
shall be allowed to take their seats in Washington. This it does 
by virtue of the pow’er of each House to decide all questions re- 


1 Article IV, Section 4. Some thought the insertion of this guarantee to be a 
needless precaution. “But who can say,” wrote Madison, “what experiments may 
be produced by the caprice of various states, by the ambition of enterprising leaders, 
or by the intrigues and influence of foreign powers?” 

2 Minor v. Happersett, 21 Wallace, 162. 

2 Pacific States Telephone and Telegraph Co. v. Oregon, 223 U. S. 118 (1912). 
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lating to the qualifications of its own members. There is no way 
in which any senator or representative can take his seat if the 
Senate or the House refuse to let him take the oath of office.^ So 
if Congress holds the government of any state to be unrepublican 
in form, it need only refuse admission to senators and representa- 
tives from that state until matters are set right. 

The constitution also assures the states that the nation will 2 . Protec- 
“ protect each of them against invasion; and on the application 
of the legislature, or of the executive (when the legislature cannot Against in- 
be convened) against domestic violence.”^ This guarantee is 
couched in terms sufficiently definite to prevent any serious mis- 
conception of its scope. In case of invasion the federal government’s 
intervention does not have to be invited; but in the event of riots 
or other internal disorder^an express request must be made by the 
state authorities in the manner prescribed. The national govern- 
ment may, however, intervene to quell disorder, even without a 
state’s invitation or consent, if local violence is impeding the 
proper exercise of any federal function such as the transmission 
of the mails, the regulation of interstate commerce, or the collection 
of the national revenues. It was on this basis that President Cleve- 
land sent United States troops to Chicago during the Pullman 
Strike of 1894 in spite of protests from the governor of Illinois. 

The Supreme Court upheld his action. ^ 

The powers of the several states are of course not enumerated The powers 
in the federal constitution. To look for them there would be to sta\el are 
misconceive the fundamental nature of that document. The consti- 
tution, as has been said, is a grant of powers to the national govern- any con- 
ment. All unmentioned governmental powers remain where they 
were originally — with the states. This point will bear repetition, 
for despite its simplicity and importance, there is no feature of 
the American constitutional system so persistently misunderstood 
by citizens who deem themselves intelligent. 


On the other hand the federal constitution curtailed the au- Yet they 
thority of the states in three ways : by transferring certain powers 
to the national government, by prohibiting the states from doing 
various things, and by placing some interstate obligations upon 
them. The powers transferred to the nation have already been 


^ See above, pp. 265-266. 

2 Article IV, Section 4. 

3 In re Deha, 158 U. S. 564 (1895) . 
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discussed. The prohibitions laid upon the states are to some 
extent similar to those placed upon Congress, but with some im- 
portant additions. And the obligations have to do with matters 
of interstate comity, or duties which each state owes to all the 
others. 

The prohibitions which are laid upon both the nation and the 
states include those relating to bills of attainder, ex post facto laws, 
and titles of nobility, all of which are forbidden. In addition the 
constitution forbids the states to enter into any treaty or alliance, 
to coin money or to issue paper money, to make anything but 
gold and silver a legal tender in payment of debts, to lay any 
duty on imports or exports, to keep troops or ships of war in time 
of peace, or to engage in war unless in imminent danger of invasion. 
These various restrictions were placed <upon the states in order 
that various powers of the national government (such as the 
conduct of foreign affairs and the control of commerce) might not 
be interfered with. They are Intended to render certain federal 
powers exclusive in their nature. There are also various implied 
restrictions upon the state, for example, they must not tax any 
instrumentality of the national government, or interfere with the 
administration of justice in the federal courts. 

A specific restriction upon the states which has given rise to 
some famous controversies is that which forbids the states to 
pass any “law impairing the obligation of contracts. One of the 
earliest, and certainly the most notable, of these was the Dart- 
mouth College Case which came before the Supreme Court in 
1819.^ The point at issue was as to whether the charter of Dart- 
mouth College (which had been granted by the crown in colonial 
days) was a “ contract and hence protected against any hostile 
interference on the part of a state legislature. The legislature of 
New Hampshire had passed a law changing the provisions of this 
charter despite the opposition of the college. The Supreme Court 
held that “in the opinion of the court it [the college charter] is a 
contract, the obligation of which^ cannot be impaired without 
violating the Constitution of the United States.'^ This decision 
aroused a storm of protest, especially from the followers of Jefferson 
who branded it as a species of graveyard government and de- 
manded to know whether the earth belonged to the living or the 
dead. 


1 Dartmouth College v. Woodward, 4 Wheaton, 518. 
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■Rut the decision in this case does not mean that when a private This deoi- 
corporation is once given a charter it can never be taken away or longer im- 
changed. The state legislatures, in granting charters, can make po^tant. 
them revocable at will and most of them now do this. And even 
when such reservation is not made, a charter is no more inviolable 
than any other form of property and it can be taken away when- 
ever the public interest so requires, provided just compensation 
be given. Not only that, but if the impairment of the obligations 
in a corporate charter be demanded by the interests of public safety, 
health, or morals, the police power of the state is sufBcient to 
alter or annul it without compensation. Likewise the staters right 
of eminent domain is paramount to any contract obligation.^ 

Moreover, the rule in the Dartmouth College Case applies to Charters^^of 
the charters of private corporations only. The charters of public porations. 
corporations, such as cities and towns, are not contracts and are 
in no case protected by this constitutional provision against 
revocation or change at will. The municipality is merely the agent 
of the state established for the more convenient administration 
of its local functions, and so far as the federal constitution is con- 
cerned the state legislature has unlimited power to repeal or 
amend its charter. But in many of the state constitutions, as 
will be seen later on, a certain degree of protection or ^'home rule^^ 
is guaranteed to cities and various limitations are placed upon the 
legislature’s authority with reference to them. 

A contract is an agreement enforceable at law. When the parties The rule of 
to a contract acquire rights of property therein, the state is not struction." 
permitted, by the passage of any adverse law, to impair such 
rights without compensation unless the interests of the public 
safety, health, or morals so require. ^ In determining what relations 
come within the category of contracts and are hence entitled to 
this protection, the courts, however, have held to rules of strict 
construction. A license to carry on any given form of business, 
for example, is not a contract within the meaning of the impairment 
prohibition. It does not give its holder a vested right. Election 
or appointment to a public office creates no contractual obligation. 

No man acquires a property right in his tenure of a public office. 

The legislature can abolish the office before his term expires and 

^ See abo^e, pp. 483-484. 

2 There is no provision in the federal constitution prohibiting Congress from 
passing any law which impairs the obligation of a contract. The prohibition applies 
only to the states. 
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need give him no compensation although his financial loss may 
be considerable. 

The fourteenth amendment to the Constitution of the United 
States contains, among other limitations, the provision that ^^no 
state shall make or enforce any law which shall abridge the priv- 
ileges and immunities of citizens of the United States . . . nor 
deny to any person within its jurisdiction the equal protection of 
the laws,” This broad limitation upon the states has had, during 
the years which have elapsed since its insertion in the constitution, 
an interesting history. Its general intent was plain enough. The 
hfegro had been set free during the Civil War and. the main purpose 
of the fourteenth amendment was to provide him with an effective 
guarantee against hostile discrimination in the future laws of the 
southern states. It was designed to give him “the equal protection 
of the laws.” So clearly was this purpose understood that not 
long after the adoption of the amendment the Supreme Court 
expressed its doubt “whether any action by the state not directed 
by way of discrimination against the Megroes as a class or on 
account of their race” would ever be held to be an infringement 
of its provisions.^ 

Yet, strangely enough, the negro has managed to obtain during 
the past fifty years scarcely a whiff of this solicitude. The Supreme 
Court presently resolved its own doubts by ruling that “everyone 
everywhere,” including corporations, was included among those 
entitled to the equal protection of the laws.^ And at once the 
court’s docket began to be filled with the appeals of corporations 
against alleged discriminations on the part of various states, while 
the i^gro, for whose particular benefit the amendment was pro- 
vided, dropped out of the picture altogether. The litigation based 
upon the fourteenth amendment has been inordinately large. The 
Supreme Court, during the sixty years from 1875 to 1935, rendered 
nearly seven hundred decisions in elucidation of its provisions. 
Only a very few of them had to do with alleged discrimination 
against jnegroes.® Most of them were cases in which corporations 
invoked the provisions of the amendment against attempts of 
state legislatures to place restrictions upon them. 

What is involved in the “equal protection of the laws”? These 


1 Slaughter House Cases, 16 Wallace, 36 (1873). 

2 Santa Clara Co. Southern Pacific Co., 118 U. S. 394. 

® C. Collins, The Fourteenth Amendment and the State^^ (Boston, 1912). 
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words do not require that all individuals or corporations shall be 
treated alike by the laws of a state. What the fourteenth amend- 
ment forbids is unreasonable or arbitrary classification which 
favors one individual group or class against others. It merely 
insists that when any distinction is made by law between different 
classes of individuals and corporations it shall be based upon some 
reasonable ground and shall not be of the nature of an unfair 
discrimination. It is proper, for example, to restrict certain pro- 
fessions to citizens as against aliens, or to residents of the state 
as against non-residents, — school teaching, for example, or the 
practice of law. It is permissible to restrict certain occupations, 
such as that of motormen on street railways, to persons of the 
male sex. It is allowable to make rules relating to one class of 
industries but not to others, provided the classification is a reason- 
able one and warranted by actual conditions in the respective 
industries. The courts have held, for example, that the provision 
of “separate but equaE^ accommodation for white persons and 
llfegroes on trains is not a denial of the equal protection of the laws. 

Hence discriminations between individuals, corporations, or es- 
tablishments, when there is a relevant and reasonable differentiation 
between them in fact, are not regarded as denying the equal pro- 
tection of the laws. But where the laws of a state or a municipal 
ordinance are obviously designed to impose a disability upon 
certain persons, corporations, or establishments while giving 
immunity therefrom to others whose position is substantially 
similar, then the protection of the fourteenth amendment may be 
invoked. The Supreme Court, on one occasion, put the whole 
matter in a paragraph when it said: 

Though a law be fair on its face and impartial in appearance, yet 
if it is applied and administered by public authority with an evil eye 
and unequal hand so as practically to make unjust and illegal discrim- 
inations between persons in similar circumstances, material to their 
rights, the denial of equal justice is still within the prohibition of the 
constitution.^^ ^ 

Due process of law is required from the states by the fourteenth 
amendment and from the national authorities by the fifth. This 
requirement of due process is the most effective single guarantee 

^ Hopkins, 118 U. S. 356. The municipal ordinance in question was 

one which required that all persons desiring to establish laundries in frame buildings 
in San Francisco should first obtain licenses from city ofidcials. It was clearly aimed 
at Chinese laundries and was enforced in a discriminatory way. 
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of individual liberty contained in the Constitution of the United 
States. What it implies has been already explained, but as a 
limitation on the states it is even more important than as a lim- 
itation on the federal government.^ For there are more state laws 
than federal laws, more state courts than federal courts, and 
hence a greater opportunity for legislative or judicial acts which 
involve a denial of due process. 

In addition to these various restrictions there are certain positive 
obligations placed on the states by the federal constitution. One 
of these relates to the giving of full faith and credit. This obligation 
has its source in the fact that the several states are independent 
of one another. Each has its own laws, courts, and officials. But 
the authority of these laws, courts, and officials does not extend 
beyond the state limits. It stops at the boundary line. Yet matters 
often arise in one state which involve action under the laws or 
judicial decisions of another state, and the federal constitution 
lays down a simple principle which must be applied in all such 
cases. 

^'Full faith and credit, it stipulates, shall be given in each 
state to the public acts, records, and judicial proceedings of every 
other state.^^ ^ When, therefore, a civil issue has been tried by the 
courts of one state the judgment will be recognized and enforced 
by the courts of another state without a retrial of the issue. The 
provision does not apply to criminal judgments; no state is re- 
quired to enforce the criminal laws of any other state. It will 
surrender an accused person to the state from which he has fled, 
but will not try him, or punish him, or enforce a penalty that has 
been imposed elsewhere. 

The obligation of full faith and credit requires that when a 
legal proceeding is carried out within the jurisdiction of one state, 
in proper accord with the laws and usages of that state, it will be 
recognized as a valid act by all the other states. Thus a marriage, 
if legally contracted in one state, is held to be valid in all the others, 
however different their rules may happen to be. So with deeds, 
mortgages, wills, or other legal papers. The laws of Massachusetts 
require that a will shall be attested by three witnesses, each of 
whom shall sign in the presence of the testator and of one another. 
California, on the other hand, requires only two witnesses. But 


1 See above, pp. 48CM:83. 

2 Article IV, Section 1. 
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a will made in the latter state, by a resident thereof, and attested 
by only two witnesses would be held valid in Massachusetts. 
Property in Massachusetts would pass under such a will The same 
is true of contracts. The lex loci contractus, or law of the place of 
contract, governs the making of it. If valid there, the courts of 
every other state will lend their aid towards having it carried 
out. 

In the matter of divorces the ^Tull faith and credit clause has 
had the greatest strain put upon it. Divorces are granted in 
different states under widely varying conditions. One state (South 
Carolina) allows no divorces to be granted by any of its courts 
for any reason whatsoever, and a few other states maintain rules 
so strict that divorce decrees are infrequent. Others, again, let 
people obtain them morq easily, while one or two states (Nevada, 
for example) have regulations of the most lenient sort. They give 
decrees on grounds which would not serve in most of the Other 
commonwealths. Yet despite this ridiculous ease with which it 
may sometimes be obtained, a decree of divorce, when granted 
by a court having rightful jurisdiction in any state, is held to 
be valid in every other state. 

The Supreme Court, however, has laid down some rules as to 
the essentials of rightful jurisdiction. It has held, for example, 
that no court in any state has jurisdiction to render a decree of 
divorce which will be binding in other states unless the plaintiff 
in the case is a hona fide resident of that state. That is why the 
hostelries of Eeno shelter so many guests who are acquiring a 
legal residence there. Certain formalities in the w^ay of notice 
to the defendant must also be complied with. But in spite of 
these requirements the obligatory recognition of divorce decrees, 
so easily obtained in a few states, has been unfair to all the others, 
which are striving to maintain respectable standards. It is un- 
fortunate that the whole matter of determining the legal grounds 
for divorce and regulating the procedure in such suits was not 
given to Congress at the outset so that it could be dealt with 
uniformly throughout the country. This would have saved the 
nation from what has proved to be, in numberless cases, a mockery 
of justice and a challenge to social morality. 

The extradition (or rendition) of criminals is another obligation 
placed by the national constitution upon the several states. Here 
is the way the provision reads: 
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“A person charged in any state with treason, felony, or other crime 
who shall flee from justice and be found in another state, shall on de- 
mand of the executive authority of the state from which he fled, be 
delivered up, to be removed to the state having jurisdiction of the 
crime.’’ ^ 

At first glance this paragraph seems easy to understand, but it is 
by no means so simple as it looks. It leaves a good many questions 
unanswered. To appreciate its purpose and scope, one should 
first know something about the process of international extradi- 
tion, that is, the arrangements under which criminals are brought 
from one country to another. 

The whole idea of extradition comes from the principle that 
every nation must respect the sovereignty of its neighbors. A 
country is sovereign over all offenses committed in its own terri- 
tory, no matter by whom they are committed.^ But it has no 
jurisdiction over offenses committed within the territory of an- 
other country; it cannot pursue an offender there, or bring him 
back without the other country’s consent. This means that of- 
fenders would often flee from justice and find safe refuge on foreign 
soil if there were no means of ensuring their surrender. Hence the 
process of extraditing fugitive criminals has been developed among 
all civilized countries. 

Among the nations of the world the extradition of criminals is 
based on treaties and is governed by the general limitations con- 
tained in these treaties. For that reason an offender cannot be 
extradited from one country to another unless his offense is one 
of those enumerated in the treaty which has been concluded 
between them. An accused person, moreover, if he be extradited 
for one crime, may not be placed on trial for some different offense. 
It is usual to provide in extradition treaties, again, that a nation 
shall not be required to surrender persons who are charged with 
pohtical naisdemeanors. Subject to these limitations a criminal 
who makes his escape from the United States to another country 
can now be extradited or brought back. The procedure is to send 
a request through the department of state at Washington accom- 
panied by various documents showing the nature of the charge 
against the individual whose extradition is desired. These papers 
go to the other country through the regular diplomatic channels. 

1 Article IV, Section 2. 

2 A foreign embassy is by legal fiction deemed to be outside the country in which 
it is located. 
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As between the various states of the Union the general idea is How inter- 
the same although extradition between the states is not subject dition dif- ' 
to the limitations which are imposed upon extradition between 
different countries. The surrender of fugitive criminals by one 
state to another is based on the federal constitution, not on treaties. 

Hence there is no detailed enumeration of the crimes for which the 
return of an accused person may be requested. The words of the 
constitution are '‘treason, felony, or other crime.'' Nor is there 
any rule against extraditing a fugitive on one charge and trying 
him upon another. On the other hand no person may be brought 
back from one state of the Union to another unless he is actually a 
"fugitive from justice" as the words of the constitution expressly 
require. A state cannot demand the return of anyone who was 
not actually within its ^jurisdiction at the time the offense is 
alleged to have been committed. 

This limitation has given rise to some interesting questions. Someloop- 
If a man commits a murder in Vermont and escapes into New systei^^ 
Hampshire the matter is clear enough; he is a fugitive from justice 
and can be brought back. But suppose a man, standing near the 
boundary line of Vermont, fires a shot which kills somebody on the 
New Hampshire side of the line. Can he be tried in Vermont? 

Not for killing anyone, for nobody was killed in Vermont. Can 
he be extradited to New Hampshire and tried there? No, because 
he is not a fugitive from that state. Or suppose someone sends an 
infernal machine through the mails from New York to Chicago. 

The recipient opens the package, and that is the last seen of him. 

The sender is discovered and arrested. Can he be tried for murder, 
and if so, where? Are the Illinois authorities entitled to demand 
his surrender to them? What about the aviator who drops a 
missile on a crowd in Baltimore while making a flight from Wash- 
ington to New York? Is New York under obligation to honor a 
request for his extradition to Baltimore as a "fugitive from jus- 
tice"? It will be seen, therefore, that the extradition clause of the 
constitution has some puzzles in it. 

But the procedure in securing the return of anyone who is Thepro- 
really a fugitive from justice is simple enough. Legal proceedings interstate 
are started in the state where the offense was committed, and an extradition, 
indictment is obtained. The arrest of the accused person, wherever 
he happens to be, is arranged for. Then a requisition, signed by 
the governor of the demanding state, is taken by a police officer 
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to the governor of the state in which the offender has taken 
refuge. If this requisition is found to be in proper form it is hon- 
ored by the latter and the prisoner is handed over to the officer 
to take liim back. 

Occasionally a prisoner, through his counsel, resists extradition, 
in which case the governor holds a hearing to determine whether 
the requisition ought to be honored. He may refuse to honor it 
on the ground that the charge is a trumped-up one, or because he 
feels that the prisoner, if surrendered, will not get a fair trial, 
or on any other ground. In such case the fugitive is safe so long 
as he remains where he is. For when the extradition of an accused 
person is refused by a governor, there is no way of forcing his 
hand.^ True, the words of the constitution are shall be delivered 
up^^* but the Supreme Court has decid^ that it cannot issue a 
writ of mandamus to a governor in such matters, even though 
his action may appear to be a gross abuse of the executive dis- 
cretion. So while the obligation to surrender a fugitive from 
justice is mandatory in form, it is discretionary if a governor 
chooses to make it so. 

While these two obligations of full faith and credit, and of 
interstate extradition, are the only ones imposed upon the states 
by the federal constitution in express terms, there are others 
which, though not so expressed, may be regarded as of equal 
force. To further the interests of the whole Union the states must 
provide the machinery for the election of senators and representa- 
tives; they must place no obstacles in the way of national officers 
in the proper performance of their duties; they must give loyal 
adherence to the spirit of the constitution and by the enlightened 
character of their laws endeavor to promote the national prosperity. 
The duty of each state to uphold the national constitution is of 
the same nature as the duty of the citizen to uphold the laws. 

The American scheme of government, in order to be successful, 
requires cooperation between the states and the nation. It re- 
quires, for its efficient working, that the states shall help the 
national government even where the federal constitution places 
them under no legal obligation to do so. During the World War, 
for example, the governors of all the states were asked to organize 
civilian boards for the administration of the selective service law 
(see p. 455). They were under no legal obligation to comply with 

^ Kentucky v. Dennison, 24 Howard, 66 (1861) . 
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this request, but all the governors did what the national govern- 
ment asked, and did it gladly. Their cooperation, indeed, was 
largely responsible for the success with which the law was put 
into operation. So with requests from the national government 
for state cooperation in the relief of unemployment, the prevention 
of crime, the handling of epidemics, and the giving of relief in 
times of emergency. Under a system of divided powers between 
the nation and the states it is only by prompt and cheerful 
cooperation from both that efficiency can be secured. 

This cooperation has been steadily increasing. It has ripened The change 
into a partnership. The nation and the states are now sharing ticfn^oUhe 
the cost of trunk highways, vocational education, national defense, ernmeLr^" 
and social security. Likewise they have joined hands in the financ- 
ing of emergency publm works as a measure of unemployment 
relief. In some cases, while the federal government has provided 
most or all of the funds, the states have supplied the projects 
and supervised the work. As an emergency arrangement this has 
proved practicable but it is doubtful whether, as a long-range 
plan, one government can furnish the money while another ad- 
ministers the spending of it. Theoretically such an arrangement 
is possible, with the national government merely laying down the 
general rules and the states performing the function of detailed 
administration within these limits. Thus centralization of control 
would be combined with decentralization of management. But 
as a matter of practical politics such an arrangement is full of 
difficulties. These arise, in the main, from the fact that the na- 
tional and state governments are controlled from time to time by 
different political parties, both seeking to obtain as much patronage 
as they can. To expect that a national administration will forego 
its opportunities, in order that its political opponents in many 
of the states may profit by such abstinence, is to expect a great 
deal more than the traditions of American party warfare justify. 

For a hundred and fifty years we have gone on the assumption A glance 
that only two kinds of issues can arise in America, namely, those 
affecting a single state and those affecting all the states. But this 
assumption is no longer defensible. Many important issues and 
problems affect a group of states, a region, or a section. There 
are problems too big for any single state, yet not big enough to 
concern the nation as a whole. Such problems, for example, are 
the building of the Boulder Dam on the Colorado River, the 
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Tennessee Valley project, the St. Lawrence Ship Canal, the desert 
reclamation enterprise, and many others. Such problems would 
belong to regional governments, if we had such things. They 
cannot be contracted into state problems or expanded into national 
ones by the mere say-so of constitutions and courts. It is quite 
obvious, moreover, that as technical efhciency goes ahead, with 
its changes in transportation, communication, industrial organiza- 
tion, marketing, and the routine of daily life, there will be more and 
more problems which the individual states cannot hope to handle 
effectively. National unity having been attained, and the old- 
time fear of federal tyranny diminished, the march of central- 
ization seems bound to continue. This will mean an enormous 
piling-up of legislative and administrative authority in Washington. 

Accordingly it has been suggested that we ought to establish 
a number of regional commonwealths in the United States. New 
York, with her ten million people, might stand alone as one region, 
New England as another, the South Atlantic seaboard as a third, 
and so on, thus giving the nation some nine or ten regional com- 
monwealths in all. Each of these, it is suggested, should have its 
own regional legislature and perhaps an elective governor-general 
as its chief executive. Certain powers now vested in Congress 
might be devolved upon these regional governments and various 
powers now reserved to the states handed over as well. Thus the 
new regional commonwealths would obtain their endowment of 
authority from two sources, from above and from below. The states 
could be maintained in existence with most of their present powers 
intact, but they would surrender to the new regional governments 
some of the authority over economic and social relations which 
they are no longer able to exercise in an effective way. 

All this would require, of course, a series of amendments to the 
national constitution, and as a practical matter such a plan would 
encounter serious obstacles. No government ever shows itself 
willing to surrender any of its powers. On the other hand it is 
becoming reasonably clear that our two-cylinder governmental 
machine will some day prove inadequate to carry the load if the 
present rate of increase in governmental functions is continued. 
In point of governmental importance the states are getting smaller, 
the nation larger. The gap between the two has been widening 
with startling rapidity during the past few years. Those who 
deplore this inevitable drift of power, and demand that the na- 
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tional government desist from its steady assumption of authority 
at the expense of the states, are fighting a lost cause unless they 
can suggest a satisfactory alternative. The helplessness of the 
states was all too vividly shown, for example, when the banking 
system collapsed in 1933. Power cannot, and will not, be devolved 
into hands which are from the very nature of things incapable of 
using it competently. The only alternative to excessive national 
centralization, therefore, is some workable scheme of legislative 
and administrative devolution. 
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THE STATE CONSTITUTIONS 

No philosopher’s stone of a constitution can produce golden conduct from 
leaden instincts . — Herbert Spencer. 

Each of the forty-eight states has a constitution as the basis of 
its government. This constitution is the fundamental law in 
accordance with which the state government is organized and 
carried on. All the thirteen original states adopted their first 
constitutions before the national convention met at Philadelphia 
in 1787. Since that date thirty-five other states have been admitted 
to the Union each with its own constitution in readiness at the time 
of admission. Every state has the right to make and unmake its 
own constitution at will, providing it does not run counter to any 
provision in the Constitution of the United States. This means, 
for example, that no state constitution can authorize the coining 
of money, or the establishment of a state postal service, or the 
taking of private property for public use without just compensa- 
tion. Each state determines for itself the procedure by which its 
constitution shall be framed and amended — whether by a consti- 
tutional convention, by the legislature, or by direct action of the 
people through the initiative and referendum. 

The usual method of framing a state constitution is to call a 
convention for that purpose. The procedure in most of the states 
(but not in all of them) is as follows: The state legislature, when it 
sees fit, refers to the people the question whether a constitutional 
convention shall be called.^ It puts this question on the ballot at a 
state-wide election. Or the question, in some states, may be put 
on the ballot by an initiative petition (see p. 612). In either case, 
if the people vote in the affirmative, an election is held to choose the 
members of the convention. As a rule they are elected by senatorial 
or assembly districts but some are occasionally chosen by the 

^ In some states it is provided that the question of calling a constitutional con- 
vention must be submitted to the people at stated intervals — every seven years, 
or ten years, or twenty years — irrespective of any action by the legislature. This 
is the rule, for example, in New York, Ohio, Maryland, New Hampshire, Iowa, 
Michigan, and Oklahoma. 
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voters of the whole state. The size of the convention is sometimes 
fixed by the existing constitution, but more often it is left to be 
determined by the state legislature. As a rule it has at least a hun- 
dred members, and sometimes two or three hundred. All of them 
sit together in one body. A constitutional convention does not have 
two chambers like a legislature. 

In due course the delegates assemble at the state capitol, or- 
dinarily at a time when the legislature is not in session. This 
enables them to use the legislative chambers. The delegates then 
elect their own presiding officer, appoint various committees, and 
proceed to the only business of the convention, which is that of 
preparing the draft of a new constitution or suggesting amend- 
ments to the existing one. Proposals are filled, like bills in a legisla- 
ture, and are referred to^ the appropriate committees. The various 
sections of the existing constitution are also apportioned among 
the committees for such revision as they may recommend.^ The 
committees hold hearings and make their reports to the convention, 
which then proceeds to deal with them as a legislature would do. 
It puts them on the calendar, debates them in committee of the 
whole, and votes to accept or reject them. 

The superficial resemblances between a constitutional conven- 
tion and a legislature are so obvious that the more fundamental 
differences between the two are apt to be overlooked.^ A legislature 
is avowedly a partisan body; its members are usually divided into 
two well-defined party groups, each committed to the carrying-out 
of a party program. In a constitutional convention party lines are 
not so sharply drawn. Often the delegates are elected on ballots 
which bear no party designations. Compromises are more frequent, 
for the constitutional convention is above all things a deliberative 
body. Of itself it can take no final action. All that it does must go 
to the people for ratification.^ Compared with a legislature the 


1 Sometimes, in advance of the meeting, a commission is appointea to prepare 
data and information for the convention, or to suggest changes in the constitution, 
or even to prepare the entire draft of a new constitution as an aid to the convention 
in its work. Such a commission is sometimes authorized to submit its draft directly 
to the state legislature which can then, if it sees fit, submit the proposals to the 
voters, thus obviating the need for a constitutional convention altogether. For a 
discussion of these commissions see Harvey Walker, Lawmaking in the United 
States (New York, 1934). 

2 For a full discussion of this subject see The Procedure of Constitutional Convene 
tions (Bulletin No. 1, Massachusetts Constitutional Convention, Boston, 1917). 

3 There are occasional exceptions to this. A few state constitutions have been 
put into effect without popular ratification. 
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number of matters with which a constitutional convention has to 
deal are relatively few and they touch the fundamentals of govern- 
ment. They are not matters of routine or detail. 

The rules of a legislature, moreover, are designed to expedite 
business, while those of a constitutional convention aim rather to 
afford the fullest opportunity for careful deliberation. The work 
of a legislature, again, is restricted by the state constitution. But 
conventions are not usually restricted in this way. Nevertheless, 
if the state constitution contains limitations upon what the conven- 
tion may do, the latter must stay within these limits. A convention 
is also subject to limitations which are implied in the nature of its 
functions. Its job is to frame a constitution, not to appropriate 
money or try to run the state government. Finally, the members 
of a legislature are elected for a designated term while the delegates 
in a constitutional convention are chosen to perform a specified 
task and are not customarily restricted as to the time in which 
they shall accomplish it. In fact it is a debatable question whether 
the legislature, in calling a constitutional convention, can impose a 
time-limit or any other limitation upon the latter unless the exist- 
ing state constitution authorizes it to do so. 

When the convention has finished its work the provisions of the 
new constitution (or the group of amendments to an old constitu- 
tion) is then submitted to the people of the state at a regular or 
special election. There are some practical advantages in submitting 
amendments rather than a new constitution. When the convention 
submits a new constitution, the people have no option but to 
accept or reject it as a whole. Every voter who objects to any 
provision in it then votes No, and this cumulative opposition is 
usually enough to ensure its defeat. New York afforded a good 
illustration in 1915. There the constitutional convention did a 
good piece of work on the whole, but it adopted a few provisions 
which aroused strong opposition in various quarters. And inas- 
much as people usually vote their resentment rather than their 
appreciation, they decided to reject the whole document. 

The Nebraska convention of 1920, on the other hand, submitted 
forty-one separate amendments, most of which were ratified at the 
polls. This method affords each amendment an opportunity to 
stand or fall on its own merits. It is possible, of course, to combine 
both plans — to submit both a new constitution and a series of 
amendments containing the controversial provisions. This makes 
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it possible for the voters to adopt a new constitution and at 
the same time choose the amendments which they want made 
. to it. 

When the people desire merely to amend their state constitu- 
tion, without undertaking a general revision, it is not necessary or 
even customary to call a convention of delegates. Most state con- 
stitutions provide simple methods of amendment. They allow the 
legislature (sometimes requiring more than a majority vote, and 
sometimes requiring that the resolution be passed more than once) 
to submit proposals of amendment. Such proposed amendments 
go on the ballot, and if accepted by the voters become part of the 
constitution. Usually a bare majority of the voters who vote upon 
the proposed amendment is sufficient, but in some states a certain 
percentage of the total ballots cast at the election is required, or 
even a majority of the registered vote.^ Ten states require, for 
example, that all constitutional amendments proposed by the 
legislature must be approved by at least fifty per cent of the total 
vote in order to secure adoption. This means, of course, that the 
ballot of everyone who votes for candidates at the election, but 
does not vote on the question of adopting the amendment, is 
counted in the negative. An amendmient may easily be defeated 
by this requirement because many voters mark their ballots for 
the candidates at a regular election and pay no attention to any- 
thing else. A defeated amendment can be proposed a second time, 
but in some states it may not be resubmitted to the voters until 
after a designated lapse of time, four, five, or even ten years. 

The other method of amending a state constitution is by the use 2. By the 
of the initiative petition. This procedure will be more fully dis- Ind refl?- 
cussed in a later chapter; it may suffice here to say that in a con- endum. 
siderable number of states the voters may propose a constitutional 
amendment by means of a petition setting forth their proposal 
If this petition bears the requisite number of signatures (sometimes 
fifty or sixty thousand of them) the proposal goes by referendum 
to the people, without any affirmative action of the legislature 
being necessary, and if adopted at the polls becomes a part of the 
constitution. The initiative method allows the submission of 
several amendments on the same ballot, and at every election 
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^ Rhode Island requires a three-fifths majority and Hampshire a two-thirds 
majority of the ballots marked on the question. Indiana requires a majority of all 
the registered voters in the state. 
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various amendments are thus submitted in the states which permit 
this procedure. 

State constitutions display considerable variation in the amount 
of detail which they contain. But all of them are much longer than 
the national constitution. The constitution of New Jersey is the 
shortest, occupying only fourteen pages; while those of Oklahoma 
and Louisiana cover nearly a hundred pages each. That is because 
they include all sorts 6f administrative details. The tendency 
ever 3 rv^here is to lengthen the state constitution, putting more 
things into it and thus leaving less freedom to the legislature. 
Whenever any state adopts a new constitution one can be reason- 
ably sure that it will be longer than its predecesso^r. 

The original state constitutions were short and simple — that of 
Virginia contained only fifteen hundred words. And down to the 
Civil War period there was no considerable lengthening. During 
the past seventy-five years, ho'wever, the constitutions have been 
steadily expanding into veritable law codes. Some of them now 
fix the salaries of state officers (even subordinate officers) and 
prescribe their duties in detail. They contain all manner of provi- 
sions relating to the management of the schools, the regulation of 
banks, the control of public utilities and of other corporations, the 
budget, the government of cities and towns, taxation and assess- 
ment — and even such matters as hours of labor, workmen's com- 
pensation, minimum wages, not to speak of pensions for public 
employees, and the licensing of chiropractors. The constitution of 
Oklahoma, for example, goes into such minute detail as to provide 
that domestic science must be taught in the public schools. 

Two or three reasons account for this steadily growing prolixity. 
One is the fact that the functions of state government are expand- 
ing, and to a certain extent the constitution must expand with 
them. As the pyramid enlarges, the base must broaden. But the 
lengthening of state constitutions also betrays a waning public 
confidence in the wisdom and integrity of legislators. The makers 
of state constitutions are more and more inclined to look upon 
these documents as essential safeguards against legislative incapac- 
ity, favoritism, and corruption. Some of the newest constitutions 
have thus become elongated decalogues of Thou Shalt Nots. 

Finally, the elaboration of these constitutional provisions is in 
some measure a mark of public dissatisfaction with the decisions 
of the courts. When a constitutional convention assembles there is 
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always a recital of specific grievances (on the part of labor, or the 
farmers, or the municipalities, or the public employees) due to 
what are regarded as unjust judicial decisions. To prevent such 
rulings in the future various remedial provisions are proposed and 
many of these are lobbied through the convention. Taking one 
consideration with another, therefore, a convention finds that the 
constitution has grown considerably in size by the tune its work is 
finished. 

This practice of crowding a multitude of detailed matters into Some 
the state constitutions has been unfortunate in its results. It has 
multiplied the opportunities for lawsuits and has tended to give a 
legalistic tone to' all discussions of social policy. Details, when 
placed in the constitution, shackle the hands of both legislators 
and courts. The more vpluminous a constitution the more quickly 
it loses touch with the social and economic needs of a growing 
community. The more detailed and rigid the provisions of a con- 
stitution, the greater are the obstacles in the way of prompt 
alteration and the reform of abuses. The federal constitution has 
been a marvel of adaptability because its provisions are brief, 
broad, and general. Its framers were wise enough to leave it silent 
on all matters which could be trusted to work themselves out in the 
process of time. The statesmen of 1787 did not clothe themselves 
with the mantle of omniscience. They assumed that posterity 
would be competent to look after its own interests. Makers of 
state constitutions, during the past fifty years, have not been so 
trustful. They have not hesitated in their attempt to fasten upon 
future generations the idiosyncrasies of the day. 

There is danger that we may lose sight of the true purpose Losing 
which constitutions are intended to serve. A state constitution is 
supposed to be the basis of government, not the whole super- purpose, 
structure. It is intended to make efficient administration easier, 
not to place obstacles in its way. A constitution should provide 
the various branches of state government with an adequate en- 
dowment of power and trust them to use it properly. Too often, 
however, it surrounds them with a picket fence of prohibitions 
and restraints. In a word, the constitution should take for granted 
that the people’s representatives will usually do the right thing 
if they are given a chance. Only by starting with such an assump- 
tion can democratic government be made to function successfully. 

What does a state constitution contain? First, there is usually 



668 THE GOVERNMENT OF THE UNITED STATES 


What a 
state con- 
stitution 
contains: 


1. BiUof 
rights. 


2, Pro- 
visions for 
the frame 
of govern- 
ment. 


S. Miscel- 
laneous 
sections. 


A sugges- 
tion for 
shortening 
constitu- 
tions. 


a bill of rights, — a series of general guarantees and limitations 
designed to safeguard the liberties of the citizen. This does not 
always come first among the provisions of the constitution (it more 
often comes last), but historically it is the oldest feature. To a 
considerable extent these guarantees and limitations merely 
repeat the safeguards which are contained in the first ten amend- 
ments to the national constitution. But the newer state constitu- 
tions contain various additional guarantees, although, as a prac- 
tical matter, most of them are superfluous. They guarantee to the 
citizen various rights that neither legislatures nor courts have ever 
sought to take away and could not take away if they tried. It is 
merely that we have acquired the habit of putting into the state 
constitution divers venerable platitudes concerning human equal- 
ity, the rights of man, freedom of speecji, freedom of the press, 
freedom of religious belief, freedom of assembly, the right of 
petition, the dignity of labor, the aspiration for social justice, 
liberty and peace, the value of education, the duty of law observ- 
ance, and the sanctity of the citizen’s home. 

Second, a state constitution makes provision for the frame of 
government. It stipulates how the governor, the higher officials 
of state administration, and the members of the state legislature 
shall be chosen. It sets forth their various powers and the rela- 
tions of each to the others. It provides for the organization of 
the courts. It makes stipulations as to the mechanism of local 
government in counties, cities, towns, and townships. Finally, 
it contains provisions relating to such matters as impeachments, 
the militia, taxation, borrowing, budget procedure, public institu- 
tions, the public health, and education. Suffrage and elections 
also commonly occupy a chapter. State constitutions, by the 
way, are usually divided into chapters or articles; these, again, 
are subdivided into sections, and sometimes the division is carried 
further into subsections. 

As a device for shortening state constitutions the administrative 
code has been suggested. According to this proposal the constitu- 
tion would deal only with the fundamentals of state government. 
Anyone who desires to know what is meant by this restriction 
to fundamentals need only look over the national constitution. 
All other matters, which now go into state constitutions, would 
be relegated to an administrative code which might be as elaborate 
as its framers choose to make it. This code would be easier to 
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change than a constitution, that is, it would not require an afema- 
tive vote of the people to alter its provisions. On the other hand 
it would not be as simple to amend as an ordinary statute. A 
two-thirds or three-fourths vote of both legislative chambers, 
plus approval by the governor, might be prescribed for such 
changes. Such an arrangement would combine protection with 
flexibility and something of the sort will have to be devused if 
state constitutions are to be kept from inordinate expansion in size. 

Within its own sphere the state constitution is supreuLe. It 
binds the executive, legislative, and judicial branches of state 
government. The state legislature, in the exercise of its lawxiaking 
authority, must respect all the limitations placed upon it fcy the 
state constitution. In case of controversy the highest court of the 
state will decide whether the legislative measure in questi o«n is or 
is not constitutional. As a matter of practice, howevei^, these 
courts always assume that the legislature has a power until the 
contrary is shown. This rule, it will be noticed, is just the reverse 
of that applied in interpreting the powers of the national govern- 
ment. Congress is not deemed to possess any power uuless an 
actual grant of that power can be demonstrated. But if there be 
any reasonable doubt as to whether a measure passed by a state 
legislature is unconstitutional, the measure will be upheld . 

Strictly speaking, then, the only way in which a, state legislature 
can determine whether any law is constitutional or not is to pass 
it and see. There is, however, a plan by which some states have 
managed to obtain authoritative opinions in advance, xnd thus 
to guard against the passing of laws which would be thrown 
overboard. This is known as the method of advisory judicial 
opinions. Where it is in operation the governor, or eitl^er house 
of the legislature, may call upon the highest court of the state 
for an opinion upon any constitutional question which, arises in 
connection with a pending legislative enactment. But tl ese opin- 
ions, when given by the judges, are not binding upon them in 
case the same point should later arise in a suit at law. They are 
merely advisory and, being arrived at without hearing ihe argu- 
ments on both sides, can never be regarded as final. On the other 
hand they are usually safe enough to follow.^ 

Several years ago I heard a French scholar give a lecture on 
American government. ^^To understand the government of the 

^ See also p. 527. 
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American state,” he said, '"is a life-long task for any scholar 
because there are forty-eight states, every one of which has its 
own constitution and its own system of government, — no two of 
them alike.” Strictly speaking, he was right; but the situation 
is by no means so bad as his statement would imply. It is true 
that the differences among the state constitutions, if all of them 
were put down on paper, would fill a book of a thousand pages, 
but the great majority of these differences are of such slight im- 
portance as to be hardly worth recording. The important thing 
is that the essential features in all the forty-eight state constitutions 
are substantially alike. They set up much the same scheme of 
government in all the states. The various states are much more 
nearly alike in their system of government than in area, population, 
wealth, or even in political tendencies. Xhe resemblances far out- 
weigh the differences. Hence the American citizen, when he moves 
from one state to another, never finds himself under a government 
which in the least degree seems new or strange to him. 

Take a look at these fundamental resemblances. In the first 
place every state has the same status in the Union and has equal 
rights under the national constitution. Every state has a govern- 
ment of reserved, not delegated powers. Each is supreme within 
its own sphere, and has a republican form of government, a gov- 
ernment subject to popular control. Each has a constitution 
through which this ultimate popular control of the state govern- 
ment is exercised. Every state has universal suffrage, although 
some limit it by the application of literacy tests and in the southern 
states most colored citizens are by one device or another debarred 
from voting. In every state there is guaranteed to everyone due 
process of law and the equal protection of the laws. Every citizen 
of every state is a citizen of the United States. In all these 
fundamental things the states are uniform. 

Second, all the states have substantially the same general 
scheme of government — based upon the principle of division of 
powers. In every state there is a governor, directly elected by the 
people, and he is vested with certain independent executive pow- 
ers. In every state, moreover, there is a legislature of two cham- 
bers, both of which are elected by the people.^ And in every state 
there is a system of courts — ^usually a hierarchy of three grades — 
with the highest of these courts empowered to declare the uncon- 

1 For a forthcoming exception, see below, p. 684. 
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stitutionality of state laws. The doctrine of separation of powers 
is recognized in all the states by giving independent functions 
to the executive, legislative, and judicial arms of the government. 
Every state has its own system of civil and criminal law, and in 
ah of them (with the exception of the civil law in Louisiana) 
the common law of England forms the basis of jurisprudence, 
hence the underlying legal principles are alike in all parts of the 
Union. That is why a lawyer who has been admitted to practice 
in one state can move to another without encountering much 
difficulty in adjusting himself. But the English barrister who 
shifted his office across thirty miles of channel into France would 
find himself helpless. 

Third, the forty-eight states are agreed on the principle that 
local affairs should be locally handled. Hence all the states are 
divided into areas for self-government. There are counties in all 
of them, although in Louisiana they are called parishes. There 
are cities in all of them. Most of them have towns or townships. 
Some have boroughs as well, or incorporated villages. The detailed 
arrangements for local government differ widely from state to 
state, but the general principles are everywhere the same. For 
example, all areas of local government derive their powers from 
the state, and in all the states the officers of local government 
are directly under the control of the people. Every American 
lives under four governments — national, state, county, and munic- 
ipal or rural, as the case may be. He may also live in a school 
district which is separate from his municipality, and perhaps in a 
sanitary district or road improvement district as well. One thing 
he never lacks is government. All these various governments 
insist on taxing him, however, and this sometimes dulls his 
appreciation of them. 

Finally, and this is of great importance, the party system is 
uniform in all the states. The same parties operate in both national 
and state politics; they use the same names and the same methods. 
The voter who is a Republican when he lives in Ohio will find his 
party doing business in New York if he moves there. The Dem- 
ocrat who moves from North to South will find congenial company 
(and plenty of it) wherever he goes. It is true, of course, that the 
party lines in national and state politics do not exactly coincide, 
but they come fairly close to it. Political parties, as has been 
shown, play a very important r 61 e in the actual work of government 
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and their unity throughout the nation has a far-reaching influence 
upon politics in the states. 

Outsiders are accustomed to overemphasize the element of 
variety in American state constitutions. A great deal of variety 
there is, to be sure, but mostly in things that are inconsequential. 
In matters that really count there is a remarkable measure of 
uniformity among them all. The differences among the states 
are not so much in their form or methods of government as in 
their traditions, their point of view, and the kind of men whom 
they elect to govern them. The older states incline to be more 
conservative, and less ready to change their niethods, than are 
the newer commonwealths of the West. Likewise the industrial 
and the agricultural states look at many issues from a different 
angle. But when one bears in mind ther great regional diversity 
of the United States the marvel is not in the differences but in 
the similarities. 
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STATE PARTIES AND PRACTICAL POLITICS 

Along with constitutional government the American citizen must study the 
extra-constitutional system. Its body and soul are to be found in the political 
parties. — M. Ostrogorski, 

Government is not merely a matter of constitutions and laws. 
Its momentum comes from the people acting through the agency 
of party organizations. And party organization in the United 
States is chiefly a state affair, with each state determining for 
itself the character of its party mechanism. For the states decide 
how candidates shall be nominated (even candidates for Congress), 
how elections shall be conducted, and what share the party organ- 
izations shall have in them. Likewise the system of party com- 
mittees, the methods of raising and spending party funds, and 
many other essentials of party organization are determined by the 
state laws. In matters affecting the machinery and work of 
political parties, therefore, each state has self-government. The 
state legislatures can even prescribe how the delegates to the 
national party conventions shall be chosen, in other words, how 
candidates for the presidency shall be nominated. 

This being the case it is conceivable that each state might have 
developed a different party system from the others. Each might 
have built up a system of political parties based upon state issues, 
with no reference to party organization in the other states. But 
that is not what has happened. Virtually the same party divisions 
exist in all the states, and these divisions are not determined by 
state issues. This is because the interest of the people in national 
policy has overshadowed their interest in matters with which the 
individual states have to deal. It is true, of course, that now and 
then a single state or a group of states will pass into the control 
of a party organization which is based on local or sectional issues, 
as has been the case in Minnesota and Wisconsin during recent 
years, but in general the lines of party division are determined by 
questions of national politics. This gives the American party 
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system a nation-wide unity despite the fact that each state is 
free to go off on its own tangent if it so desires. 

The reasons for this relatively close identification of state and 
national party lines throughout the United States are both prac- 
tical and historical. As a practical matter it is not possible to 
separate state issues from national issues. What each political 
party stands for is not merely a program but a point of view. It 
cannot well be liberal in its attitude on state issues and conserva- 
tive on questions of nation-wide importance. Hence the inevitable 
inclination is to connect the two into some sort of consistency. 
Historically, moreover, a reason for the identification of national 
and state party lines is to be found in the fact that during the first 
twenty-five years after the formation of the Union many national 
questions of great importance forced themselves to the front, 
while political affairs within the states commanded very little 
public interest. These national issues ranged the people into two 
great camps with the result that the state organizations were en- 
gulfed in the larger groups. 

They have remained engulfed. Under normal conditions the 
allegiance of the average voter is to one of the national parties. 
His connection with the same party in the state is merely in- 
cidental to the larger allegiance. A Republican in Montana feels 
a kinship with a Republican in Rhode Island, three thousand 
miles away, although neither may know anything about the local 
issues which concern the other. Democrats in Savannah and in 
Syracuse are brothers under the skin. There are times, of course, 
when some new and highly controversial issue (like national pro- 
hibition or the new deal) upsets the old alignment and causes 
wholesale desertions from one party into another. Likewise it 
sometimes happens that a party leader of uncommon popularity 
is able to swing large groups of voters from the ranks of his op- 
ponents into his own following. This has repeatedly taken place 
in American politics. But in the long run the old divisions have 
usually managed to restore themselves. Established party lines 
are hard to shatter permanently because tradition is the strongest 
of all factors in determining party allegiance. A political party 
cannot survive over long periods unless it builds up a strong quota 
of regulars in its ranks. 

Principles and platforms are a factor in making converts for the 
party, but not to the extent that is commonly supposed. Most 
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voters do not grasp party principles or read party platforms. But 
many of them respond to a slogan which conveys to their minds a 
general notion of what the party stands for, or proposes to do. 
Hence a party and its leaders may fail to carry through the specific 
promises of a platform and yet retain their hold on a majority of 
the voters, provided the general trend of policy has been followed. 
To state party platforms, in any event, most people pay a negligible 
amount of heed. It is only the national party platforms that get 
any attention at all. 

How are the state party organizations constructed, and what 
are they supposed to do? These organizations are much alike in 
all the states. The central organ of the party in each state is a 
state central committee, made up of committeemen who are chosen 
directly or indirectly by ihe party voters. The choice is made by 
districts, which vary from state to state, and indeed different 
parties within the same state may not use the same districts for 
the selection of committeemen. In any event the state committees 
are made up of local party leaders, with a considerable sprinkling 
of professional politicians among them. 

In general the function of a state central committee is to see 
that the local party organizations are kept alive, and that they 
attend to such matters as the registration of the party voters. 
It also has a voice in the distribution of patronage, that is, ap- 
pointments and other favors, with the duty of seeing that these 
are used to the best advantage of the party. In a word it is the 
function of a state committee to keep the whole party machine 
in repair and in running order. Between election campaigns the 
committee does not meet often; its functions during these periods 
of political quiescence are exercised usually by its chairman, or 
secretary, or both. 

When the time for an election draws near, however, the com- 
mittee limbers up and makes the party’s campaign plans, often 
determining when and where the party convention shall be held, 
and how funds shall be raised. Sometimes it quietly hand-picks 
its own slate of candidates. It matters little whether the actual 
nominations are to be made by the convention or by means of a 
primary election; in either case the state committee is likely to 
make the preliminary selections, and under normal conditions its 
action has a fair chance of being ratified. Then, during the cam- 
paign the committee serves as a general board of strategy, arrang- 
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ing for the chief speakers, soliciting contributions, and apportioning 
the available money for expenses, preparing and issuing the cam- 
paign literature, and so on. Most of the actual work is done by 
the chairman or the secretary of the committee in cooperation 
with the local party committees all over the state, but the com- 
mittee itself usually decides all questions of campaign policy. 
Sometimes it even frames the party platform. 

While the chairman of the state central committee is nominally 
the head of his party organization in the state, he is not always 
the real leader or party boss. He may be the real leader, but more 
often he takes the chairmanship with the understanding that he 
will not give his full time to it or take too much responsibility. 
Sometimes he is largely a figurehead, the real leadership being 
exercised by someone who controls the ,<;ommittee without even 
being a member of it. The secretary of the state central committee 
is usually a paid official, an energetic worker with a capacity for 
handling details. Likewise there is a treasurer, upon whom de- 
volves the duty of helping to raise the campaign funds, paying 
the expenses, and finding some way to liquidate the deficit after 
the election is over. This last problem, it need scarcely be added, 
is less difficult when the party wins than when it loses. A victorious 
party, with preferment and patronage in its gift, rarely lacks plenty 
of good angels. 

Mention has been made of the state party convention. Ordina- 
rily each party holds a convention some time prior to the state 
election. This convention is made up of delegates who represent 
the party voters in the various municipalities or districts of the 
state. They may be chosen by counties, districts, or by smaller 
areas, and the method of selection is regulated either by the rules 
of the party or the laws of the state. For the most part the dele- 
gates are now directly chosen by the voters of the party at primary 
elections. When the convention meets, it chooses its own chairman 
and proceeds to business. Each party, of course, has its own 
convention. 

Until about twenty-five years ago these state party conventions 
not only framed the platforms of their respective parties but nom- 
inated all the candidates for governor and other state-wide offices 
as well. Now, however, the conventions have lost this nominating 
function in many of the states. Popular dissatisfaction with the 
work of the conventions became so widespread that direct prL 
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maries were established to do the nominating. Where this change 
has been made the candidates are chosen by the voters of each 
party at a direct primary election and not through the intermediary 
of delegates. In that case the convention has very httle to do 
except draft and adopt the party platform. 

This is not usually an arduous task. National party platforms Their 
are often indefinite and evasive on the important issues; state ness.^^^ 
party platforms are even more so. They aim to trim their planks 
into a form that will antagonize nobody. They point with pride 
to what the party has done, and view with alarm what the oppos- 
ing party proposes. They are well studded with patriotic plati- 
tudes and replete 'with all manner of irrelevancies — such as pro- 
nouncements on matters with which the state government has 
nothing whatever to do.^ They may express sympathy with the 
aspirations of Ireland for independence or condemn the treatment 
of Catholic clergymen in Mexico. One gleans from some of those 
platforms that India ought to have self-government, that European 
dictatorships are reprehensible, that Soviet methods are un- 
American and that the Jews, not the Arabs, ought to possess the 
promised land.^ The party leaders try to agree upon a platform 
that will appeal to all classes among the voters and hence will 
encounter no opposition from any source. Obviously the best 
way to do this is to keep out of the platform everything that 
offends and put into it a fine series of resounding phrases, most of 
which mean nothing at all. The possibilities of the English lan- 
guage, in the way of saying much and meaning little, are quite 
extensive. 

Here is a good example: 

Pointing to its history and relying on its fundamental principles, 
we declare that the Republican party has the genius, courage and 
constructive ability to end executive usurpation and restore constitu- 
tional government; to fulfill our world obligations without sacrificing 
our national independence; to raise the national standards of education, 
health and general welfare; to reestablish a peace time administration 
and to substitute economy and efficiency for extravagance and chaos; 
to restore and maintain the national credit; to reform unequal and 
burdensome taxes; to free business from arbitrary and unnecessary 
official control; to suppress disloyalty without the denial of justice; to 
repel the arrogant challenge of any class and to maintain a government 
of all the people as contrasted with government for some of the people, 
and finally, to allay unrest, suspicion and strife, and to secure the co- 
1 There is no “Arab vote’* in the United States. 



578 THE GOVERNMENT OF THE UNITED STATES 


operation and unity of all citizens in the solution of the complex prob- 
lems of the day; to the end that our country, happy and prosperous, 
proud of its past, sure of itself and of its institutions, may look forward 
with confidence to the future/^ 
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The state central committee and the state convention are by 
no means the only cogs in the party machine. Their work is of a 
general nature. They plan and supervise. The actual work of 
getting the voters registered, organizing them, rallying them to 
meetings, arousing their enthusiasm, and bringing them to the 
polls is done by all manner of subordinate committees which 
usually exist in each county, district, city, town, or township. 
When the party is thoroughly organized this committee system 
extends to the wards of the cities, or even to the precincts within 
the wards. Members of the local com-^mittees are chosen in a 
variety of ways: by the voters at direct primaries, by caucuses, 
sometimes they are virtually self-perpetuating. But their functions 
are everyv^here the same. They are made up entirely of active 
party workers. State conventions and committees may provide 
the platform and the funds; the direct primary may select the 
candidates; but the active work among the voters must be done 
by local organizations. It is upon them, accordingly, that victory 
in a close campaign usually depends. The proof of good state 
leadership is to be found in the efficiency with which the organiza- 
tion functions in its lower ranges. 

It is easy but not safe to generalize concerning the make-up of 
local committees. The practice differs in rural and urban commu- 
nities. A small town may have local party committees of only five 
or seven members, while a large city is usually organized with 
ward and precinct committees which include many hundreds in 
their membership. In these large centers there is likewise a trusted 
party worker (commonly called the precinct committeeman or 
precinct captain) in immediate charge of the party’s interests in 
every precinct. Much depends, moreover, on the local person- 
alities. Hard workers get plenty to do and are correspondingly 
influential in the local organization no matter what their official 
positions may be. 

In addition to the local committees there are various special 
campaign organizations, particularly in the cities. These take the 
name of leagues or clubs, and their main purpose is political al- 
though they may have some social activities as well, especially 
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in the intervals between election campaigns. Groups of voters 
belonging to a party organize themselves as the Woman's Repub- 
lican Club, or the League of Young Democrats, or under some 
other such name. Then they rent a hall or vacant store as a head- 
quarters, and make it their place of rendezvous. Volunteer workers 
at these headquarters do whatever work is assigned to them. 
Usually each club or league has some recognized leader as the 
moving spirit of the organization. Occasionally the club bears 
this leader's name. When a party is well organized there will be 
at least one of these “clubs" for every ward in the city. The 
members are supposed to pay a small membership fee, but no one 
will ever be dropped for non-payment of dues so long as he votes 
regularly and votes right. The leader makes up the deficits. 

There are good reasons for having these guerilla bands outside 
the regular party organization. Not all the part}^ workers can be 
given places on the local committees. The clubs or leagues afford 
opportunities for many others who are ready to help in an un- 
official capacity. Moreover, these associations can do things which 
a regular party committee might hesitate to do. The activities and 
expenditures of the regular committees must be conducted strictly 
according to law, but the clubs are not hampered in their opera- 
tions. The party welcomes their help, but it can also disclaim 
responsibility when the need arises. Last, but by no means in- 
consequential, there is a very human consideration. Man is by 
nature a clubable fellow and likes to fraternize with others. Here 
is a way to gratify his desire for companionship and recreation. 
The ward club provides a warm place, with hard chairs, and saw- 
dust on the floor, where one can go on cold evenings, play a game 
of pool or poker, pick up a free cigar or two, and perhaps wheedle 
a nip from somebody's pocket flask. Not much of a club, some 
may say; but it is the only one that thousands of the city's wage- 
earners ever get a chance to join. These men are bound by a 
common loyalty, a personal loyalty. They are inspired by the 
hope of a common victory. 

In discussions of state or city politics you will hear frequent 
references to “the machine." What is a political machine? It is 
something that cannot be explicitly defined, for it varies in struc- 
ture from state to state, from city to city. In general the active 
party workers, the leaders and the higher committeemen, the 
county chairmen and the bosses, the heads of ward clubs, and the 
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precinct workers, — they are all cogs in the machine. There are 
big machines covering the whole state, and little machines that 
cover only a small town. There are personal machines which are 
virtually owned and operated by a single leader or boss. They go 
into motion when he presses the button. There may be two or 
three of these personal machines within the same party, each in 
rivalry but all of them in alliance when the campaign arrives. The 
outstanding characteristic of a political machine is the smoothness 
with which it functions. When a party organization, or some 
portion of it, becomes so thoroughly disciplined that it works 
with machine-like precision we call it a machine. 

Political machines exist in America only. There are party 
“organizations” in other countries, but they are not called ma- 
chines and do not deserve the name. Thcsy are loosely constructed 
and hence do not always respond when they are needed. Often 
they go to pieces when the campaign is over. English and French 
politicians have tried to build up machines, but without a great 
deal of success, although they have made more headway in recent 
years. America remains the classic land of machine politics. Yet 
the development of the machine in America is not an accident. 
Various conditions and circumstances have contributed to its 
upbuilding. 

Among these causes the most important is the frequency of 
elections, due to the fact that so many officials of state government 
are elective and hold their posts for short terms. In no other 
country do elections come so often. In America the echoes of 
one campaign have hardly died away when the preliminaries begin 
to be arranged for the next. The result is that those who look 
after the party^s interests have time for little else. It is a con- 
tinuous performance, and those who take part in it enter a pro- 
fession. A fraternity of professional politicians is the outcome. 
The professional politician is more in evidence among Americans 
than among Europeans, for the simple reason that we provide 
more for him to do. If political campaigns came only once in four 
or five years, it would not be easy to keep party organizations in 
working trim from election to election. But when voters are called 
to the polls at least every year, and sometimes two or three times 
a year, the political leaders are never accorded a long vacation. 
The American political machine would rust in other countries. 

The system of pohtical patronage has also had its part in creating 
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the machine. Patronage is of two sorts, offices and favors. The 
distribution of offices under the spoils system, by which party 
workers are rewarded with lucrative appointments, has been a 
natural incentive to political diligence. State and local com- 
mitteemen, organizers of clubs and rallies, henchmen, heelers, and 
all the other votaries of the machine, do not give days and weeks 
to their work from motives of pure patriotism. They are inspired 
by a lively sense of favors to come. The man who serves the 
machine without hope of reward is a rarity, so rare a creature 
that he ought to be protected by the game laws. The machine 
owes its sustenance to patronage, much of which comes in the form 
of appointments, promotions, jobs, anything that will effect a short 
circuit between the politician’s pocketbook and the public treasury. 

But there is another form of patronage, and although it has 
had less prominence in public discussion it is very influential in 
its contribution to the vitality of the machine. This form of 
patronage includes the controlling of legislation for the benefit of 
railroads, street railways, gas, electric, water, telegraph, and tele- 
phone companies, banks, newspapers, and industrial concerns — 
not to speak of liquor dealers, race tracks, motion picture houses, 
broadcasting stations, gasoline filling stations — the great array of 
^^nterests” which stand to profit from laws of one sort and to 
lose from laws of another. The machine will serve or blackmail 
any or all of them as political strategy dictates. In either case it 
exacts its price. Political patronage includes also the awarding 
of contracts for public works and the bestowal of favors in a 
multitude of other ways. In the old days the man who distributed 
the patronage wore a checked vest, sported diamond shirt studs, 
and pocketed his rake-off in a wad of soiled currency. Today he 
rides in a limousine, carries a brief case under his arm, and calls 
himself a promotor. Everybody is talkin’ these days about men 
growin’ rich on graft,” said Plunkitt of Tammany Hall, ^^but no- 
body thinks of drawin’ the distinction between honest graft and 
dishonest graft. There’s all the difference in the world between 
the two.” ^ 

The machine subsists, for the most part, on honest graft.” 
It sells political favors, protection, friendliness. Its revenue comes 
from public service corporations, or if corporations are prohibited 
by law from contributing to party funds, it is supplied by individ- 

^ W. L. Biordon, Plunkitt of Tammany Hall (New York, 1905), 


2. The 
nourish- 
ment of 
patronage. 
Its two 
forms: 


Official 

patronage. 


Unofficial 

patronage. 


Contrib- 
utors to the 
party war 
chest. 



3. Other 
factors 
which have 
helped the 
growth of 
political 
machines. 


The boss. 


582 THE GOVERNMENT OF THE UNITED STATES 

uals who are known to be in touch with them. It comes from 
contractors who want big jobs, or from those who have supplies 
which they desire to sell the state or the city. It comes, to some 
extent, from legitimate business which, in an era of constant gov- 
ernmental interference, desires to have friends at the state capitol 
or the city hall. But it comes also from tax dodgers, narcotic 
pedlars, gamblers, racketeers, and the underworld in general, and 
from that great variety of other sources where the urge to ^^keep 
things fixed is the mainspring of reluctant generosity. The 
machine, in a word, flourishes because the system of practical 
politics which exists in most of the states provides the sinews of 
war in the form of patronage and help. Civil service reform has 
done something to minimize this evil, and strict laws relating to the 
competitive awarding of contracts have ako helped in some measure. 
Yet party service and free-handed contributions to the party chest 
continue to be recognized as the surest passports to official favor. 

Other factors have also, no doubt, contributed to the evolution 
of political machines in America. The presence of newly natural- 
ized citizens in large numbers, particularly in some of the eastern 
states, has been an incentive to thorough organization. Assiduous 
party propaganda counts for much with these voters who have 
not, like the native-born, inherited a definite leaning towards 
either one of the regular parties. The long ballot with its party 
columns and its consequent premium on voting a straight ticket 
has also played into the hands of the machine. The material 
prosperity of the United States during many years was a con- 
tributing factor. Prosperity, while it lasts, is a silencer of criti- 
cism, a deterrent to reform. When people are absorbed in the 
business of getting rich they do not begrudge the politician his 
share so long as he lets them alone. 

The head of the machine is usually known as the boss. He is the 
man who gives the orders. Hence the boss in politics is like any 
other kind of boss. Bossism, of course, is neither a modern nor 
an American product — there have been bosses since the days of 
Pericles. It is the excellence of his work, not the nature of his 
position, that has brought the American boss into world-wide 
prominence.^ Leader and boss are often used as interchangeable 

^ See the chapter on “The Boss in Politics,” in the author’s Personality in Politics 
(new edition, New York, 1934) ; also J. T. Salter, Boss Rule (New York, 1935), and 
Harold Zink, Ciiy Bosses in the United States (Durham, N. C., 1930). 
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words in the vernacular of practical politics, but it is not accurate 
to employ them in that way. A leader has a position which is 
clearly defined by law or by the rules of the organization. He has 
definite duties and a direct responsibility which he cannot conceal. 
His acts are performed in the open. A boss, on the other hand, 
while he may be a party official, does not derive his power from 
that fact. His authority comes through informal and undefined 
channels; he uses his machine for personal as well as party ends; 
and he does not owe any real responsibility to the rank and file 
of the voters. 

In methods also, as well as in responsibility, leadership and 
bossism are different. The leader leads, and the boss drives. The 
leader appeals to the sense and loyalty of his followers ; he tries to 
inspire and persuade. TjpLe boss does not argue, for he is a feudal 
lord by divine right. Yet bosses are not all alike in their political 
methods. They differ as widely as men in any other profession. 
There are easy bosses and bosses who use the mailed fist. The 
newspaper cartoons always portray the boss as a heavy-set, beetle- 
browed fellow, who wears loud clothes and chews the end of a 
black cigar. But the boss does not look or dress or act like that 
in real life. Not infrequently he is a man of education with close 
friends among the captains of industry and who is quite indis- 
tinguishable from them. 

The boss holds his place by giving service. People have to do 
business with their government and they like to do it through 
one agent. Under the American scheme of state government the 
power is divided among a great many officials; so the boss re- 
gathers it back into his own hands where it can be made usable. 
He is the broker who gets you what you want when you are ready 
and able to pay his price for it. In the crowded wards of the great 
cities, moreover, the boss is the mediator between the overpriv- 
ileged and the oppressed. He is the protector of the common man 
against his troubles of every sort. It is to him that the helpless 
go when no one else is willing to lend them a hand. Likewise it is 
the boss who gets special favors for the well-to-do, — for example, 
a lowered assessment on some large piece of property. All day 
and every day he is doing favors, big and little.^ From those who 
can afford it he expects, in return, a contribution to his campaign 

1 For a good account of the way in which he does it, see Alfred E. Smith, The 
CUizen and His Government (New York, 1935), pp. 8-19. 
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funds; from the rest he looks for votes on election day and he 
usually gets them. By doing favors he gets himself in control of 
political power, and by means of this political power he is able 
to do more favors. It is a circle hard to break. 

Groups of bosses are known as ^^rings.^’ A boss prefers the 
monarchical form of government, wnth himself on the throne, but 
this type of rule is not always practicable. So he sometimes finds 
it necessary to share his tlirone with others. Rings are powerful 
so long as the members work together, but eventually they dis- 
agree and then the ring goes to pieces. The two most famous 
rings in American political history were the Tweed Ring which 
dominated New York sixty years ago, and the Gas Ring wliich 
held Philadelphia in its clutches a little earlier. But there are 
little rings all over the country — county rings, courthouse rings, 
rings of road contractors, rings made up of politicians and rack- 
eteers in alliance, rings of every sort. They are forming and dis- 
solving all the time. 

Many denunciations have been showered upon bosses and rings; 
but both are logical products of political conditions which have 
existed in most American states until recent years, and which still 
continue in some of them. Discipline helps to win elections as 
w^ell as battles, and good discipline cannot be maintained except 
by lodging vast final powers in the hands of a shrewd, active, and 
experienced commander-in-chief. There will be bosses in American 
politics so long as government by patronage, the spoils system, 
the multiplicity of elective offices, the long ballot, the frequency 
of polling, the lobby, the policy of legislation by trade and bar- 
gaining, the gerrymander, the pork barrel, and a dozen other 
iniquities combine to place at a disadvantage the leader who in- 
sists upon fair and open methods of electoral combat. “Blessed 
are they who live up to the law for they shall be licked when the 
votes are counted.” That beatitude of practical politics is un- 
happily too often true. 

The cure for bossism is in the eradication of the things which 
have brought it into being. The reduction in the number of elective 
ofiices, the use of the short ballot, the extension of the merit system 
to all subordinate appointments and to all promotions, the simpli- 
fication of nominating and election machinery, the practice of re- 
quiring all campaign contributions and expenditmes to be made 
public, the placing of public contracts on an open-competition 
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basis, the purchase of supplies by public tender, the extermination 
of lobb 3 dng in legislatures, the extension of social service facilities 
in the crowded sections of large cities, and the encouragement of 
civic education — these reforms have helped and are helping to 
rid the states of boss politics. Such riddance, moreover, is in the 
highest degree desirable, for no political system can be really 
democratic so long as it suffers any man to exercise large political 
powers without formal authority or responsibility. The boss 
system is a perversion of party government. 
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THE STATE LEGISLATURE 

I am not a politician and my other habits are good . — Artemus Ward. 

The legislature is the paramount branch of American state 
government. It makes the state laws, controls the expenditures, 
and determines the duties which the administrative authorities 
perform. It can investigate any branch of state administration 
at any time. It is true that limitations in the state constitution 
have everywhere circumscribed the jurisdiction of the state legis- 
lature, and that in many states the use of the initiative and 
referendum has further impaired its supremacy. It is also true 
that the development of independent administrative officials and 
boards has taken from it many of its regulatory functions. Yet 
the legislature maintains its position as the dominating branch of 
state government. 

Many Americans have a wrong conception of what their state 
legislature is supposed to be. They look upon it as a sort of second- 
ary lawmaking body which concerns itself mainly with minor 
questions that are not of sufficient importance to engage the 
attention of Congress. It rarely occurs to the average citizen that 
these state legislatures supply the motive power for the entire 
mechanism of American government in nation, state, county, and 
city. Without action by the state legislatures (in prescribing the 
qualifications for voting, arranging the machinery of elections and 
certifying the results) there would be neither President nor Con- 
gress, — at any rate neither could be chosen under the existing 
Constitution of the United States. Without action by the state 
legislature there would be no state elections, no voters^ lists, no 
public schools, and no municipalities. In this sense the state 
legislature is the pivot of our entire governmental system. 

The citizen should take more interest in his state legislature. 
He should be more concerned about its personnel and powers. 
For this body, to a greater extent than Congress, determines his 
political privileges and his immediate social relationships. It 
regulates his ci\dl rights and duties, secures him in the tenure 
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of his property, and makes most of the rules that govern his daily 
movements. To do these things efBciently it is essential that the 
state legislature be properly organized, truly representative, un- 
hampered by needless constitutional restrictions, and endowed 
with adequate authority. 

Organization of State Legislatures 

The organization of the legislature differs from state to state, 
but in essentials it is the same throughout the country.^ In every 
state it is made up of two elective chambers with substantially 
concurrent lawmaking powers. ^ The upper chamber, called the 
senate, is the smaller of the two. Its members are elected from 
senatorial districts and their term of office is either two or four 
years, except in New J^sey, where it is three years. The lower 
chamber, which is variously known as the house of representatives, 
or assembly, or house of delegates, is a larger body; its members 
are chosen from smaller districts and the term of office is some- 
times shorter, being in most states only two years. These districts 
are rearranged from time to time, usually after each decennial 
census, with a view to making each of them approximately equal 
in population. This redistricting gives an opportunity for gerry- 
mandering which the majority party in the legislature almost 
invariably seizes to its own advantage.® 

Why have all the states been using this double-chamber or bi- 
cameral system? To some extent the reason may be found in 
certain reputed merits of the plan, but the influence of the national 
example has also been important. When a two-house Congress 
was provided in the frame of national government, this set a model 
for all other American legislatures. Accordingly, those states 
which began with one chamber replaced it in due course with 
two.^ Then the new states, as they were formed, established 

^ The nomenclature varies throughout the country. “Legislature” is the most 
common term, but nineteen states use the term “general assembly.” Massachusetts 
and New Hampshire officially employ the quaint term “great and general court” 
but in popular usage the term legislature is much more common. 

2 For the forthcoming Nebraska experiment with a single chamber, see below ^ 
p. 684. 

2 The smallest state senate is that of Delaware, with 17 members; the largest 
is that of Minnesota, with 67. The smallest lower chambers are those of Arizona 
and Delaware, with 35 members each; the largest is that of New Hampshire with 
about 400. 

B. Kingsbury, Unicameral Legislatures in Early American States (St. Louis, 

1925). 
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bicameral legislatures one after another. In some cases they were 
also influenced by the fact that the double-chamber plan per- 
mitted a dual suffrage, with a high property qualification for the 
state senate and a lower one for the assembly. But gradually the 
distinction in suffrage was abolished while the two chambers 
remained. 

Value of Then arose the idea that even if the two chambers were elected 

seTtation!" by the Same voters they could nevertheless be made to represent 
different interests — the senate, for example, representing geograph- 
ical areas such as counties while the assembly represented quotas 
of population. With the growth of cities, and the massing of 
people in them, more emphasis came to be laid upon this idea of 
having the upper chamber represent counties equally, without 
regard to differences in population. There also developed in the 
public mind a belief in the usefulness of a divided legislature as a 
safeguard against hasty lawmaking and as a part of the system 
of checks and balances. 

Rural pre- The practice of discriminating against the urban centers in 

dominance. y\iy 21 districts is still common.^ In a few states there 

is a constitutional provision that each county, irrespective of its 
size, shall have the same number of senators; in others that each 
county shall have a certain minimum and that no county shall 
have more than a prescribed maximum of representation. Still 
others gain advantage for the rural districts by delaying a re- 
apportionment when they find the cities growing more rapidly 
than the rest of the state. As a result of this the rural districts 
usually control the upper chamber. Baltimore has half the pop- 
ulation of Maryland, but elects only one fifth of the senators of 
that state. Rhode Island allows Providence only one senator, 
although the city^s population would entitle it to sixteen. Cook 
County has more than half the population of Illinois, but elects 
only about a third of the members in both chambers of the state 
legislature. This jug-handled arrangement is defended on the 
ground that it would be unwise to hand over full control of both 
chambers to a few large industrial communities. And as a prac- 
tical matter it is perpetuated, in many cases, by an alliance be- 
tween the rural voters on the one hand and the vested interests 

1 For a full discussion see J. G. Thompson, Urbanization (New York, 1927), 
chaps, i-ii; A. Z. Reed, The Territorial Basis of State Government (New York, 1911), 
chaps, vii-viii; and C. M. Kneier, City Government in the United States (New York, 
1934), chap. viii. 
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of the urban communities on the other. The latter believe that a 
legislative chamber can more easily be kept friendly to property 
rights when it is controlled by up-country members. 

The grounds upon which the bicameral system is defended today is the bi- 
are not so convincing as they were a century ago.^ The danger sySImad- 
of hasty or secret action, under modern rules of legislative pro- 
cedure, with the printing of proposed measures and committee 
hearings open to all, likewise with three readings of every measure 
in the legislature and with ample opportunity for reconsideration, 
not to speak of a governor's veto power in the background and 
sometimes a popular referendum as a last resort — with all these 
safeguards the opportunities for slipping injudicious or unpopular 
measures upon the statute-book are very few. There is more 
danger nowadays that ai meritorious bill will perish on the long 
and tortuous road to enactment than that an unworthy measure 
will get through without proper scrutiny. 

Nor does the idea that one chamber will exercise a helpful How it 
check upon the other seem to be a sound one when put to the test in p^aSe. 
of actual practice. Both chambers are made up of party men. 

If the same political party controls a majority in both, the check 
imposed by one house upon the other is rarely of much value; 
whereas if different political parties control the two chambers, 
the checking often becomes so persistent that deadlocks ensue 
and progress is blocked. It has been found that under normal 
conditions most of the measures which pass one chamber are 
accepted by the other. Rarely, under such circumstances, does 
one chamber reject as many as ten per cent of the bills passed 
by the other. This is not surprising, for the same political leaders 
usually control both chambers, or if there are different leaders, 
they work together. Complaint is made in some states, however, 
that the upper chamber is more conservative than the lower and 
sometimes rejects important measures of a liberal character which 
have been passed by the latter. 

The bicameral system in the state legislature is retained, for the Defects of 
most part, out of respect for tradition. The notion that cities and chamber 
rural districts have different interests in state legislation, and that system, 
this divergence requires dual representation, is not supported by 
the records of votes taken in American legislative bodies. A 
study of the facts does not show that the bicameral system pos- 

^ Dorothy Schaffter, The Bicameral System in Practice (Iowa City, 1929). 
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sesses, in any large measure, the merits which are commonly 
attributed to it. On the other hand, the division of legislative 
authority has some serious defects. It increases the cost and 
complexity of the lawmaking machinery; it facilitates and even 
actively encourages the making of laws by a process of compro- 
mise, bargaining, and log-rolling; it compels all legislative pro- 
posals to follow a circuitous route on their way to final enactment; 
it provides countless opportunities for obstruction and delay; and 
it makes easy the shifting of responsibility for unpopular legisla- 
tion. Bills are often passed by one chamber with intent that 
they will be “put on the spot’’ in the other, as per an understand- 
ing reached beforehand. Finally, the double-chamber system has 
proved a barrier to the planning of the laws. The coordination 
of leadership and planning is difficult unless some dominating 
governor is able to provide it, or some political boss steps in and 
arrogates it to himself. “Inasmuch as it is next to impossible to 
determine who is running the legislature from the inside,” said 
Woodrow Wilson when he was governor of New Jersey, “there 
is an instinctive desire to have some force directing and leading it 
from the outside.” 

In the large cities of the United States the bicameral system 
was widely used a generation ago; today it has been almost every- 
where abandoned. Among the twelve largest American cities not 
one now maintains a double-chambered council, unless we call 
the board of estimate an upper chamber in New York City. 
Some of our cities with single-chamber councils of nine, or fifteen, 
or twenty-one members are more populous than various states 
with double-chamber legislatures, and their problems are surely 
just as complicated. It seems curious that Nevada, Delaware, 
Wyoming, and Rhode Island should require two chambers while 
Chicago, Philadelphia, Detroit, and Cleveland can get along with 
one. The experiment with a single chamber, which Nebraska 
(see p. 684) is to inaugurate in 1937, will therefore be watched 
with interest. It may be the beginning of a nation-wide move- 
ment. 

How Members Are Chosen — The Direct Primary 

Candidates for election to the legislature are nominated in the 
various states either by a caucus, a convention, or a primary. 
The caucus method is practicable only where the district is so 
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small that the voters of a party can be brought together in a 
single meeting. But even in small districts this plan of nomination 
has largely gone out of use. The convention, or body of delegates 
chosen by caucuses in various parts of the district, still retains 
its hold in some states, chiefly in the South. The primary has 
become the most common agency of nomination. Candidates 
are usually required to secure the signatures of a small number of 
voters in order to have their names placed upon the primary ballot, 
and at this primary election the voters of each political party 
determine which of the various aspirants shall stand at the final 
election as the authorized party candidate. In some cases there 
is, at the primary, a special ballot for each party; in others, all 
the names are printed in different columns on the same ballot. 

The direct primary was welcomed, a quarter century ago, as a 
device which would help raise the quality of elective officials. 
The old convention, it was said, allowed the political bosses to 
put forward candidates who would never have been selected by 
the rank and file of the voters on their own initiative. The way 
to remedy that situation, reformers urged, was to place directly 
in the hands of the people the nomination as well as the election 
of their representatives. This would give a fair chance to men of 
ability and independence whose appeal could rest on their own 
merits and not merely upon grounds of party regularity. 

Under the convention plan the voters of each party choose 
delegates to the convention and these delegates nominate the 
candidates. Under the direct primary the voters select the candi- 
dates themselves, without the intervention of delegates. Those 
who wish to be nominated for the legislature merely file petitions; 
their names are placed on the ballots, and the voters of each 
political party then choose their own candidates from among these 
names. As a rule all the political parties hold their state primaries 
on the same day and use the same voting places. In a word, the 
primary is conducted like a regular election, but instead of electing, 
it nominates. 

The new method of nomination has had a fair trial in state 
politics. It has now been used for over thirty years. Has it proved 
superior to the convention as a means of securing capable legislators 
in the several states? On the whole, perhaps it has, although 
there is no certainty of it. At its best the convention was capable 
of making good selections, and the direct primary has not often 
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shown itself able to reach as high a standard. On the other hand 
the convention at its worst could strike a level of arrogance, 
trickery, incompetence, and corruption to which a primary rarely 
descends. In a word, the primary seems to afford protection against 
the worst fault of the convention, which was the frequent selection 
of incapable and corrupt candidates at the behest of a few political 
leaders. But it has not demonstrated its own ability to secure 
results of a positive character. It has not rid the states of boss 
domination; on the other hand it has increased the expense which 
every candidate must incur, and it gives a marked advantage to 
the self-advertiser, to the man whose name has been made well 
known to the voters, irrespective of his personal qualifications 
for the office which he seeks. 

The worst shortcoming of the primary,^ however, may be found 
in the barrier which it interposes to responsible party leadership. 
The direct primary is the people’s affair; the party leaders are 
supposed to let it alone. If they intervene openly they are scolded 
as bosses and dictators. So they try to manipulate the primary from 
behind the scenes, and often they succeed in doing it. The voice of 
the direct primary is the voice of the people, but the hand is too 
often the hand of the politicians. Nominations in some of the 
states under the direct primary are not really determined by the 
people at the polls. They are fixed up at a stag party in some back 
parlor of a quiet hotel on a side street — just as they were in the old 
convention days. The bosses often do the job and let the people 
take the blame. 

The theory of the direct primary is that voters, of their own 
accord, will go to the polls and act wisely while the party leaders 
keep their hands off. But the fact is that neither the voters nor the 
party leaders will do anything of the sort. Voters in large numbers 
do not go to the polls on their own initiative; they have to be 
stimulated by an issue and a campaign. Moreover they look to 
their party leaders and to their party newspapers for guidance in 
marking their ballots because most voters are not personally in- 
formed about the merits of the various candidates at a primary 
election. Party leaders try to control the primary because they 
want to control the election. The direct primary puts them to 
some extra trouble and to some extent makes them work under 
cover or spend more money ,*^ but it does not put them out of busi- 
ness. That is why the bosses are now wondering why they ever 
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feared the primary, while reformers are asking themselves why 
they ever waxed so enthusiastic about it. 

But if not the direct primary, what then? Shall we abolish it in 
state elections and return to the old convention system of nominat- 
ing candidates? A few states have taken that step (notably New 
York) but it is by no means likely that their action will be gen- 
erally followed by the others. It is more probable that the next 
move will be to try a combination of the two plans. This, indeed, 
is what some states have already done. Massachusetts, for ex- 
ample, adopted in 1932 a scheme by which conventions are first 
called by each party to make the nominations for all state-wide 
offices. Then, if the members of the party are not satisfied, they 
may submit alternative nominations by circulating petitions and a 
primary is thereupon hdd to decide between the two. 

This, it will be seen, adds another wheel to the electoral machine. 
The man or woman who wants a state office must fight for it in the 
convention, then in the primary (if there is opposition), and finally 
at the state election. Of course it is quite possible that there will be 
no opposition if the convention nominates even a reasonably good 
slate of candidates, and hence no need for a primary. The primary 
would then become a reserve weapon, its use restricted to occasions 
when the convention does its work badly. 

State elections are by secret ballot, voting machines being some- 
times used. The polling in many states is held upon the same date 
as the congressional elections; in others on a different date. Each 
state, under the constitutional rules already set forth as to race 
and sex discriminations, determines who may vote for members of 
its own legislature, but universal suffrage is now everywhere the 
rule. All the states have a minimum residence requirement and 
some of them have literacy tests for voting. A plurality of votes is 
ordinarily sufficient to elect. No state has yet adopted the system 
of proportional representation despite its use by many foreign 
countries and some of the larger American cities.^ 

The quality of state legislators is considerably higher in some 
parts of the country than in others. It varies, indeed, as between 
different parts of the same state. On the whole, however, it is fairly 
representative of the whole electorate. This is not the opinion 
generally held by political reformers, but any careful study of the 

1 For a full explanation see C. G. Hoag and G. H. Hallett, Proportional Reptrescnta- 
tion (New York, 1926). 
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matter will show it to be the case. Almost every profession and 
business vocation, almost every degree of intelligence and stupidity, 
almost every gradation of wealth and the lack of it, will be found 
represented. Lawyers form the largest single element in American 
state legislatures, except in the strongly agricultural states, and 
even there they manage to figure considerably. 

Most state legislators are relatively young men, thirty to forty- 
five years of age. Women have been making their way into the 
legislative chambers during recent years, but their number is still 
rather small. Experience is of great advantage to a state legis- 
lator, but most of the members do not stay long enough in either 
chamber to acquire much of it. The turnover is fairly rapid 
although there are exceptions and one can occasionally find men 
who have served in state legislatures for ten or even twenty years. 
It is a frequent assertion that the standards of membership in the 
state legislatures are disappointingly low so far as a knowledge of 
business problems is concerned, but they are probably above the 
average of the populations which do the voting. 

In most states the legislature holds its regular sessions every two 
years. In only a few are annual sessions regularly convened. These 
sessions, whether biennial or annual, ordinarily continue for two 
months or more with brief adjournments from time to time. In 
many states the constitution provides that the legislative session 
may not continue during more than a prescribed number of days.^ 
In others the same end is virtually achieved by a provision that the 
legislators shall be paid so much per day for so many days and no 
longer. Special sessions may be convened by the governor when 
necessary. 


The State Legislature at Work 

The powers of the state legislature, as has been said, are broader 
and more important than the casual student of American govern- 
ment realizes. They comprise every field of governmental activity 
not restricted by the federal constitution or by the constitution of 
the state itself. Those limitations upon the states which are pro- 

^ The limit ranges from forty days in Oregon and Wyoming to ninety days in 
Maryland and Minnesota, and five months in Connecticut. In California the 
legislature holds a thirty-day session during which bills are introduced. Then 
comes a recess of equal length during which the legislators discuss these measures 
with the organizations and voters of their respective districts. Following this 
interval the legislature resumes, with no limit upon the duration of its session, but 
pay ceases after one hundred days. 
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vided by the federal constitution have already been mentioned^ 
Those which the state constitutions impose relate not only to the 
rights of the citizens, but to many other matters on which the 
limitations differ from state to state. A few examples will illustrate 
the general character of these prohibitions. 

Legislatiires are sometimes forbidden by the terms of their own 
state constitutions to grant special charters to municipalities or 
private corporations, to authorize public borrowing beyond a fixed 
point, to impose property qualifications for voting, to grant public 
money to sectarian institutions, to give perpetual franchises to 
public service corporations, to lend the staters credit to private 
enterprises, to change county seats without the consent of the 
voters concerned, to reduce the salaries of judges, to make dis- 
criminations in the taxjaws, and so forth. In addition to these 
actual prohibitions the state constitutions often prescribe in detail 
the way in which many things shall be done; even the methods of 
procedure in the legislature are sometimes set forth in detail. For 
example, it is often stipulated that all bills shall be printed before 
being acted upon, that no bill shall deal with more than a single 
subject, and that there shall be a roll call on certain measures. The 
tendency has been to increase the number and extent of these 
restrictive provisions so that the legislature now faces at almost 
every turn the danger of having its laws declared unconstitu- 
tional. 

Yet the legislature has a great many laws to make, for it is 
vested with the duty of looking after a widely diversified list of 
things. Either directly or through the agency of subordinate 
municipal authorities, the state legislature provides the citizen 
with police protection, with redress for wrongs done to him, with 
highways and sanitation, with libraries and recreation facilities. 
The state laws determine most of the taxes which he pays, and most 
of the civic duties which he must perform — such as serving on a 
jury. The state laws reach out into the shops and factories, regu- 
lating the hours and conditions of labor. They provide for the care 
of the poor, the insane, and the delinquents of all ages. State laws 
are much more numerous than federal statutes; it has been es- 
timated that it takes about one hundred and twenty-five printed 
volumes to hold the biennial output of state laws, not to speak of 
the ordinances by the tens of thousands which are annually adopted 

1 See above, pp. 550-555. 
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by county supervisors and city councils under authority granted to 
them by the state legislatures. 

In the exercise of this extensive lawmaking function each state 
legislature determines its own rules of procedure, subject, however, 
to any provisions that happen to be laid down in the state con- 
stitution. But practically all the state legislatures follow the 
general rules of Congress, so that the procedure used in legislative 
chambers throughout the United States is pretty much the same. 
This applies to the introduction of bills, the three readings, the 
powers of the presiding officer in each house, the system of com- 
mittees, the rules of debate, the methods by which the two cham- 
bers take action upon pending measures, and the general rules of 
order. There are innumerable differences in the detailed rules, but 
relatively few in the general process of lawmaking.^ 

As for the presiding officers in state legislatures, the influence of 
the federal analogy is everywhere apparent. When a state has a 
lieutenant-governor, he usually (but not always) presides over the 
state senate just as the Vice President of the United States oc- 
cupies the chair in the upper House of Congress. But the lower 
chamber of the state legislature everywhere elects its own speaker. 
In practice the choice is first determined by a caucus of members 
belonging to the political party which controls a majority in the 
assembly and is then formally ratified by the chamber as a whole. 
This speaker has the usual functions of a presiding officer, includ- 
ing, in about two thirds of the legislatures, the duty of appointing 
all members of committees from his own chamber. In the remain- 
ing one third the committee assignments are arranged, as they are 
now made in Congress, by a committee on committees. Each house 
of a state legislature also chooses its other officers, chaplain, clerk, 
sergeant-at-arms, and messengers. 

Much of the preliminary work of state legislation is performed 
by committees, and every legislature maintains a considerable 
number of these subordinate bodies.^ In nearly all of them there 
are separate committees for each chamber, but in a few (notably in 
Massachusetts) nearly all committees are joint committees made 
up of members from both chambers. This system of joint com- 
mittees avoids much duplication of work. In size the committees 


^ The situation is fully discussed in Harvey Walker, Lawmaking in the United 
States (New York, 1934), chaps, ix-xiv. 

2 For a full discussion see C. I. Winslow, State Legislative Co 7 nmittees (Baltimore, 
1931). 
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vary, running from as few as five to as many as forty-five members 
or more. The committees are also of varying importance. Some 
of them, such as the committees on finance, on ways and means, 
on rules, on the judiciary, on labor, on industrial affairs, on cities, 
on education, on public institutions, and on public utilities, may 
have a great deal to do. Others, such as those on printing, on fisher- 
ies and game, on pensions, and on federal relations, may have very 
little. In addition to these regular or standing committees there 
are special committees which are appointed whenever the occasion 
arises. Special commissions, including persons who do not belong 
to the legislature, are also authorized to study important matters 
and to make recommendations. This arrangement enables a legis- 
lature to make use of expert assistance outside the ranks of its own 
membership. ^ 

Every measure introduced into either house of the legislature is 
forthwith referred to the appropriate committee. There, in regular 
order, hearings are held, at which hearings both the supporters and 
opponents of the measure are entitled to appear. The members 
of the committee sit patiently and listen — some of them do. Un- 
fortunately a legislator may be a member of more than one com- 
mittee and he cannot attend two hearings at the same time. So 
the hearings are always held by committees with several members 
absent. In some states, the rules require that a hearing shall be 
advertised upon every measure, and that before a certain' date 
every matter referred to a committee shall be reported back, 
favorably or otherwise, to the legislature. In some other states 
such hearings are not held except upon important matters, or when 
asked for, and committees are not under any obligation to report 
upon every proposal that is turned over to them. Hence in such 
legislatures, as in Congress, matters may die in committee, that is, 
may be left in the committee's files without any action until the 
legislative session ends. 

The committee system in its actual operation among the several 
states has displayed great merits and equally grave defects. Legis- 
lation without the aid of committees is practically impossible so 
long as legislatures retain their present size, for only by some such 
division of labor can the huge grist of bills be given any considera- 
tion at all. Where the committees are intelligently constituted the 
committee system means that all measures are entrusted for pre- 
liminary consideration to those legislators who know most about 
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them. Legislators who sit on the municipal committee of a state 
legislature, for example, inevitab-ly learn a good deal about city 
problems and may become after a while rather proficient in that 
field. In principle, therefore, the committee system is sound. 

But the trouble is that too often the committees are not properly 
constituted. On the contrary they are frequently made up by a 
process of political manipulation. In other words the members 
are not assigned according to their own personal aptitudes but 
on a basis of seniority and political influence. A new member is 
automatically assigned to one or two minor committees where he 
finds no inducement to become familiar with his work, for he hopes 
and expects to get himself assigned to different and better com- 
mittees at the next session. Then, when he obtains this promotion, 
he acquires the ambition to go still highei; in the committee scale. 
A good many legislators think more about what they are going to 
do on next yearns committees than about what they ought to be 
doing on this year’s ones. 

Most state legislatures have too many committees. In many 
of them, moreover, the committees are too large. Good work 
cannot be done by a committee of forty members, half of whom are 
absent from each hearing. Moreover, the distribution of bills 
among the committees is very uneven; some are swamped with 
measures, while others have little or nothing to do. One committee 
may have a hundred bills referred to it, while another gets only 
two or three bills during the entire session. It all depends on 
whether the committee is one that has to deal with an important 
and timely field — such as law enforcement, or public utilities, or 
education. A legislative committee on charity, or on sanitation, 
or on state forests, may have only a half-dozen bills per year. 
Finally, there is no coordination of committee work. Each com- 
mittee usually works by itself, even where matters closely akin 
to the jurisdiction of some other committee are being studied. 

Another feature which is destructive of efficient committee work 
is the tendency of the legislature to disregard the reports of its 
committees and by its own votes to reject, without adequate 
reason, the recommendations which committees have arrived at 
after prolonged discussion. It is true that in most legislatures the 
report of a committee, particularly if it is made unanimously, 
carries great weight; but nowhere is there any certainty that its 
recommendations wiU. be accepted. A powerful lobby may in- 
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fluence enough senators or assemblymen to reject it. Traditions 
and practice in this matter differ greatly among the states, but in 
general it can be said that the unconcern with which legislatures 
set aside the recommendations of their own committees is a serious 
weakness in the American system of lawmaking. 

The details of legislative procedure are too complicated to be Importance 
set forth in brief form without the risk of serious inaccuracy. Yet tivepro-" 
this is a branch of the subject which cannot be entirely omitted 
from any discussion of American government, for the spirit and 
form of the laws are determined in some measure by the system of 
legislative procedpre. The quality of the statute-book depends 
thereon. Simplicity of procedure is essential to the making of good 
laws. On the other hand a certain amount of intricacy and formal- 
ity is necessary to ensure that laws shall not be made or unmade 
hastily, or in obedience to the dictates of prejudice and excitement. 

American legislative procedure has been severely criticized be- 
cause of its complexity, and to the layman it does seem needlessly 
complicated; but lawmaking is a serious business and must be 
carried on under adequate safeguards. Legislative bodies, more- 
over, are slaves to tradition. Once a rule is adopted it becomes 
almost impossible to change, no matter how useless or even perni- 
cious it may have become. It may be set at naught, but it stays on 
the books. Thus the rules pile up until the task of learning them 
takes most of a new member's time during his first session. And 
when he has mastered them he usually opposes any changes in 
these rules, for he does not want the job of learning them all over 
again. 

The prime purpose of legislative rules is to expedite business The conges- 
and thus prevent congestion. But they have not usually been 
successful in achieving this end. The congestion of business in 
many of the state legislatures, towards the end of the session, is 
notorious. It is not uncommon to find hundreds of bills halfway 
through the legislature when it enters upon the last week of its 
session. Then there are frantic all-night sessions in the endeavor 
to hurry these bills through at the rate of a dozen an hour, often 
under suspension of the rules. This congestion is largely due to 
the dilatory action of committees in reporting bills, but it also 
arises from the heedlessness with which the legislature fritters 
away its time during the early weeks of the session. Legislatures 
could avoid most of this trouble by adopting a rule that com- 
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mittees must report on all bills before a prescribed date, this date 
being set well in advance of the close of the session. 

Let us take a look at the process of lawmaking in a state legisla- 
ture.^ The outline here given will not hold accurate in any one 
state, for there are so many differences in the detailed rules. More- 
over, the rules are not themselves to be depended on, for in some 
legislatures they are freely honored by being broken. So we have 
the additional complication that not only do the rules of legislative 
procedure differ from state to state but there is also considerable 
variation in the strictness with which the printed rules are fol- 
lowed. Nevertheless, the procedure in the enactment of a law is in 
general about as follows: 

First comes the drafting of the proposed bill. Every law has its 
embryo in a bill, and every bill originates with an idea in some- 
body’s head. Usually it is somebody outside the legislature, for 
rarely do legislators themselves originate new ideas. Nor, for that 
matter, do they always understand old ones. Anyhow the idea has 
to be elaborated into a bill before it can be introduced, and getting 
the bill properly drafted is not an altogether simple job, although 
there are plenty of amateur lawmakers who think that it is, and 
do not disdain to try their hands at it. Hence it comes to pass that 
many bills are presented to state legislatures in ungainly form, 
with provisions crudely expressed, ambiguous in wording, and 
otherwise defective. The trouble is that in America we assume the 
competence of any citizen to frame a law, an assumption which 
may have had some warrant in early days when conditions of life 
were simple, but which in its application to the intricate mechanism 
of modern society is as absurd as it would be to assume that any 
citizen is competent to command a battleship because he is able to 
sail a boat. 

The proper drafting of a law requires skill and experience. In 
recognition of this fact many of the bills now presented to the 
legislature are framed by lawyers who have been employed for the 
purpose by civic organizations, private corporations, or individuals. 
Those relating to counties, cities, and other municipalities are 
usually prepared for them by their own legal advisers. But many 
bills are still drafted by members of the legislature themselves, 
and in order to assist them there has been established, at most of 


1 For an exhaustive account of this process see Robert Luce, Legislative Procedure 
5 (Boston, 1922). 
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the state capitols, a bill-drafting bureau with a legislative counsel 
and other expert officials whose function is to draft measures when 
requested. In connection with this, in some instances, there is 
also a legislative reference bureau from which members of the 
legislature can obtain information on any question that is being 
considered.^ These bureaus have contributed a good deal to 
improve the form and phraseology of state laws during recent 
years. 

The bill having been drafted, the next step is to have it intro- 
duced. The rules of a legislature usually require that some mem- 
ber shall sponsor every bill that is regularly presented, thereby 
assuming a technical responsibility for it. This does not mean, 
however, that the senator or assemblyman who introduces a bill 
by request is personally favor of it. Requiring formal introduc- 
tion by a member is merely a way of making sure that bills are 
presented in good faith. When requested to do so by some voter 
in his own district a legislator will customarily introduce any 
measure, no matter what he may think of it. He does this by 
writing his name on the bill and depositing it at the clerk^s desk. 
In some state legislatures a member must go through the gesture 
of rising in his place and asking permission to introduce each bill, 
but the permission is never refused. Bills (with certain exceptions) 
may be introduced in either chamber, but must usually be filed 
before a certain date, otherwise they can be introduced only under 
suspension of the rules. There is no limit on the number of bills 
that any member may bring in. 

When bills are introduced, they are read by title only. There- 
upon the presiding officer refers each bill to an appropriate com- 
mittee. Ordinarily there is no doubt as to what committee should 
have a particular measure. Bills relating to taxation go to the 
committee on ways and means; those relating to municipal affairs 
to the committee on cities. Those affecting the courts go to the 
committee on the judiciary; those relating to labor are referred to 
the committee on industry, or whatever its name may be. But 
occasionally a measure comes forward dealing with some matter 
which seems to be too broad in its scope for any one committee, or 
it may be on the border line between the jurisdiction of two differ- 
ent committees. Take the subject of old age pensions, for instance. 

^ J. H. Leek, Legislative Reference Work: A Comparative Study (Philadelphia, 
1926). 
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Should a bill relating to that matter go to the committee on indus- 
try, or to the committee on insurance, or to the committee on 
social welfare? In such cases the assignment made by the presiding 
officer may be discussed by the legislators and possibly overruled. 
Or a compromise may be made by referring the bill to two com- 
mittees sitting jointly. 

While awaiting consideration by a comnaittee the measure is 
printed, the expense being borne by the state. This is done by the 
state printing office (if there is one); otherwise by the concern 
which holds the contract for state printing. No matter how absurd 
the bill may be, or how long its provisions, it goes into printed 
form at the public cost. The waste involved in this bill-printing is 
considerable. At a recent session of the Massachusetts legislature 
more than a thousand bills were printed, «with a total of over four 
thousand pages. At least half these pages represented a sheer 
waste of paper and ink, for they received no serious consideration 
and deserved none. If people who introduce bills were required to 
pay half the cost of having them printed there would be a con- 
siderable reduction in the number of measures brought in. 

The entire grist of measures which comes to a state legislature 
each session may be grouped into four classes. First, there are 
certain bills of broad scope and interest which have substantial 
backing behind them. They embody real issues and deserve the 
time that the legislature spends in discussing them. Second, there 
is a host of measures which, although meritorious, happen to be 
of a minor sort and do not evoke any general interest — ^for example, 
bills affecting some particular city or corporation, or making slight 
amendments to the school laws, or affecting the duties of some 
public officer. Third come the “hardy perennials, as they are 
called — bills which are promoted by some zealot or by some 
organization of reformers at every session, undeterred by successive 
defeats. Every state legislature gets its crop of these measures, 
which include bills to close soda fountains on Sundays, to prohibit 
the sale of cigarettes, to abolish nickel-in-the-slot machines, to tax 
bachelors, to legalize a state lottery, to prohibit fraternities in the 
state university, to abolish all taxes except a single tax on unim- 
proved land, and what not. Most of these bills have no chance of 
ever being .passed. They are merely a tribute to the persistence of 
some individual or group. 

Then, in the fourth place, there are the bills to which legislators 
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commonly give the name of “hold-up legislation/^ These are self- 
interest measures, designed to give some class or section or business 
group an advantage which it does not possess under the general 
laws, or which are intended to strike at some other group or interest 
which has aroused antagonism. Thus someone introduces a meas- 
ure requiring every public motor bus to carry a fire extinguisher in 
order to protect its passengers in case of accident. The chances 
are, ten to one, that such a bill is intended to increase the sale of 
extinguishers rather than to protect passengers. Where public 
utilities, or banks, or industries offend the politicians it is a com- 
mon practice of the latter to retaliate by fathering proposals of 
adverse legislation which, although not likely to pass, will serve to 
make the corporations uneasy. The foregoing classes do not ex- 
haust the v/hole calendar of bills, but they include most of the 
better-known varieties. 

What happens after one of these bills reaches the committee to 
which it has been assigned? The first step is to place it on the com- 
mittee's calendar and to assign a date for a public hearing upon it. 
When that date arrives, the hearing is held. Advocates and 
opponents of the measure may appear and argue for and against it. 
In most states, if not in all of them, anybody who wants to address 
the committee is accorded this privilege, and naturally the privilege 
is sometimes abused. Cranks and hobby-riders come and discourse 
at tedious length, while members of the committee look bored and 
glance at their wrist watches. A few years ago one observant 
legislator noticed that a dapper young man was appearing before 
some committee every few days and addressing it eloquently on 
matters which were not always relevant to the bill under con- 
sideration. On inquiring why this young man had such a ver- 
satility of interest in legislative measures he received the answer: 
“ Oh, I am not interested in any of these bills. I am a student at the 
College of Oratory and my teacher told me that this would be a 
good way to get practice.^^ 

Sometimes the hearing may take an hour or less; sometimes it 
may continue all day or for several days, or occasionally even for 
weeks when some very important measure is being considered. 
Members of the committee ask questions and sometimes get into 
an argument with the advocates or opponents who appear before 
them. At any rate, when both sides have had their say, the 
hearing is closed; then the committee goes into executive session 
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and decides whether it will report favorably or unfavorably. Or 
it may postpone this decision until some convenient time several 
days or even weeks after the hearing is over. Indeed the com- 
mittee may never vote on the matter at all but merely let the bill 
expire on the table unless the house votes to take it out of the 
committee's hands. In some states, however, every bill must be 
sent back to the legislature with a definite report on it. 

When a committee sends back a bill with its report, favorable 
or unfavorable, it is listed upon the calendar of the assembly or 
the senate as the case may be, and in due course comes before 
the whole chamber for reading. The committee's report is presented 
and it may be accepted or rejected. The chief debate takes place 
at this point, namely, on the question of giving the bill its second 
reading. If not defeated at that point, it’is placed on the calendar 
for a third reading, and when it is again reached a further discus- 
sion may take place, although that is not customary. Having 
passed its third reading, it is ordered to be engrossed (or put into 
form for signature by the presiding officer) and is then forwarded 
to the other chamber. 

There it must go through a similar course all over again. If 
the two chambers have separate committees there is a further 
committee assignment, but if the system of joint committees is 
used there is no need for this. In any case the bill gets its three 
readings in the second chamber, with two more opportunities for 
a debate. If no amendments are made during these discussions 
the measure is attested by the presiding officer of the second 
chamber and then goes forward to the governor for his considera- 
tion. But any amendment, however unimportant, brings the bill 
back to the original chamber for concurrence, and in case the two 
houses fail to agree, a committee of conference, representing both 
chambers, is named to effect a compromise if possible. The com- 
promise is then reported to both chambers and is usually accepted 
by them. If the conference committee fails to reach a satisfactory 
compromise, the bill is dead, but relatively few measures perish 
in conference after they have gotten that far. 

When a measure has run this gauntlet of two committee reports, 
four debates, and a dozen votes in the two chambers (including 
votes to reconsider, to postpone, or to amend), one might suppose 
its troubles to be over. But this is not always the case. After it 
reaches the governor's desk he may decide not to append his 
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signature but to veto it, in which case he sends the bill back and 
it has to be voted on again by both chambers. Then, unless it 
gets the requisite majority (usually a two-thirds vote) in both 
houses it remains vetoed. Or, if the legislative session is near its 
close, the governor may decide to let it take the ^'pocket veto,^' 
as has been explained in a previous chapter.^ 

By way of brief summary, then, the various stages in the making Summary, 
of a law may be thus enumerated: (1) drafting the measure, 

(2) bill introduced by some member, (3) given first reading, 
referred to committee and printed, (4) committee consideration, 
hearing, and vote, (5) sent back to legislature and given second 
reading, (6) giveri third reading and sent to the other chamber, 

(7) goes through the same process there, (8) sent forward to the 
governor unamended or ^referred back to original chamber with 
amendments, (9) in the latter case, if amendments are not ac- 
cepted, goes to committee of conference, (10) report of conference 
committee adopted by both chambers and bill then sent to gover- 
nor, (11) if the governor vetoes the bill it is returned and in each 
chamber a vote is taken on repassing the measure over his veto. 

Glancing over this outline it will be seen that the making of a Lawmaking 
state law is a long process, beset with plenty of pitfalls. It is pro^^ss^^ 
even longer than the foregoing outline would indicate, because 
reconsideration may be moved at almost any stage. Points of 
order may be raised, hostile amendments offered, and roll calls 
demanded at every vote. There are innumerable ways of obstruct- 
ing the progress of a measure when a fighting minority sets out 
to do it. Hence important bills often take several weeks and even 
months in going through their various stages. Emergency meas- 
ures can be rushed through in a few days, but only under sus- 
pension of the rules and such suspension sometimes requires 
unanimous consent. 

Nevertheless, despite all this intricate procedure, the fact re- Theintri- 
mains that many measures go through the legislature without ceduredoes 
being even read by a considerable portion of the members. Some- 
times the clerk stands at his desk and wearily drones out the quality of 
provisions of a lengthy measure with nobody listening to him; 
more often the reading of the bill consists in placing a printed 
copy on each member^s desk, where he may or may not look it 
over. It is a strange but actual fact that various measures go 

^ See ahovet p. 201. 
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through state legislatures at every session without having been 
read from beginning to end by a single member except the one 
who introduced it, and sometimes not even by him. If some legis- 
lator, during the debate, queries a particular provision in the bill, 
everyone turns to this provision and reads it; but as for the rest 
of the measure the legislators take for granted that it must be 
all right if nobody opposes it. Flaws in impending legislation 
are not usually discovered by the legislators themselves but are 
pointed out to them by lobbyists. That is one useful purpose 
which the lobby serves. 

In short, then, elaborate rules and procedure are depended 
upon to take the place of patient study and care on the part of 
those who make the laws. The result is seen in the all-too-common 
enactment of laws which contain jokers,’^ or provisions which 
on careful scrutiny are not what they appear to be. Provisions 
inconsistent with each other, and even ludicrous absurdities are 
sometimes found in bills after they have passed through all their 
stages. Sometimes these jokers are so palpable that no intelligent 
man could have read the bill without discovering them.^ Measures 
are occasionally passed without enacting clauses or lacking some 
other indispensable feature. A bill will forbid something in drastic 
terms and then omit to provide any penalty in case an offender 
is brought before the courts. These mishaps are not peculiar to 
any one state. They are more or less common in all of them. 

American state legislation has not set a high standard either 
in form or in substance. The popular tendency to look upon law 
as the remedy for all political, social, and economic evils is one 
fundamental reason for this. Legislation in America has been 
called upon to perform functions which in all other countries 

1 A few examples: 

“If any stallion escape from his owner by accident, he shall be liable for all 
damages, but shall not be liable to be fined as above provided.” 

“No one shall carry any dangerous weapon upon the public highways except 
for the purpose of killing a noxious animal, or a police ofiScer in the discharge of his 
duty.” 

“All carpets and equipment used in offices and sleeping rooms of hotels and 
lodging houses, including walls and ceilings, must be well plastered and kept in a 
clean and sanitary condition at all times.” 

“Any seven persons, residents of the state, may organize a cooperative associa- 
tion with capital stock . . . provided, however, that not more than one-tenth of 
said capital stock shall be held by any one stockholder.” 

“Whenever motor vehicles approach from different directions the intersection 
of two public highways both of which have been designated by boulevard stop 
signals, each shall come to a full stop and remain standing until the other has 
passed by.” 
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are turned over to administrative officials with discretionary power. 
It takes a hundred laws to do what a French prefect or an English 
minister of the crown can do by his power to issue decrets or orders- 
in-council. America is a land of mass production, and the manu- 
facture of laws is no exception. Take the legislature of Indiana as 
an illustration. It is forbidden by the constitution to prolong its 
session beyond sixty-one days. But during this relatively short 
period it usually manages to pass about three hundred laws — 
an average of five a day. Only supermen could do the job well 
at that pace, and state legislators are far from being supermen 
in the Hoosier state or anywhere else. ''Let me write the poetry 
of a nation, said an old-time poet, "and I care not who writes 
the laws.” Indiana, on the whole, has given her people better 
poetry than laws, altho’igh even in lawmaking she has done as 
well as any of her sister states. 

Much of the trouble arises from the lack of legislative planning. 
In most states nothing is done by way of preparation until the 
legislature meets. Then the governor may send down some 
suggestions which have been evolved out of his own head, often 
without any real study of the difficulties involved. In some states 
it has become the practice of the legislative leaders to get together 
for a pre-session conference. Likewise in a few states, notably in 
Kansas and Michigan, a legislative council has been established.^ 
This body, made up of legislators chosen by the two chambers, is 
directed to meet during the legislative recess and prepare a program 
for the next session. In addition it compiles data and information 
which would be useful in considering this program or any other 
important measures that are likely to come up. These legislative 
councils have proved very helpful and it is not improbable that 
they will be established in other states. It should be mentioned, 
of course, that they have no power to enact any law. They merely 
plan and present measures for the consideration of the legislature 
when it meets. 

Every statute that passes a legislature affords a basis for future 
amendments, elaborations, or repeals. "Once begin the dance of 
legislation,” said Woodrow Wilson in one of his whimsical moods, 
"and you must struggle through its mazes as best you can to its 

Kansas it consists of ten senators and fifteen assemblymen; in Michigan 
there are three senators and four representatives together with the presiding officers 
of the two chambers. In both states the selection of members for the legislative 
council is made by these presiding officers. 
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breathless end — if any end there be/^ Our social and economic 
conditions are steadily becoming more complicated. The task of 
adjusting legislation to them becomes correspondingly more diffi- 
cult, requiring better planning, greater caution, more sagacity, 
more courage on the part of those who make laws of the land, 
more efficient machinery for lawmaking, and perhaps more laws 
than the average citizen realizes the need for. Legislators are 
not, however, improving in quality, nor is the machinery of legisla- 
tion being greatly bettered. Legislative councils, bill-drafting 
services, and reference bureaus will help, but the trouble is not 
merely on the surface; it lies in the very foundations of American 
state government. More specifically it is connected with the ab- 
sence of recognized legislative leadership. The governor tries to 
lead the legislature, and being an outsider his activities in this 
direction are often resented. The presiding officer of the state 
senate and the speaker of the assembly also try to do it, but not 
with a great deal of success. A political boss can do it, when there 
is one, but he has to work under cover. Under such a govern- 
mental set-up the state legislature tries to lead itself, and when a 
hundred or more ambitious politicians, in two legislative chambers, 
try to do this the result is just about what one would get on the 
campus gridiron if every player insisted on calling the signals 
instead of leaving this job to the quarterbacks. The framers of 
the early state constitutions were afraid of leadership, and fought 
shy of provisions for it. Their successors have inherited this 
tradition. But it is not a sound one and state legislation will 
not easily attain high standards until we accept the principle 
that legislatures, like all other bodies, do their best work under 
unified guidance. 
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DIRECT LEGISLATION AND THE RECALL 

I am certainly not an advocate for frequent and untried changes in laws 
and constitutions. But I know also that laws and constitutions must go hand 
in hand with the progress of the human mind . — Thomas Jefferson. 

The object of popular government is to give the people what 
they want. To help achieve this object is the work of public 
opinion, legislatures, and constitutional conventions. Yet all 
three have not proved themselves able 'to accomplish it in some 
cases. The people want their laws to fit the age, and they grow 
impatient with legislatures which move haltingly because of con- 
stitutional restrictions, checks and balances, long debates, the 
retarding influence of vested interests, the blight of bossism, and 
the wariness of the lawmakers. So they decide to take the power 
of lawmaking into their own hands. 

This explains the spread of the procedure known as direct legis- 
lation or the initiative and referendum. These so-termed newer 
agencies of democratic governments^ afford a means whereby the 
people can make their laws directly, without the intervention 
of the state legislature. The initiative is a device by which any 
person or group of persons may draft a proposed law or amendment 
to the state constitution, and by securing in its behalf a designated 
number of signatures may require that the proposal be submitted 
to the voters; and if it is approved by a majority at the polls it 
goes into effect. In some cases the requirement is that the measure, 
having been duly signed by a sufficient number of voters, shall be 
first submitted to the legislature and does not go to the people 
unless the legislative body declines to accept it. 

The referendum, on the other hand, is an arrangement whereby 
any measure may be submitted to the people by the legislature, 
or one which has passed the legislature may be withheld from going 
into force until the people have had an opportunity to express 
their opinion on it. In the latter case the withholding requires the 
filing of a petition signed by a designated number of qualified 
voters. A distinction should be drawn between the constitutional 
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referendum^ which is applied to proposed constitutional amend- 
ments, and the statutory referendum^ which applies to ordinary laws. 
The constitutional referendum exists in virtually all the states. 

The first American state to adopt the initiative and referendum 
as a recognized procedure for the making of laws was South Dakota. 
In a general way it copied the system used in the cantons of the 
Swiss Confederation. Other states followed soon after, until nearly 
half the states had established direct legislation in one form or 
another prior to 1918. As movements of such fundamental im- 
portance go, therefore, its spread was rapid during the years 1898- 
1918; but since the latter date it has made no progress at all Most 
of these states which adopted the system are situated west of the 
Mississippi River, a region in which the Progressive movement 
proved strong during the ^decade immediately preceding the World 
War. Relatively few converts were made among the eastern or 
southern states, even when the movement was at its height. 

How did this desire for the use of the initiative and referendum 
originate in the various states? The chief reason for the spread 
of direct legislation in America can be found in the impatience 
of the people with the work of the state legislatures. Surveying 
this work, the voters in many of the states were forced to the 
conclusion that by their own direct action they could hardly do 
worse and might do better. Under such circumstances they did 
what an electorate always does when confronted with the problem 
of getting better government. When democracy seems to be 
working badly the voters do not shorten sail; they set more sail 
to the wind. ^‘The cure for the evils of democracy,’^ someone tells 
them, ^Ts more democracy, and they believe it. At any rate it 
can be set down as an axiom of politics that the people will never 
blame the people when things go wrong; they will set out to find 
a scapegoat in some leader, some political party, some law, or 
some method of doing things. They will change leaders, change 
governments, change laws, or change methods, but on this side 
of the millennium you won’t find a suspicion among the voters 
that the trouble originates with themselves. For of such is the 
Kingdom of Democracy. A democratic electorate attributes to 
itself the perfection of Providence, — and its ways are sometimes 
as inscrutable. ^Wou cannot indict a whole nation,” said Edmund 
Burke, and of course a whole nation will never indict itself. 

So when legislato;:s, chosen by the people, seemed to be be- 
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traying their trust the voters proceeded to change (not the 
legislators) the method of making the laws. Resentment over the 
influence of wealth upon legislation, distrust of professional politi- 
cians, the non-fulfillment of campaign promises, the activities of 
pressure groups and the lobby, along with the feeling that the 
laws were being made by lawyers in legislatures for the benefit 
of lawyers everywhere, — these things helped to popularize a de- 
mand for the change. Likewise the movement obtained a good deal 
of support from radical leaders who believed that it would be easier 
to obtain reforms by playing upon the emotions of the electorate 
than it would be to wrangle such reforms out of a double-chambered 
legislature with a governor's veto power in the" background. 

Now as to the actual workings of the initiative and referendum. 
They are attended by various formalities. No two states have 
exactly the same requirements, although there is a similarity in 
essentials. The mode of initiating a proposed law is ever 3 where 
by petition; the method of enacting it (if the legislature does not 
act in the meantime) is by popular vote. Between the starting of a 
petition, however, and the ultimate decision of the people at the 
polls there is a considerable intervening procedure which will be 
summarized in the next few paragraphs. 

The first step in the exercise of the popular initiative is the 
framing of a proposed law or constitutional amendment. This 
may be done by anyone; but it is usually undertaken by some 
organization. A proposed measure relating to labor, or agriculture, 
or taxation, or the control of public utilities, for example, is in- 
itiated by bodies which represent such interests or movements. 
Then comes the quest for signatures. From five to ten per cent of 
the qualified voters is the usual requirement where a law is pro- 
posed; a higher percentage (from eight to fifteen or even twenty 
per cent) is ordinarily needed if the proposal is for a constitutional 
amendment. In some cases, how^ever, the percentage is the same 
for both. If, accordingly, there are a million qualified voters in the 
state, the number of required signatures will be from eighty thou- 
sand to two hundred thousand according to the percentage stipu- 
lated. Each state has its own rule, but a substantial number of 
signatures is everywhere essential, at any rate a number large 
enough to show that there is some degree of popular demand for 
the measure. 

When a petition has obtained the requisite number of signatures 
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it is submitted to some designated state official, usually the secre- 
tary of state, who checks the names and if he finds them sufficient 
makes out a certificate to that effect. Occasionally there is provi- 
sion for the filing of additional signatures in case those on the 
original petition prove insufficient. Then the measure is placed 
(usually in abbreviated form or by its title only) upon the ballot 
at the next regular state election, or at a special election. As many 
measures may be placed on the ballot as are properly petitioned 
for, and the legislature may submit its own proposals in addition. 
If two conflicting proposals appear on the ballot and both are 
approved by the voters, it is usually provided that the one re- 
ceiving the highest number of affirmative votes shall become 
effective. Ordinarily a majority of the votes recorded upon the 
measure is sufficient to p^.ss it; but in a few states it is provided 
that at least a designated percentage of the total vote shall be 
cast on the question, otherwise the proposal is not to be regarded 
as having been accepted by the people. 

To inform the voters upon the questions submitted to them 
publicity pamphlets are prepared in some states and distributed 
to all registered voters before the polling. Sometimes this pamphlet 
contains the text of the measures which are to be voted upon, 
together with arguments for and against each proposal, these 
arguments being prepared by persons who are designated for the 
purpose from among the supporters and opponents respectively. 
It is called a pamphlet, but at times it runs into a publication of 
a hundred pages or more. While the expense of printing and mailing 
these booklets is very considerable, and despite the fact that most 
of them (especially in the cities) are thrown away without being 
read, the plan undoubtedly helps to inform a great many voters 
and stimulates their interest in the questions submitted. 

When a measure has been adopted by the people at the polls, 
it cannot ordinarily be amended or repealed by any action of the 
legislature. No measure referred to the people and adopted by 
them, moreover, can be vetoed by the governor. If a proposal is 
rejected by the people, it may usually be brought forward by 
another petition the next year; but this liberty has been found to 
result in the too frequent submission of the same question, and 
some states have made provision that a rejected measure may 
not be brought forward for at least three years unless a much 
larger than the customary number of signatures is secured. 
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Generally speaking, the referendum follows the same general 
lines so far as concerns the securing and certifying of signatures. 
The petition in this case does not propose a new law, but merely 
asks that some measure passed by the legislature be submitted to 
the voters before being put into effect. The question is then placed 
on the ballot; and if a majority of the voters endorse the measure 
it becomes effective; but if a majority vote adversely, it becomes 
invalid as though the legislature had never enacted it. 

The usual requirement is that a measure passed by the legis- 
lature shall not go into force for a certain period (usually ninety 
days), so that opportunity may be given for filing petitions against 
it. But this requirement might prove to be a serious embarrass- 
ment in case of emergency, as, for example, a civil war, a general 
strike, or some state-wide disaster. As ^ precaution against such 
an eventuality it is usually provided that emergency measures, 
that is, ^'measures immediately necessary for the preservation of 
the public peace, health, and safety, may be put into force by 
the legislature at once. To guard against the abuse of this priv- 
ilege, however, it is required that the existence of an emergency 
shall be explicitly stated in the preamble of the measure, and that 
no emergency law shall be passed except by a two-thirds vote of 
both chambers in the legislature. In spite of these safeguards the 
emergency privilege has been frequently abused. 

Questions may, therefore, be placed upon the ballot in any one 
of three ways. First, the legislature may of its own accord refer 
a measure to the voters for their decision. Second, an initiative 
petition may be presented bearing the requisite number of sig- 
natures and asking that a measure be placed upon the ballot. 
Third, a law may have passed the legislature but on presentation 
of an adequate petition may be withheld from going into force 
until submitted to the people. By one or another of these ways a 
considerable batch of questions is every year submitted to the 
voters of the various states. In some the initiative and referendum 
are used very freely, in others they are hardly used at all. Cali- 
fornia has frequently had more than twenty questions on a single 
ballot while Massachusetts has rarely had more than two or three. 

As to the merits and defects of the initiative and referendum 
there are wide differences of opinion. These agencies of direct 
legislation have now been operating in America for thirty-five 
years and they have received during this period a trial under suifi- 



DIIlI^C:T I^GISLATION AND THE RECALL 615 

ciently varied to warrant an appraisal of what they 

are worth. Asia^desriK of this experience a vast array of facts and 
figures has become available. All this, however, does not help 
us much because the advocates and opponents of direct legislation 
insist on interpreting these facts and figures to suit themselves. 
They are no nearer a consensus of opinion on the merits and de- 
fects of direct legislation than they were a generation ago, before 
we had any experience to draw upon. 

From the welter of pros and cons, however, a few argumentative 
highlights are worth attention. The reputed merits of direct legis- 
lation may be summed up under four heads : 

1. It makes deyriocratic government more democratic. In legisla- 
tures the influence of some class, section, or partisan element 
among the people has often determined the nature of the laws. 
The legislators succumb to the influence of the lobby, the boss, 
the machine, the money power, in other words to the ^Tnvisible 
government, as Elihu Root once called it. This is hardly the 
place to particularize among legislatures, but the presence of 
sinister influences upon the course of lawmaking has been far 
more common than the average citizen realizes. By the initiative 
and referendum, it is asserted, the people regain control of their 
government. Popular sovereignty is thus restored to where it 
belongs. 

2. It has an educative value. The average voter takes very little 
interest in what the state legislature is doing. But people who are 
called upon to vote upon measures will learn something about 
them before going to the polls. When the legislators alone make 
laws, the individual voter feels that he has no responsibility. But 
when the questions go on the ballot there is a general public dis- 
cussion of the arguments for and against. The newspapers devote 
whole columns to the issues. The questions are discussed before 
chambers of commerce, boards of trade, luncheon clubs, civic 
leagues, women's societies, on the radio, — everywhere. In this 
way the whole body of the voters becomes informed on public 
problems. We have the word of no less an authority than Lord 
Bryce that direct legislation “is unequalled as an instrument of 
practical instruction in politics." ^ 

3. It gives the ordinary citizen a chance to make his influence felt. 
The legislature, in doing its work, does not hear much from the 

^ Modern Democracies (2 vols., New York, 1921), Vol- II, p. 434. 
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more-or-Iess forgotten man, the plain citizen liho attends to his 
own business and has enough of it to keep him busy. Legislators 
hear chiefly from the representatives of banks, insurance com- 
panies, industrial associations, and public utilities on the one 
hand, or from labor organizations, farm bureau federations, tax- 
payers’ leagues, and congenital reformers on the other. It is also 
subjected to pressure by social workers, real estate boards, munic- 
ipal leagues, public employees, Utopians of all varieties, and, last 
but not least, by party leaders and politicians. But a considerable 
part of the population is made up of men and women who belong 
to none of these categories; they are neither industrialists, workers, 
nor politicians. Being unheard from, they are likely to be over- 
looked. Direct legislation gives this silent section of the electorate 
a chance. ^ 

4. It keeps legislative bodies on their good behavior and prevents 
representatives from becoming misrepresentatives. The initiative and 
referendum are not intended to supplant lawmaking by legislatures. 
Most of the laws will continue to be made by the old process. Direct 
legislation is merely a remedy in the hands of the people for use 
when the regular lawmaking bodies fail to carry out the popular 
will. Knowing that the voters have this weapon ready for use, the 
legislators are more careful about what they do. They realize 
that an appeal may be taken to the voters and their own decisions 
overturned. This is an incentive to better work on their part. 
The best by-products of direct legislation will be found in the 
laws placed on the statute-book by the legislature. Hence, it is 
argued, the initiative and referendum strengthen rather than 
weaken our system of representative government. Likewise it 
is said to heighten popular respect for law, for all legislation, either 
by the action or inaction of the people, bears the stamp of popular 
endorsement. 

But there are arguments on the other side as well; and these 
also can be arranged under four headings: 

1. Direct legislation weakens the civil rights of the individual. 
These rights are embodied in the state constitutions for the purpose 
of preserving them. They were put there to place them beyond 
the momentary emotionalism of the populace. But if a majority 
of the voters can change these constitutions at any time, there is 
no longer any fundamental security for the liberties of the citizen. 
This means that there is no special protection for the rights of 
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property, for free speech, or for freedom of worship. A majority 
can ride rough-shod over a minority at any time. Thus direct 
legislation opens the door to the danger embodied in Alexander 
Hamilton’s warning: ‘^Give the power to the many and they will 
oppress the few.” 

2. Direct legislation is not lawmaking by the people hut by a minor- 
ity of the people. Not more than eighty per cent of the registered 
voters cast their ballots on election day; the proportion is often 
much smaller. Of those who go to the polls many give all their 
attention to the candidates and do not concern themselves with 
the questions at the bottom of the ballot. Hence a measure is 
often adopted at the polls by the votes of only twenty-five or 
thirty per cent of the whole electorate — in other words by a minor- 
ity of the people. Tha4 is not government by the people but 
government by a mere plurality of the politically active. It may 
well be doubted, moreover, whether most of those who do vote 
on the questions really understand what they are voting for or 
against. They have merely seen the billboards and the windshields 
of automobiles placarded with the legend '^Vote YES on Ques- 
tion 5” or ^^Vote NO on Question 14” and responding to the in- 
fluence of reiteration they do it. This is particularly true of com- 
plicated or technical issues which so often find their way upon 
the ballot, — the method of taxing financial values, for example, 
or the qualifications for admission to the various professions, or 
the details of a pension plan for school teachers. To submit such 
matters to a popular vote is to refer the decision to a supreme 
court of ignorance. 

3. The initiative and referendum merely call for the Yeas and 
Nays, not for a real expression of public opinion. What the voter 
gets is a choice between two fixed alternatives. He may desire 
neither of them. The system of direct legislation assumes that 
every voter is able and ready to give a categorical Yes or No to 
every question of public policy, no matter what it is. The un- 
thinking voter may be able to do this but very few intelligent 
people can express their whole opinion, or their exact opinion, by 
making a cross with two strokes of a lead pencil. Moreover, in 
the case of an initiated measure there is no chance to compromise 
or amend, as in legislatures. The measure must be accepted or 
rejected just as it stands. Laws should be made by the process of 
discussion and deliberation, with opportunity for the adjustment 
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of conflicting interests, not by resort to the crudities of the cate- 
gorical imperative. 

Finally, the initiative and referendum place an added burden upon 
the voters. They lengthen the ballot, increase the expense of elec- 
tions, and are a joy to every fanatic who wants to put his hobby 
before the whole people at the public expense. Moreover, as is 
well known to the initiated, you can sell a legislative nostrum to 
the populace just as you sell a brand of chewing gum or breakfast 
cereal, namely, by persistently advertising it. And advertising is 
merely a matter of spending money. Hence the initiative and 
referendum give a distinct advantage to those proponents of any 
measure who have the funds and are willing to use them in organ- 
ized propaganda — using the newspapers, the billboards, the motion 
picture flash and the radio “plug” for this purpose. As for the 
ordinary citizen who has no oiie to organize him and spend money 
on his behalf — he does not stand to gain much from these as- 
sertedly democratic proceedings. 

The weight These are the chief arguments, for and against, as they are 

arguments, commonly put forth by the two sides. The supporters of direct 
legislation magnify its merits; the opponents overstate its defects. 
Direct legislation has not put an end to the power of political 
bosses, or destroyed the party system, or eliminated the influence 
of the pressure groups, or made all the laws as righteous as the 
Ten Commandments. Lawmaking continues to be a racket, more 
or less, with organized minorities bludgeoning the whole people 
in the people’s name. On the other hand direct legislation has 
not led to the unbridled rule of the demagogue nor has it seriously 
impaired the fundamental rights of the citizen. Laws passed by 
means of the initiative and referendum have been, on the whole, 
no better and no worse than laws passed by legislatures. The 
probability is, if one may venture a guess, that less use of direct 
legislation will be made as time goes on. This does not mean, 
however, that the system will be valueless. It still remains a 
highly important weapon of last resort which the people can use 
if they need it. At any rate no one need hesitate to make up his 
mind on the general issue, for he will find himself in good company 
whichever side he takes. 

The recall. Commonly associated with direct legislation is the recall. It 

may be defined as the right of a designated number of voters to 
demand the immediate removal of the governor, or any other 
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elective officeholder and to have their demand submitted to the 
voters for decision. A petition for removal is drawn up and cir- 
culated for signatures; when enough signatures have been obtained 
it is presented to the proper authorities, who thereupon order an 
election to decide the matter. The petition usually states the 
reasons for demanding a removal before the end of the office- 
holder's term. If a majority of the voters pronounce in favor of 
the recall, the official steps out at once; otherwise he continues in 
office. Several states now have this provision and in a number of 
instances a public official has been removed by using it. In some 
states the voters express themselves on the recall and at the same 
time vote for a successor; in others there is a second election in 
case the recall succeeds. 

The purpose of the rckcall is to establish a stricter official ac- Its purpose, 
countability. It enables the people to oust any officeholder who 
fails to fulfill his trust. If makes official responsibility continuous 
and direct. On the other hand the recall is a weapon which may 
easily be turned to wrongful use. If used frequently and without 
good reason it would deter the right sort of men and women from 
accepting public office at all. But it has been, in fact, very little 
used, whether for good or bad reasons. It is being held in reserve 
for emergencies, and to that practice there can hardly be much 
objection. 
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THE GOVERNOR 

A government that is ill-executed, whatever it may be in theory, is in practice 
a bad government . — Alexander Hamilton. 

Every state of the Union has established an executive depart- 
ment, independent of the legislature. This executive department 
consists of a governor and various state officials such as the 
lieutenant-governor, secretary of state, treasurer, attorney-general, 
auditor, and superintendent of education. In addition each state 
has various administrative officers (bank commissioner, super- 
intendent of charities, state librarian, fish and game commissioner, 
etc.) and a number of administrative boards, such as a board of 
health, a public utilities commission, a highway commission, a 
board of agriculture, a prison board, and so on. 

What is the difference between an executive official and an 
administrative official in state government? It is this : the executive 
branch of the government is established by the constitution and 
consists of high officers who have a considerable range of discre- 
tionary power. Their functions are usually set forth in the consti- 
tution and cannot be controlled by the legislature. The admin- 
istrative positions in state government, on the other hand, have 
mostly been created by law, and hence their duties are deter- 
mined by the legislature. But the line between the two is not 
hard and fast. In some of the state constitutions there are provi- 
sions relating to officials and boards which in other states are 
left to be dealt with by statute. In common parlance the higher 
state officers are called executive while the lower ones are called 
administrative. 

The governor is the chief executive officer in state government. 
He occupies the oldest executive office in America. More than 
three hundred years ago, before the first colonial assembly was 
called into existence, the position of governor made its appearance 
in Virginia, and it has continued as a New World institution ever 
since. Each of the thirteen colonies had a governor before the 
Revolution, and when the colonies became states they provided 

620 



THE GOVERNOR 


621 


in every case for continuing the office. In some of them the func- 
tion of electing the governor was given to the people, but in the 
majority of the thirteen original states it was left with the legisla- 
ture. Gradually, however, this plan of legislative election was 
abandoned, and today the governor is everywhere chosen by 
popular vote. 

Candidates for the office of governor are nominated in most 
states by state-wide primaries, but in some states the nominations 
are made by party conventions composed of delegates from coun- 
ties or assembly districts. None but citizens are eligible as candi- 
dates for the governorship; there is usually a requirement of at 
least five years residence in the state, and the customary minimum 
age-limit is thirty years. The election is by secret ballot, and a 
plurality of votes is ordinarily sufficient to determine a choice 
at the final polling. In a few states, however, a clear majority 
is required; otherwise, the choice is made by the two houses of 
the state legislature in joint session.^ The election of the gov- 
ernor is everywhere a party contest; but in states where one polit- 
ical party controls a large majority the real contest takes place 
at the primary and the subsequent election is a mere formality. 

The governor's term is either two or four years in all the states 
but one. It is two years in twenty-four states, four years in 
twenty-three of them, and three years in New Jersey. The tendency 
of late has been towards the four-year term, and this longer term 
is particularly desirable in states where the legislature meets only 
once in two years. Governors in nearly all the states are eligible 
for reelection, and reelections are common. Salaries range from 
three thousand dollars in South Dakota up to twenty-five thousand 
dollars in New York. 

All the state constitutions make provision for filling the gover- 
nor’s post in case it should become vacant during the term for 
which he was elected. Such vacancy may be by reason of the 
governor’s death or through his removal by impeachment. The 
lower house of the legislature, following the federal analogy, has 
the power to begin impeachment proceedings, while the upper 
house hears and determines the issue. Occasionally, however, 
as in New York, the justices of the highest state court sit with 
the upper chamber during the trial. A verdict of conviction, which 
usually requires a two-thirds vote, ousts the governor from office 
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and may disqualify him from ever again holding any civil office 
in the state. As a matter of history few governors have been removed 
from office in this way, — only four within the past sixty years. 

In about a dozen states the governor may be removed from 
office by means of a recall election. This involves, as has just 
been explained, the filing of a petition bearing a designated num- 
ber of signatures with a request that the matter of removing the 
governor be placed before the voters at an election.^ Reasons, 
as a rule, must be given in the petition for a governor’s recall 
but they need not amount to allegations of misconduct such as 
v/ould be required for his impeachment. Thus far only one gov- 
ernor has been removed from office in this way — Governor Frazier 
of North Dakota who was recalled in 1921. 

When a governor is convicted on impeachment, or dies in office, 
or resigns, he is succeeded in about two thirds of the states by the 
lieutenant-governor. This official is ordinarily chosen for the same 
term as the governor and by the same process of popular election. 
His main function, apart from that of being the governor’s heir- 
apparent, is to preside in the state senate. In a few states he does 
not have this function but is the presiding officer of the governor’s 
council. Failing the lieutenant-governor (or in states where there 
is no such officer), the succession to the governorship descends 
upon the secretary of state, or the president of the state senate, 
or the speaker of the lower chamber, as the state constitution 
may provide. If a governor is removed by means of the recall, 
however, this order of succession does not go into effect. His 
successor is chosen by the people either at the time of the recall 
or at a special election soon afterwards. 

Powers of the Chief Executive 

The powers of the governor are for the most part executive 
powers. The theory of American state government is that a gov- 
ernor has no legislative functions, and some of the state constitu- 
tions expressly prohibit him from exercising any. But in this 
case, as in so many others, the practice of government has run 
away from its design.^ The governor’s participation in lawmaking 
is, in fact, both extensive and active ever 3 nvhere — no matter 

1 For a full discussion of the procedure followed in one of the states see F. L. Bird 
and F. M. Ryan, The Recall of Public Officers: A Story of the Operation of the Recall 
in California (New York, 1930). 

“ H, C. Black, The Relation of Executive Power to Legislation (Princeton, 1919). 
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what the constitution permits or prohibits. Anyone familiar with 
the realities of state politics can give you plenty of illustrations. 
The governor may call special sessions of the legislature. At 
such sessions, as a rule, the legislature can consider no matters 
except those specified in the call. Even at regular sessions the 
governor initiates legislation, promotes it, often pushes it through 
both chambers by the weight of his oflicial influence, and signs it 
after it has passed. He is at all times potentially, and much of the 
time actually, a participant in the lawmaking process. 

Why do we have this palpable contradiction between the theory 
and practice of state government? The constitution of Massachu- 
setts, for example, declares that ^^the executive shall not exercise 
legislative or judicial power or either of them,” yet every governor 
of Massachusetts proposes laws in his messages to the state legisla- 
ture, actively urges them, and uses his influence to ensure their 
passage. In other states the chief executive is similarly active 
in the process of lawmaking. The governor, as a matter of fact, 
exercises more real legislative power than any dozen members of 
the legislature. ^^More than half my work as governor,” wrote 
Theodore Roosevelt, ^^was in the direction of getting needed and 
important legislation.” 

The reason for this may be found in the close relation which 
exists between lawmaking and the party system. Members of 
state legislatures are elected on a party basis, pledged to carry 
out the platform of their party. And as a rule, though not always, 
the governor is the recognized leader of the party which controls 
a majority in the legislature. When, therefore, the governor 
insists that some particular measure be passed or rejected, he 
does not speak as the executive head of the state government but 
as the leader of his party in the state. His recommendations may 
be communicated to the legislature in formal messages, or in- 
formally by conferences with prominent members of his own 
party in the legislative chambers. The latter is the way in which 
the governor exercises most of his influence upon lawmaking. 
Outwardly he may appear to be keeping his hands off, while day 
by day in his private office he is dexterously pulling the strings 
to get what he wants. 

Members of the legislature, moreover, are under the spell of a 
governor’s influence. They are interested in appointments which 
he is going to make; they are concerned about the passage of bills 
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which will come before him for assent or veto; they have a real 
interest in appropriations which he may or may not recommend. 
By the strategical use of his executive discretion in these matters 
a governor can, if he so desires, put pressure on senators and 
assemblymen to help him with his own legislative program. Legis- 
lators are human, and the governor has his loaves and fishes to 
distribute. 

Moreover, if worst comes to worst, the governor can appeal 
unto Caesar. He can arouse public opinion against the willful men 
who are obstructing his efforts to carry out his pledges. He can 
send statements to the newspapers in denunciation of the obstinate 
legislators, or he can betake himself to a radio" station and give 
them an ethereal panning. He can always get his side of the case 
before the people while the legislators h^ve no effective way of 
making a reply. There are too many of them and their babel of 
rejoinders only confuses the public ear. The governor has a great 
advantage in all this, for his own mind is unanimous whereas 
that of the legislature is not. A house divided against itself cannot 
stand — which is true of a house of representatives. Thus the 
governor's activity in lawmaking is not founded on constitutional 
theory but on the logic of facts. If you desire to know how extensive 
this power is, do not look for it in the state constitution. Just go to 
the state capitol and watch the legislators flitting in and out of the 
governor's antechamber. Then listen to what they say on the floor. 

The framers of the thirteen original state constitutions were 
afraid of executive tyranny. This fear was a legacy from colonial 
days when the governor had to carry out the high-handed instruc- 
tions which came to him from England. At any rate governors 
were in ill-repute during the years immediately following the 
Revolution, and in the constitutions of the thirteen original states 
the governor's office was reduced to one of relatively small impor- 
tance. As Madison expressed it during the debates in the federal 
convention of 1787: ‘^The executives of the states are in general 
little more than ciphers; the legislatures omnipotent." 

But if they were ciphers" at the outset, the governors did not 
long remain so, and they are assuredly nothing of the sort today. ^ 
Legislatures, in due course, encountered their season of unpopular- 


^ M. C. Alexander, The Development of the Power of the Executive in New York 
(Northampton, Mass., 1917), and Charles J. Rohr, The Governor of Maryland: A 
Constitutional Study (Baltimore, 1932). 
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ity and whenever state constitutions were revised, or new ones Thegov- 
adopted, the governor’s powers were enlarged. For example, the power; its 
veto power was withheld from him in most of the original thirteen 
state constitutions for the reason that it seemed to be too despotic 
a power to be placed in the hands of any one man. But having 
been given to the president by the federal constitution, the idea of 
placing a similar power in the hands of the governor gradually 
gained in public favor, and one state after another adopted it 
during the course of the nineteenth century. Today the governor 
has a power of veto in every state except North Carolina. 

In principle and in practice the governor’s veto power and the How the 
veto power of the President are much alike. ^ With a few minor exercised, 
exceptions every bill or resolution which passes both houses of the 
state legislature must b^ presented to the governor for his signa- 
ture. Like the President he has three options: he may sign it, or 
within the prescribed period send it back without his signature, or 
do neither. In the first case it becomes a law. In the second case 
it does not become a law unless both houses of the legislature, by a 
prescribed majority (usually two thirds or three fifths) pass the 
measure over his veto. In the third case, at the expiration of the 
prescribed time (from three to ten days) it becomes a law without 
the governor’s signature, provided the legislature does not in the 
meantime end its session, in which case it does not (in some states) 
become a law but receives the ‘^pocket veto.” In a few of the states 
which have no pocket veto the provision is that if the legislature 
adjourns before the time-limit for a regular veto has expired, the 
governor may withhold his assent and send measures back at the 
beginning of the next session, otherwise they become laws. Most 
of them, however, do not have this arrangement but provide that 
when the legislature adjourns within the time-limit, such action 
automatically kills all bills which the governor does not subse- 
quently approve. 

During a legislative session the governor has a relatively short The leeway- 
time in which to make up his mind whether he will sign or veto 
a measure — sometimes only three to five days. This is long enough session, 
when bills come to him one at a time. But in the closing days 
of a session they arrive by the dozen — sometimes twenty or 
thirty in a batch. Of course it is impossible for any governor to 

1 For example, see N, H. Debel, The Veto Power of the Governor of Illinois (XJrbana, 

1917 ). 
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examine all these bills within the time allotted. Hence many of the 
states provide that the governor shall have a longer leeway, some- 
times thirty days, in which to sign or veto bills after the legislative 
session comes to an end. This is a sensible provision and one which 
all the states ought to make, unless they can find some way of re- 
ducing the congestion of bills in the closing days of the session. 

The President of the United States cannot veto individual 
clauses or items in any measure passed by Congress, but in most 
of the states the governor has this right with respect to acts passed 
by the legislature. In the case of bills which provide, item by item, 
for the appropriation of public money, this power of partial veto 
is a very useful one. It means that a governor is not faced with the 
alternative of letting an objectionable item pass or else tying up the 
entire list of appropriations. The right to veto individual items 
makes the governor a consenting party to every dollar that is 
spent — save in the few cases where the legislature passes an item 
over his veto. 

On the other hand the practice of giving the governor power to 
strike out, or reduce, individual items in an appropriation bill has 
developed some objectionable features. It has occasionally enabled 
a governor to put undue pressure on those legislators who are deeply 
interested in particular appropriations and who consequently find 
it prudent to help the governor on other measures in order to keep 
him from wielding his axe in retaliation. Likewise it has sometimes 
encouraged the governor's opponents to put into an appropriation 
bill all sorts of favors for their own districts so that the governor 
may have the odium of striking them out. 

Executive vetoes have been much more frequent in state than in 
federal government. They are much more common in some states 
than in others. Occasionally the. vetoes run as high as ten per cent 
of all the measures passed. Much depends, of course, upon the 
relations between the governor and the legislature as respects 
their party afiihations. A governor uses his veto power more 
freely upon a hostile legislature than upon one which his own party 
controls. Yet the entire number of measures vetoed in whole or in 
part is seldom a large fraction of the total number which come to 
the governor's office for approval, and of those that are guillotined 
by the chief executive a good many are intended by the legislature 
to meet this fate. Legislatures often pass measures in order to get 
themselves out of a predicament and get the governor into one. I 
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once asked a state senator how he managed to keep himself so well 
entrenched in his district and get reelected term after term. 
never vote in favor of a tax or against an appropriation/^ he re- 
plied. ‘^1 let the governor balance the budget and take the rap. 
That^s what he’s paid for.” 

It is not by his vetoes alone that the governor manages to stall 
legislation which he does not approve. A hint from his office that 
some measure, if passed, will not receive the executive signature 
is often quite sufficient to prevent its further progress in the legis- 
lature. Senators and assemblymen who are in charge of measures 
inquire from the governor what his attitude is likely to be, and are 
sometimes told that changes must be made or a veto will be 
forthcoming. Thereupon they bestir themselves to get their bills 
amended before final e^aactment. Occasionally a measure is re- 
called by the legislature for some amendment after it has gone to 
the governor’s desk but before he has acted upon it. And in a few 
states the governor has been given the right to suggest amend- 
ments by officially transmitting them to the legislature before the 
final vote is taken. It is true, of course, that the legislature can 
defy the governor by passing any measure over his veto, and this it 
sometimes does; but rounding up the requisite additional votes for 
this purpose is not easy. Taking the states as a whole it has been 
estimated that only three or four per cent of the bills vetoed by 
the governors are ever repassed by the required majority. 

Like the President, the governors have developed a good deal 
of power through the issue of executive orders. Many state laws 
are passed in general terms, leaving it to the governor to provide 
the detailed arrangements. This is desirable in order to give the 
laws a reasonable degree of flexibility. Thus, for example, the state 
legislature may provide that deer or partridge must not be killed 
during a season of more than three weeks in any year, leaving the 
governor to fix by proclamation the exact days on which the hunt- 
ing seasons shall open and close. Or it may stipulate that some 
special commission shall be appointed and shall have such allow- 
ance for expenses (not exceeding a certain sum) as the governor 
may approve. Such executive orders do not constitute legislation 
in the ordinary sense, but they have the force of law and they 
serve to relieve the legislature from consideration of numerous 
details. 

From what has been said in the preceding paragraphs it should 
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not be assumed, however, that governors are principally concerned 
with legislation. They devote their principal attention to execu- 
tive work. This work is varied in character but most of it can be 
grouped under seven heads, namely, (1) appointments and re- 
movals, (2) the general oversight of state administration, (3) finan- 
cial functions, (4) military functions, (5) duties in relation to the 
federal government and to the other states, (6) the granting of 
pardons, and (7) miscellaneous. 

The appointing power of the governor is great, and it is steadily 
growing. Many state constitutions stipulate that the governor 
shall appoint certain designated officers and ^^all others whose 
appointment or election is not otherwise provided for.’^ Time was 
when most of the higher state officials were chosen by the legisla- 
ture, but now very few are selected in that^way. Then the practice 
of choosing such officials by popular election attained considerable 
vogue during the nineteenth century and it still has a strong grip 
in many states as respects a number of the higher administrative 
officers; but in many others these posts, or some of them, are now 
filled by persons whom the governor appoints. This is particularly 
true of boards which have technical tasks to perform, such as state 
boards of health or public service commissions. Heads of executive 
departments (e. g., the state treasurer and the attorney-general) 
which have been established by the state constitution, however, 
are still generally elected by the people. In the exercise of his 
appointing power, in any event, the governor is usually subject to 
limitations, that is to say, his appointments are not valid until 
confirmed. The confirming authority is ordinarily the upper 
chamber of the state legislature; but in exceptional cases, es- 
pecially in the New England states, it is the governor's council. 

This practice of subjecting the governor’s appointments to con- 
firmation is one that harks back to the days of implicit confidence 
in the principle of checks and balances. Fearing “one-man power” 
and the abuse of executive authority, the makers of state constitu- 
tions put various restraints upon it. And in many cases this re- 
quirement of confirmation has proved a wholesome check upon 
governors who otherwise would have repaid their own personal 
or political obligations by giving their supporters a lodgment upon* 
the public payroll. It has availed at times to prevent governors 
from using their patronage as a means of building up political 
machines. 
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But just as frequently, on the other hand, the requirement of 
confirmation has been used to balk a governor's plans for improv- 
ing state administration by the appointment of honest and capable 
officers. The confirming power is a weapon which a partisan state 
senate can hold over the governor's head, forcing him to withhold 
vetoes or to recommend expenditures in which individual senators 
are interested. Whether there have been^more examples of salutary 
restraint or of senatorial intimidation is hard to say. With the 
right sort of a governor no confirmation would be needed; with the 
wrong sort it is doubtful whether the requirement of confirmation 
will keep him frpm bargaining his appointments through. The 
outstanding defect of the system is that it permits an evasion of 
responsibility for appointments. In municipal government the 
power of confirmation, '^which remained for many decades in the 
hands of aldermen or councillors, has been generally abolished, all 
responsibility for appointments being thereby concentrated in the 
mayor. The results have been advantageous. 

The other common check upon the governor's appointing power 
is the civil service system, which exists, however, in only about one 
fourth of the states. The restrictions provided by the civil service 
laws, in states which have such laws, do not cover the heads of 
departments and other high officials. They apply to subordinate 
appointments only. Where there is a civil service or merit system 
the governor does not have full discretion as regards these minor 
positions. He must make the appointments from eligible lists" 
which are prepared as the result of examinations held under the 
auspices of a civil service board. These examinations are usually 
open only to residents of the state, and eligible lists containing the 
names of those who stand highest are then certified to the head of 
the department in which the position is to be filled. 

But this system has encountered various obstacles of a practical 
sort. Sometimes it has been administered by pliant civil service 
boards which manage to find loopholes through which the prot4gfe 
of the politicians can be slipped into office. Legislatures have also 
interfered in some instances by providing that former service men 
must be given a veterans' preference," that is, they must be 
placed at the head of the eligible lists, or given a substantial extra 
credit, if they pass the tests at all. This creation of a privileged 
order has had a depressing effect upon the whole merit system. 
Unfortunately, moreover, it is the failures in other lines of work 
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who too frequently become candidates for positions in the public 
service. Capable and self-reliant young men and women rarely go 
hunting for minor government jobs; they are looking for something 
that offers a better opportunity of advancement. Accordingly it 
sometimes becomes difficult to select a single first-class appointee 
from a whole roomful of applicants. 

The civil service system would bring better results if greater 
efforts were made to recruit high grade candidates for the ex- 
aminations. Merit, moreover, should determine not only appoint- 
ments but promotions. Thus far it has had relatively little to do 
with promotions, and hence there is little incentive to exert one’s 
self after getting into the service. Promotions continue to be 
made, for the most part, on a basis of seniority, or political influ- 
ence, or the personal favoritism of department heads. When 
promotions are made the public employee who has worked dili- 
gently often finds himself superseded by someone who has spent 
his time making friends among the politicians. 

Some system of promotion based upon efficiency-ratings ought 
to be devised, but although several attempts have been made 
in this direction none has as yet proved altogether successful. 
Nor is it easy to devise a fair and workable plan, for general 
merit in a public employee is something that cannot be measured 
by any mechanical scheme of ratings, plus and minus. On the 
other hand, unless the mechanism is made inflexible you will find 
that political favoritism creeps in. Give the appointing authority 
the right to depart from the fixed routine and the danger is that 
he will show partiality under the guise of “placing emphasis on 
character and personality.” 

Along with the power of appointment goes the power to suspend 
or to remove state officials. Authority to suspend an official from 
office appertains to the governor in most of the states, but gov- 
ernors do not, as a rule, have unrestricted power to dismiss even 
those officials whom they themselves appoint. Charges must 
usually be filed, hearings given, and in some states the concurrence 
of the upper chamber of the state legislature is required. Here, 
again, the restriction has often availed to forestall arbitrary and 
unjust removals, but quite as often it has served to keep in office 
men of political influence whose general inefficiency and indolence 
amply warranted dismissal. When officials are appointed under 
civil service rules, moreover, they may be removed only by com- 
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pliance with such formalities as the laws prescribe. These usually 
afford adequate protection against dismissal save for reasons of 
actual misconduct or gross incompetence. 

Second, the governor is charged with a general supervision 
over the enforcement of the laws and the conduct of the staters 
administrative affairs. Just how much actual authority he can 
exercise in this capacity depends in part upon the personality 
of the governor and in part upon the nature of his legal relations 
with other state officials. A dominating personality in the gov- 
ernor's chair, if he have public opinion as an ally, will usually 
compel other state officials to help carry out his policy, no matter 
how independent of his actual control they may be. His prestige 
and authority as a party leader can also be helpful in this direction. 

Yet the governor’s executive supremacy in state government 
is far from being so complete as is that of the President in national 
affairs. It is here, more than at any other point, that the analogy 
between the two positions fails to hold. The President appoints 
the heads of all federal departments and likewise the members 
of all the administrative boards in Washington. He can remove the 
heads of the national departments at will. His control over them 
is well recognized, and his responsibility for their actions is com- 
plete. But the heads of state departments, in many instances, 
are not chosen by the governor and cannot be removed by him. 
Some of them are elected by the voters. When a governor comes 
into office, moreover, he usually finds various high officials and 
members of administrative boards who were appointed by his 
predecessors and whose terms have still some years to run. His 
control over the actions of such men must at best be imperfect 
and incomplete. Occasionally he may find them intriguing against 
him for their own political advantage. Public opinion holds the 
governor responsible for the entire conduct of state administration 
and does not usually take account of the practical limitations on 
his power. 

Third, the governor has been acquiring, in some of the states, 
financial powers of great importance. Until two or three decades 
ago the annual appropriation bills were drafted, in almost all 
cases, by committees of the legislature. They were put through 
one by one and were not embodied in a consolidated budget. 
But more recently a reform in the making of appropriations has 
gained headway and many .of the states have installed a regular 
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budget system. In most of these states, moreover, the function 
of preparing the annual budget and of transmitting it to the 
legislature has been given to the governor or to some official under 
his control. No more need be said on this topic at this juncture 
for it will be fully discussed a little later. ^ 

Fourth, the governor has certain military powers, but these 
are not now so extensive as they used to be. Nominally he is 
commander-in-chief of the state militia or national guard except 
when this body is called into the federal service. His functions, 
however, are determined by law, and for the most part they are 
actually performed by an adjutant-general or some similar officer. 
As commander-in-chief of the militia the governor may appoint 
officers unless the constitution directs differently, or the legislature 
makes some other provision, as it often ^does. Each state has a 
body of laws relating to the organization of its militia, and these 
laws, like all other laws, are for the governor to carry out according 
to their tenor. When the state militia is mustered into the national 
service, the governor ceases to have anjrthing to do with it, and even 
in time of peace the authority of the federal war department is now 
very extensive, having been made so by the army organization act.^ 

Usually the state constitution and laws authorize the governor 
to call out the militia in time of riot or other civil disorder. This 
may be and commonly is done on the request of the mayor or 
other executive head of the municipality in which the disturbance 
has arisen, but governors as a rule have the right to act upon 
their own initiative as well. When the aid of federal troops is 
required by any state to quell internal violence, the governor 
may call upon the President of the United States for this assist- 
ance, provided the state legislature is not in session. If it be in 
session, the legislature by resolution makes the request for federal 
troops. Many of the states have established a state police force 
or constabulary. These bodies of well-disciplined men can be 
quickly mobilized to deal with disorder in any part of the state. 
They are at the disposal of the governor when an emergency arises. 

Fifth, there are powers and functions which the governor exer- 
cises in relation to the federal government and the other states. 
He has become the recognized medium of official intercourse be- 
tween his own state and the federal authorities. When the national 

1 See helow. Chapter XXXVIII. 

- See above, pp. 461-462. 
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government has anything to say to the states it communicates 
with the governors. While no specific constitutional obligations 
are imposed upon the governors in the way of assisting the national 
government to perform any of its functions, the practice is to 
call upon them when occasions arise. ^ During the Civil War 
President Lincoln asked the northern governors to assist in organ- 
izing the Union forces, and they promptly responded. Again, 
in the work of raising the national army during the World War 
the governors were asked to recommend persons for service upon 
the various draft boards, and in various other capacities. Finally, 
during periods of, economic depression the national government 
has frequently called upon the governors for cooperation in relief 
enterprises. 

The governor is also the channel of official communication 
between his own state and other states. His functions in relation 
to the extradition of fugitives from justice have been already 
referred to.^ When one state desires to sue another in the Supreme 
Court, a statute authorizing the suit is usually passed by the 
legislature; but the governor is regarded as having authority, 
on his own initiative, to institute any such suit for the protection 
of his state. He is also supposed to do what he can in the way of 
keeping his own state in good relations with the other states. 

In this connection one may mention the governors’ conference 
which is held each year to consider questions of common interest 
to the states. Originally it was hoped that these annual confer- 
ences would promote uniformity of legislation among the states 
but this hope has not been realized. The reason may be found 
in the fact that the conferences have developed into social outings 
for the busy chief executives who attend them and spend relatively 
little time in serious deliberation. They have served a good pur- 
pose, however, by providing a place for the interchange of opinions 
concerning a variety of state problems. 

Sixth among the governor’s executive powers is the power to 
pardon or reprieve offenders who have been convicted in the 
state courts. Pardons may be either absolute or conditional. 
But his pardoning power is not everywhere unrestricted. In 
many of the states the power to pardon rests with the governor 


1 See the article by A. N. Holcombe on “The States as Agents of the Nation’* 
in Southwestern Political Science Quarterly y I, pp. 307-327 (March, 1921). 

2 See above, pp. 557-558. 
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alone, but in a number of them his authority has been limited 
by the requirement that he must act in conjunction with a board 
of pardons or with some such body.^ One reason for limiting the 
governor’s discretion in matters of executive clemency is the fear 
that it may be used by a governor for personal or political ends. 
Some governors, indeed, have used their pardoning power too 
freely and unwisely. It should be emphasized that a governor has 
no authority to pardon anyone who has been convicted in a 
federal court. That power belongs to the President. 

Finally, the governor has various powers which must be classed 
as miscellaneous because no other designation^ will cover them. 
He may issue an order for a special election whenever a vacancy 
occurs in the legislature; he appoints a United States senator if a 
vacancy occurs when the state legislature is not in session (pro- 
vided it has authorized him to do so) ; he is ex-officio a member of 
various state boards and commissions; he attends a large number 
of official functions, receives distinguished visitors who come to 
the state capitol, reviews parades, signs documents by the hun- 
dreds, holds conferences with party leaders, listens to applicants 
for appointments (and to their insistent friends), attends a con- 
ference of all the governors which is held once a year, and makes 
a speech somewhere every few days. He listens to the requests of 
delegations and has to plough his way through reports of pitiless 
length. Between times he dedicates new public buildings, graces 
the head table at banquets, receives honorary degrees at college 
commencements, and gets a little home life if he can. 

From all of which it will be realized that the office of governor is 
no sinecure. It demands sound judgment, a steady head, and un- 
remitting industry. He who holds the post is much in the public 
eye and continually under the fire of criticism from his political 
opponents. A governor is not only expected to do the work of 
three or four men but he is counted upon to achieve results which, 
owing to the division of authority between himself and the legisla- 
ture, are not always within his power to secure. He is blamed when 
things go wrong — when industry slackens and workers are out of 
employment, or when the price of living goes up, when taxes are 
high, or when there is a crime wave. 

Hence few governors go out of office with undiminished popular- 

^ For a full account see Christen Jensen, The Pardoning Power in the American 
Staies (Chicago, 1922). 
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ity. Most of them, it may be suspected, cherish the ambition to 
attain higher political honors and not a few have seen this ambition 
gratified by one or more terms in the chief executive office of the 
nation. Rutherford B. Hayes and William McKinley of Ohio, 
Grover Cleveland, Theodore Roosevelt, and Franklin Roosevelt 
of New York, Woodrow Wilson of New Jersey, and Calvin Coolidge 
of Massachusetts — seven Presidents out of the last thirteen — were 
governors of their respective states before going to the White House. 

When one surveys the office of governor in its origin, its develop- 
ment, and its present status, there can be no question that it has 
greatly increased its powers during the past hundred years. In the 
early days of the Union the post was one of some dignity and 
honor. But the influence of the governor upon legislation, his 
patronage in appointments, his financial functions, and his power 
as a party leader were all of them far less extensive at that time 
than they are today. During the intervening years the actual 
powers of the state governor have everywhere been steadily in- 
creased, but curiously enough, this has not correspondingly en- 
hanced the dignity of the governor's position. Men sometimes leave 
the governor's chair to become United States senators nowadays; 
it was not so a century ago. Some years ago a book appeared with 
the title Our American Kings, It was a study of outstanding gov- 
ernors. The author demonstrated that the chief executives of the 
larger American commonwealths exercise more real power than 
any of the surviving European monarchs possess. 
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STATE ADMINISTRATION 

Support the state governments in all their rights, as the most competent 
administrations for our domestic concerns . — Thomas Jefferson, 
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State administration represents the carrying-out of policies 
determined by the legislature. At the first establishment of state 
government in America there were, in addition to the governor and 
the lieutenant-governor, a small number of administrative officials, 
notably a secretary, a treasurer, and amattorney-general. Some- 
times these officials, with a few additional elective members, 
formed a governor’s council, an institution which still survives in a 
few states of the Union. The secretary kept the official records, the 
treasurer served as custodian of the public funds, and the attorney- 
general prosecuted suits in the name of the state. The functions of 
the other officers were equally few and simple. 

But presently other officials were added to the list and chosen 
in the same way, an auditor or comptroller, a superintendent of 
education, a commissioner of labor, and so on, each at the head of 
a new department. Then, with growth in population and the 
consequent increase in problems, still other administrative depart- 
ments were established, sometimes headed by a single state official 
and sometimes by a board. This development, which has led to an 
almost complete disintegration of state administrative functions, is 
largely the product of the last fifty years. In all the larger states 
these officials and boards have multiplied to formidable proportions, 
and in some of them the total number of separate administrative 
agencies has now reached sixty, eighty, even one hundred or more. 

The changing relation between government and business has 
been partly responsible for this elaboration of administrative 
machinery. The era of non-interference in business enterprises 
has been rapidly drawing to a close. Banks, other financial institu- 
tions, insurance companies, railroad, express, telegraph, telephone, 
lighting, street railway, and other public service corporations have 
been brought within the provisions of regulatory laws. To enforce 
these legal regulations it has been necessary to establish boards and 

636 
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commissions of all sorts. Laws relating to the conditions and hours 
of labor, especially for women and children, laws relating to sanita- 
tion in industrial establishments, laws providing for workmen’s 
compensation, for minimum wage scales in certain employments, 
for the adjustment of labor disputes, for old age pensions, — all this 
legislation has been crowding its way to a place upon the statute- 
books during the past generation. These have also brought in 
their train a host of new administrative agencies such as state 
bureaus of labor, industrial accident boards, minimum wage com- 
missions, and so on. The public insistence on social-welfare legisla- 
tion, moreover, has put many new regulatory laws on the lawyers’ 
shelves — and such laws almost always demand new machinery for 
their enforcement. A law relating to motion pictures, for example, 
becomes father to a censorship board; a law relating to fire preven- 
tion makes a job for a fire prevention commissioner. Some states 
have enacted laws to regulate boxing bouts and horse racing. 
Forthwith a boxing commission and a racing board are added to 
their administrative machinery. 

Apparently all regulatory laws beget officials and boards. And Whyregu- 
such laws would be relatively futile unless they possessed this increases 
fecundity. For the boards serve a dual purpose. First, they see to jdminis- 
it that the detailed and intricate provisions of the laws are carried chinery. 
into effect ; they receive complaints and adjust them; they prosecute 
violations. Second, they provide the legislature, when it undertakes 
any new step in the way of regulation, with a source of information. 

It is absolutely impossible to incorporate in any law specific 
provisions for every case that may arise. Hence the legislatures 
try to make the provisions broad, and then leave their specific 
application to men appointed for the purpose. In a word, the 
strict insistence upon a government of laws has given way under 
the pressure of problems which cannot be solved by a government 
of that sort. 

But there is another reason why the machinery of state adminis- The lure 
tration has become so extensive, with its far-flung array of officials payroll, 
and boards, commissions and commissioners, bureau chiefs, direc- 
tors, deputies, superintendents, inspectors, auditors, examiners, 
and all the rest. The reason is that each new agency provides some 
jobs, and every new job is a lifesaver for some politician’s friend. 

There is nourishment in helping the process along, and none in 
fighting it. 
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Public administration grows by what it feeds on. More adminis- 
trative work calls for more administrators; then the additional 
administrators devise more work to do. A new state department 
usually begins in a small way — with a single official or a small 
unpaid board. A little six-by-ten office in an unfrequented corner 
of the state capitol serves as the initial headquarters. But not for 
long. The fledgling board decides that it must justify its existence 
by finding work to do. And having found more work it asks for 
more power, more money, more officeroom, a clerk, and a couple of 
stenographers. These presently expand into a roomful of helpers, 
male and female, who are somehow kept busy each day from nine 
o^clock till five. A few more years and the office has spread over a 
whole wing of the capitol and its call on the state budget runs into 
many tens of thousands. That is the stqry in a paragraph. With 
sundry variations it has been repeated in American state adminis- 
tration a great many times. 

Just try to halt this expansion and what will you find? At once 
the officials and employees of the department mobilize all their 
political friends, and friends of their friends, to prevent any inter- 
ference. Other departments realize that their turn may come next, 
and hasten to the rescue. Delegations wait on the governor to 
plead, to warn, to threaten. Wires are pulled from all directions 
until every member of the legislature is importuned not to interfere 
with the absolutely indispensable” work which the department is 
doing. The only people interested in your proposal to economize 
are the taxpayers and they wonT take the trouble to attend legisla- 
tive hearings. So the expansion keeps right on because the only 
people who could stop it are too busy to interfere. 

Some state departments are established in accordance with 
provisions of the state constitution, in which case the legislature 
has very little control over them except that it can reduce their 
appropriations. Others are established by law and can be abolished 
at any time. Some are headed by a single director or commissioner 
while others are managed by a board — ^usually of three or five 
members. Whether the single or plural head is to be preferred 
depends on the nature of the work to be done. If promptness, 
firmness, and vigor of action is needed, as in the office of the state 
auditor, the desirability of concentrating authority is self-evident; 
but if deliberation, continuity of policy, and the representation of 
varied interests is desired (as in the administration of the state 
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university), then it is equally obvious that a board of regents will 
best serve to achieve these ends. Some heads of departments are 
elected by the people while others are appointed by the governor, 
either with or without confirmation by the state senate.^ Where 
skill and experience are required it is difficult to obtain these 
qualities by the process of popular election. When a department 
head is elected by the people, moreover, the governor has no 
effective control over him. This is a weakness because the governor 
is held responsible for efficiency and harmony in all branches of 
state administration. 

In general the head of each department, be it a single director General 
or a board, is responsible for the management of its affairs. All 
subordinate officials in the department are appointed by the de- 
partment head, althoughnn some cases the governor’s approval is 
required and in states where civil service regulations have been 
established they must be taken from the eligible lists. Dismissals 
and suspensions are also ordered by the head of the department, 
subject to the laws and regulations which govern such actions. 

Within their own fields of jurisdiction the heads of departments 
authorize expenditures from appropriations which have been 
made to them by the state legislature and issue administrative 
orders or regulations in connection with their departmental 
activities. Such orders, if issued within the scope of their authority, 
have the force of law. 

In most of the states the administrative departments are now Present 
so numerous that they almost defy classification. The greater meift?of 
portion of them can be grouped, however, according to the principal 
functions which they perform. First, there are various officials and tion: 
boards having to do with general administration — executive 
officials they are more properly called. Among these are the 
secretary of state, the treasurer, the comptroller or auditor, the 
attorney-general, the election board, and the civil service com- 
mission. The secretary of state not only keeps the official records The aecre- 
but is entrusted with many other functions such as the distribution state.^^ 
of public documents, the custody of the state seal, and sometimes 
with various duties relating to elections. The treasurer is the 
custodian of the revenues; he also pays out the money when 
authorized by the proper authority. Likewise he issues bonds 
when the state borrows. The auditor or comptroller must approve 

1 In a few eastern states a governor’s council is the confirming body. 
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every bill before the treasurer will pay it; he also checks up the 
treasurer's books and reports regularly to the legislature. The 
attorney-general is the chief prosecuting officer of the state, but 
he also acts as legal adviser to the governor, the legislature, and all 
other state officials. In some states he has a certain degree of 
supervision over the work of district prosecuting attorneys. Elec- 
tion boards, where they exist, control the machinery of polling,' 
but usually do this through local election officials. When there is a 
civil service commission, it supervises the administration of the 
laws relating to the merit system of appointments, holds the 
competitive examinations, and protects the pubhc service against 
the evils of patronage. 

A second group of state departments includes those which have 
to do with sanitation and public health protection. Nearly every 
state has a department of public health with the duty of carrying 
out the laws relating to the collection of vital statistics, the preven- 
tion of disease, and the protection of the people against epidemics. ' 
Usually this department has some degree of supervision over the 
work of local health boards or officials. The laws and regulations 
relating to the public health have become numerous and com- 
plicated in the more populous states; they cover a host of matters, 
such as the registration of births and deaths, the reporting of 
contagious diseases, disinfection and quarantine, the disposal of 
sewage and garbage, the protection of water supplies, the inspec-* 
tion of food, especially, of meats and milk, the abatement of nui- 
sances, and the amelioration of unsanitary conditions in shops and 
dwellings. The drift towards central supervision in public health 
administration has been strong during recent years. Individual 
communities are no longer left to make and apply their own regula- 
tions in this vital field. 

Third, there are the regulatory boards. For a time it was the 
policy of the states to let public service companies (such as street 
railway and electric lighting companies) go unregulated except 
insofar as general provisions could be prescribed in their franchises. 
But administrative machinery for enforcing these general provir 
sions was lacking. The result was that many large corporations, 
particularly those engaged in furnishing water, gas, electricity,- 
telephone service, or transportation, abused their freedom from- 
control and enriched themselves by overcharging the public. Then 
the states woke up and not only stiffened the laws relating to 
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public utilities but established boards to see that these laws were 
enforced. Within this category of supervising bodies there are 
commissioners of corporations, water power boards, railway 
boards, and public service commissions. 

In practically all the states regulating bodies of this sort now 
exist. Their functions are so multifarious that anything akin to a 
complete summary would be impossible here. Some of these 
boards are endowed with large powers to hear complaints and 
adjust them, to make rules on their own initiative, to pass upon the 
reasonability of rates and conditions of service, and to compel the 
submission of financial reports. Others have var3ring degrees of 
lesser authority, and some have powers of an investigating and 
advisory character only. Everywhere, however, the powers of such 
administrative officials and boards are expanding and becoming 
more effective. Their work constitutes a highly important phase 
of state government but it is not always competently performed 
because appointments to regulating boards are sometimes treated 
as partisan patronage. 

Fourth come the boards or commissioners for regulating banks, 
insurance companies, and loan corporations. These branches of 
corporate activity have become subject to increasingly strict super- 
vision in recent years. To compel sound financial methods the 
various state legislatures have passed elaborate laws, and to be 
sure that these laws shall be strictly carried into effect most of 
them have established departments of banking and insurance. 
These departments have power to examine the books of all in- 
surance companies, loan companies, and banks which do business 
under state charters, to audit their accounts, to make sure that 
investments are in legal securities, to insist upon adequate allow- 
ances for depreciation, and in general to promote conservative 
financial management. Many of the states also have a commis- 
sioner of corporations with functions in relation to all corporate 
organizations other than banking and insurance companies. 

For a number of years the states have been extending their 
supervisory activities to the business of selling bonds and shares. 
The rules of supervision are embodied in so-called blue-sky laws” 
and usually provide that no stocks or bonds may be offered for 
sale to the public until adequate information concerning the 
tangible assets behind them has been laid before the bank com- 
missioner or some other state authority, and a permit obtained 
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from him.^ The issuing of this permit does not mean that the 
bonds or stock of a corporation are recommended to the people 
for investment or that the state vouches for the solvency of the 
companies concerned. 

The regulation of industry has also made necessary a consider- 
able addition to the state’s administrative machinery. Until 
comparatively recent years the amount of state control over or- 
dinary industrial and mercantile establishments was relatively 
small. Factories and shops were considered to be outside the 
proper range of government regulation. But this policy of laissez- 
faire has been rapidly passing into the discard, and today the 
state no longer concedes the right of manufacturers and merchants 
to do as they please in their own business — particularly as regards 
their relations with their employees. Hei’ice there has been a flood 
of laws dealing with sanitary conditions in industrial and mer- 
cantile establishments, the hours of labor, workmen’s compensa- 
tion, minimum wages, the employment of child labor, safety ap- 
pliances, the arbitration of labor disputes, and a great host of 
allied matters. Since the summer of 1933, moreover, the legisla- 
tures in many of the states have followed the precedent set by 
Congress and have enacted laws which regulate industry in ways 
designed to decrease unemployment. 

These laws have required, for their administration and enforce- 
ment, an additional quota of ojfficials, boards, and commissions. 
Conspicuous among them are commissioners of labor or labor 
boards whose duty it is to investigate industrial conditions, to 
enforce the laws relating to employment, to see that factories 
are regularly inspected as to their sanitary arrangements and 
their proper equipment with safety devices, to eliminate the evils 
of sweatshop production, and in many cases to mediate in disputes 
between employers and employees. In a few states this last-named 
function is entrusted to a special state board of arbitration or 
conciliation. Provision for the compulsory arbitration of labor 
controversies does not yet exist, however, in any of the states.^ 

^ The term originated in Kansas, where the first law of this sort was enacted in 
1911. The implication was that many mining, gas, oil, and land companies were 
issuing bonds and shares upon assets no more tangible than the blue sky. The 
necessity for “blue-sky laws” in the states has been somewhat diminished, but 
not altogether eliminated, by the action of Congress in regulating the sale of 
securities (see p. 245). 

2 In 1920 the legislature of Kansas passed a law establishing in that state a court 
of industrial relations, its judges appointed by the governor, with power to settle 
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The passing of workmen's compensation laws in nearly all the 
states, moreover, has necessitated the establishment of special 
boards for the detailed administration of these statutes. They 
are called industrial accident commissions or workmen's compen- 
sation boards. The principle at the basis of these laws is that 
when an employee is injured in the course of his work the burden 
should not be placed wholly upon himself, or upon his family, 
or even upon the employer; it should be included in the cost of 
production and thus borne by the entire consuming public.^ Em- 
ployers are therefore being compelled to insure their workmen 
against the industrial accidents which inevitably occur in most 
occupations. They are expected to set down the cost of this in- 
surance as one of their regular items of expense like taxes or fire 
insurance or the replacement of machinery. When machines break 
down, the employer repairs the damage and charges the cost to 
the consumer of his product. But men break down as well as 
machines. It is the intent of the workmen's compensation laws 
that this damage shall be taken care of in the same way. Industrial 
accident boards are established by the state to supervise the 
details, to decide the amount of compensation to be paid, and 
how it shall be paid. Some states allow the employers to insure 
with private companies; others require them to do it through a 
state bureau of insurance. 

Minimum wage laws have also been passed in some states, 
and such action usually adds another to the list of state commis- 
sions. The function of a minimum wage board is to investigate 
the rates of wages paid to women and minors in factories or 
stores and to recommend (in some cases to compel) the payment 
of a minimum weekly wage. The argument is that society as a 
whole cannot safely permit large bodies of women and children 
to be employed at rates which are below the normal standard of 


Workmen’s 
compensa- 
tion laws 
and their 
adminis- 
tration. 


Minimum 
wage laws. 


all industrial disputes of whatever sort in “essential” industries, that is, in indus- 
tries affecting food, clothing, fuel, and transportation. The decisions of the court 
were made binding upon both employers and workers. But this experiment was 
partially wrecked by the action of the United States Supreme Court in declaring 
certain provisions of the Kansas act to be in conflict with the fourteenth amend- 
ment. See Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 525 (1923). 

^ The common law gave the workman redress only when the accident was due 
to the fault or negligence of his employer. It gave no redress when the injury could 
be shown to be due to his own negligence or to the negligence of a fellow-workman. 
And even when the workman was entitled to be compensated he could obtain his 
redress (prior to the passing of the compensation laws) only by bringing suit in the 
regular courts and this was always aji expensive procedure. 
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living; for if such conditions are tolerated, the ultimate cost in 
crime, poverty, disease, and immorality will fall upon the whole 
community. Better it is, therefore, that the consumer should 
pay higher prices for goods than that he should pay less for what 
he buys and then make up the difference (or more than the differ- 
ence) in taxes for the support of jails, reformatories, poorhouses, 
and other institutions which draw so many of their recruits from 
the derelicts of industry. 

Under the terms of the social security act which was passed 
by Congress in 1935 provision for old age annuities and unemploy- 
ment compensation is to be made by the states with financial 
assistance from the federal government. Some of the states, even 
before the enactment of this federal statute, had already made 
provision for the payment of old age pensions. Placing the program 
of social security on a nation-wide basis will now require the estab- 
lishment of agencies in all the states with the function of admin- 
istering the general plan adopted by Congress. The grants-in-aid 
from the federal treasury are contingent upon the approval of 
state administrative arrangements by the national social security 
board. ^ 

Then there is the problem of the poor. Every state has a depart- 
ment under some name assigned to their interests. Commonly 
it has been called the state board of charities, but nowadays the 
tendency is to call it a board of “public welfare.” As a rule the 
state does not give direct relief except in emergencies, but entrusts 
this function to counties, cities, towns, or villages. The duty of 
the state department of charities, public welfare, or public relief, 
is to supervise, assist, and in some measure coordinate the work 
of the local relief authorities. During recent years the state admin- 
istrative services have acted as the agents of the national govern- 
ment in the handling of work relief projects and in the distribution 
of direct relief to persons for whom public work could not be 
provided. Sometimes there is also a department of public institu- 
tions which has charge of establishments maintained by the state 
for the care of the insane as well as for the instruction of the 
feeble-minded, the blind, the deaf and dumb, or the handicapped 
in other ways. This has become one of the big burdens upon the 
state budget. The general supervision of state prisons and re- 
formatories is also a function which requires a department of its 

1 See above, pp. 443-445. 
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own; it may be headed by a single prison commissioner or it may 
be given to a board. 

Every state possesses valuable assets in land, roads, and build- 7. The 
ings; some of them have also harbors, forests, mines, and fisheries, of 
Various departments are given supervisory functions in relation an^lTaturai 
to these natural resources. Among the several states there is the resources, 
greatest variation in the names and the duties of the commissioners 
or other officials who have to do with all such matters. Through- 
out the greater part of the nineteenth century the natural re- 
sources of the country seemed so inexhaustible that they were 
allowed to be wasted for the profit of individuals but to the ulti- 
mate detriment of the whole people. Of late, however, conservation 
has come to be looked upon as not only desirable but necessary. 

This policy, as applied tp forests, fish, and game, has directed 
itself to the work not only of protection but of restoration. In 
the case of harbors, lands, waterways, and roads, the problem has 
been that of improving natural resources and turning them to 
better account. The encouragement of agriculture in its various 
branches has also obtained much greater attention from the states 
as well as from the nation during recent years. So there are com- 
missioners of conservation, harbor boards, highway commissions, 
boards of forestry, boards of agriculture, and a score of kindred 
administrative agencies. 

The department of education is almost ever5rwhere one of the s. The ^ 
most important among agencies of state administration. It was Sf p^uSic^^ 
not always so. In earlier days education was left almost wholly education, 
to the cities, towns, and rural areas to be regulated by local school 
boards according to their own ideas of educational efficiency. 

Even yet the local school board is in immediate control and in 
many cases its discretion is still unrestricted; but steadily the 
state is everywhere taking over a supervising jurisdiction. Every 
state today has a department of education or of public instruction 
under an executive head, commonly called the superintendent of 
education or instruction. Many of them have state boards of 
education as well, and some have special authorities for the super- 
vision of the state university or for the other public institutions 
of higher education, — boards of regents, they are commonly called. 

The functions of a department of education vary with the 
degree of centralized control which the state authorities have 
assumed. In no two states are they alike. In some states the 



646 THE GOVERNMENT OF THE UNITED STATES 


9. Assess- 
ment and 
taxation. 


10. Reg- 
ulation of 
the pro- 
fessions. 


department outlines the program of school studies, chooses the 
textbooks, apportions state funds to local schools, prescribes the 
qualifications of teachers, appoints school superintendents and 
settles nearly all the details of educational policy; in some it has 
more limited powers; and in others, again, its functions are little 
more than advisory. On the whole, however, the tide has set 
towards centralization, towards giving the state departments of 
education more power and leaving less discretion to the local 
school boards. This is defended on the ground that central control 
is necessary for the maintenance of proper educational standards. 

The laws relating to the assessment of property for taxation 
and to the methods of taxing this property have everywhere 
become so involved and technical that new administrative 
agencies for interpreting and applying ^heir provisions have had 
to be created. State boards of assessment or of equalization, state 
tax commissioners, and various allied authorities now figure upon 
the list of departments in many of the states. There was a time 
when virtually complete dependence for public revenue was placed 
upon property taxes. Such taxes were easy to assess and when 
imposed could not be evaded. But with the increase of ^intan- 
gible” property in its varied forms, — mortgages, stocks, bonds, 
franchise-values, bank deposits, notes, and bills payable — the task 
of making this form of wealth contribute its just share of the 
public revenue presents a much more difficult problem. Intangible 
property, when left to be assessed and taxed by the local author- 
ities, often escapes taxation altogether. Taxes on the profits of 
corporations, on franchise- values, and on inheritances also present 
practical difficulties in the way of local assessment. So the states, 
in some instances, have taken the assessment of these taxes into 
their own hands. Frequently, however, a portion of the proceeds 
is turned back to the local authorities. State tax boards or com- 
missioners now exist in most of the states, with constantly increas- 
ing powers for the assessment of property and for the collection 
of corporation, business, inheritance, and income taxes, gasoline 
taxes, and a variety of other revenues. 

In nearly all the states there are various boards whose business 
it is to issue certificates for the practice of different professions or 
trades. There are boards of medical and dental examiners, boards 
of examiners in pharmacy, boards for the licensing of stationary 
engineers, plumbers, chauffeurs, pilots, real estate brokers, nurses, 
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hairdressers, and so on. The list is steadily expanding. In some 
states the courts are charged with the duty of examining candi- 
dates for admission to the practice of law; in others this is handled 
by a board of bar examiners. The general rules concerning eligi- 
bility for license to practice these various professions and trades 
are made by the legislature; but the boards conduct the examina- 
tions and grant the certificates. They have also, in most cases, 
authority to hear charges made against any licensed practitioner 
and to suspend or revoke certificates. The expense of maintaining 
these licensing boards is usually defrayed by the fees which 
applicants are required to pay. 

All the original state constitutions paid particular attention 
to the organization and control of the militia. It was taken for 
granted that the military forces of each state would be largely 
within its own jurisdiction, even though the federal constitution 
gave to the national government certain authority in time of 
peace and complete powers in time of war. The national laws 
(especially the army organization act) have greatly reduced the 
freedom which the several states formerly possessed with reference 
to their national guard establishments; ^ nevertheless all the states 
corf^nue to maintain departments of military affairs. These are 
customarily headed by an officer known as the adjutant-general. 
He is the right-hand man of the governor who is usually the titular 
commander-in-chief. 

In addition to all the foregoing there are various miscellaneous 
boards which look after the odds and ends of state administration. 
Each state has its quota of them. Some have state police depart- 
ments, for example; some have irrigation boards, or mining com- 
missions, or flood-control departments. Other state boards deal 
with relatively unimportant matters and meet only once or twice 
a year. In addition one finds various ad hoc bodies, that is, boards 
created to exercise functions of a temporary nature such as the 
building of a state capitol or the consolidation of the state laws 
or the taking of a census. Such bodies go out of existence when 
their work is finished. Taking the entire category of officials and 
boards, whether permanent or temporary, the number is sur- 
prisingly large. Each board has its own sphere of duty and is 
independent of the others. There is usually no coordination except 
such as the governor may be able to apply. 

1 See above f p. 461. 
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This somewhat detailed enumeration of state departments has 
been undertaken in order to emphasize two features of state 
administration: first, the scope and variety of its tasks, and second, 
the decentralized machinery with which these functions are per- 
formed. Even more extensively than the various departments 
of the national government these numerous boards and officials 
regulate, supervise, and circumscribe the daily life of the citizen. 
They form a great host which is increasing in size every year. 
Taking the entire forty-eight commonwealths there must be at 
least a quarter of a million persons giving their entire time to the 
various branches of state administration. In the national govern- 
ment every administrative ofl&cer, from highest to lowest, is re- 
sponsible to the President. But in state government there is no 
such integrated responsibility to the chief executive. The national 
administration is organized on the principle of personal control 
and responsibility, while state administration relies to a consider- 
able extent upon legal provisions as a means of securing coopera- 
tion and efficiency. They have not always proved to be a safe 
reliance. 

It is well that the top-heaviness, the disintegration, the clumsi- 
ness, and the frequent irresponsibility of state administrative 
machinery should be impressed upon every student of American 
government. At the present rate of increase some of the states 
will soon have more boards than there are members in the legisla- 
ture. This tangled web of administrative organization, wholly 
unplanned in development, represents an endeavor to cope with 
the new and urgent problems which growth in population and in 
the complexity of life have thrown upon the public authorities. 
The situation has been accentuated by the emergencies of the 
past few years. But it embodies a method of administration which 
cannot be expanded indefinitely. The maze of jurisdictions must 
eventuall}^ break down of its own sheer weight. Some of the states 
have been aroused to an appreciation of this fact and have busied 
themselves with programs of admuiistrative reform. They have 
reduced the number of state departments and endeavored to 
centralize responsibility. But this is another story and should be 
reserved for a later chapter.^ 

The shortcomings of state administration, as one may observe 
them at the present day, are not wholly due to the multiplication 

^ See Chapter XL. 
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of departments or to the lack of cooperation among them. Some- 
thing is attributable to the difficulty which the departments en- 
counter in obtaining capable helpers. Positions on the payroll 
of the state are everywhere eagerly sought, to be sure, but this 
is because the remuneration is better, the discipline less strict, 
the hours of work fewer per day, and the holidays more frequent 
than in private employment for service of the same quality. 
Unhappily those who seek the positions, and obtain them, are 
not for the most part persons who would make a conspicuous suc- 
cess in private vocations. Go into the various offices at the state 
capitol and note the leisurely way in which most of the work is 
done. Note also" the enthusiasm with which the exodus of em- 
ployees takes place when (or even a few minutes before) the clock 
strikes five. And why not? Most of these men and women are 
not really interested in their daily routine. The service of the 
state in America has not yet managed to afford real careers for 
young men and women of ability as it does in other countries. 

The lack of a comprehensive and genuine merit system, covering 
not only appointments but promotions, is chiefly to blame for 
this. We chide the employees of the government for not showing 
more ambition and alacrity; but the fault is not entirely theirs. 
Our system of appointing and promoting them is where most of 
the blame belongs. The worker in a private establishment exerts 
himself because he knows that his advancement depends upon it. 
But those who work in the office of the tax commissioner, or the 
registry of motor vehicles, or the bureau of audits, or in any other 
state office are well aware that personal ability and hard work 
afford no certain guarantee of promotion when the time comes. 
Some friend of an influential politician may go over the heads of 
those who have served long and faithfully. It should not be so. 
And when it ceases to be so there will be more interest shown by 
public employees in their work. 
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CHAPTER XXXVIII 


STATE FINANCE 

Finance is not mere arithmetic: finance is a great policy. Without sound 
finance no sound government is possible; without sound government no sound 
finance is possible . — Woodrow WiUon, 

Representative' government owes its origin to financial neces- 
sities. Mediaeval kings summoned the people to parliaments 
because they needed money. And public finance is still the chief 
business of legislatures." Originally this was a relatively simple 
matter because the states did not need much money, and they 
got most of it in the same way. Their expenditures were of very 
modest proportions. Many of them had no indebtedness at all. 
But the days of simplicity and thrift have now gone by. The 
states have been enlarging their activities; they do far more for 
the citizen than they did half a century ago. Doing more, they 
have had to spend more. Spending more, they have needed more 
revenue. Needing more revenue they have had to devise new 
forms of taxation, some of them exceedingly complicated. Elab- 
orate systems of budget-making and budgetary control have had 
to be worked out as a means of keeping expenditures within bounds. 
And notwithstanding this control, many of the states have piled 
up huge burdens of indebtedness. 

State Taxation 

From what sources do the states obtain their revenue? A cer- 
tain amount of financial assistance comes from the federal gov- 
ernment by way of grants-in-aid for highways, public works, and 
other special purposes.^ Some states obtain income from public 
lands (chiefly mineral and oil-bearing lands) which they own. 
But taking the states as a whole the bulk of their revenue is de- 
rived from taxation and of this a considerable portion comes from 
taxes on real and personal property, usually in the form known as 
the “general property tax.'^ This is a tax levied at a uniform 

1 On the system of federal grants-in-aid, see ahone, pp. 474-475. 
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rate upon the assessed value of real property, which includes lands 
and buildings, and upon personal property such as merchandise, 
bonds, stocks, and mortgages. Taxes on property may be im- 
posed by the state directly, but in that case they are collected by 
the county, city, or town, and a portion of the proceeds turned over 
to the state treasury. 

Most of the states formerly maintained in their constitutions a 
provision that taxes on all forms of property should be levied at 
a uniform rate. This requirement was part and parcel of a political 
philosophy which insisted upon the strict equality of all men 
before the law. The natural equality of men ^ was extended to 
their property. Land and buildings, like natural-born citizens, 
were deemed to have been created free and equal. Hence they 
should be made to share equally in the<^burdens of government. 
In these earlier days, moreover, property consisted for the most 
part of tangible things: lands, buildings, merchandise, and slaves. 
What we now call ^Tntangible^^ property, such as mortgages, 
bonds, and stocks, did not then form a large factor in the total 
wealth of the community. 

But all this has now been changed. The growth of intangible 
property during the past half-century has been enormous; today 
it forms the major portion of our entire national wealth. Its dis- 
tribution among the people has become so unequal, moreover, 
that the policy of taxing all kinds of property at a uniform rate 
is no longer justified. Uniformity of tax rates, under such condi- 
tions, is hkely to mean that taxes are not levied in accordance 
with ability to pay but in accordance with inability to evade. It 
is now generally believed that a fairer distribution of public bur- 
dens can be made by classifying property into various forms and 
by letting the legislature impose a different rate upon each. Many 
of the states now permit this to be done, but the requirement 
as to uniformity still remains in some state constitutions. 

Entirely apart from any theory of social justice in taxation 
there is also the practical consideration that when a state attempts 
to tax both tangible and intangible property at the same rate, a 
large portion of the latter escapes taxation altogether and the 
former is forced to bear a disproportionate share of the burden. 
Lands and buildings, machinery and merchandise, cattle and 
grain, are in sight to be levied upon; they cannot easily be hidden 
when the assessor comes around. But intangible wealth does not 
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parade itself to be taxed. Unless the owner comes forward with a 
declaration of its value it is difficult to get it listed for taxation at 
all. Bonds and stocks are stowed away in safe deposit boxes. 

Nobody but the owner knows how much wealth is kept there 
under lock and key. Even penal laws have not always availed to 
make him disclose its true value when such disclosure means that 
it will be heavily taxed. 

It is mainly for this reason that one state after another has Difficulties 
adopted, in recent years, the practice of separating tangible from therSdth. 
intangible property and levying a much lower rate upon the latter 
so that the temptation to conceal it is lessened. This lower rate 
is either placed directly upon the value of intangible property or 
it is levied upon the income derived therefrom. In either case 
there is usually a legal requirement that every owner, trustee, or 
recipient of income (with certain exceptions) must file a sworn 
declaration as the basis of a true assessment. Only in some such 
way has it been practicable to make wealth in the form of secu- 
rities pay its due contribution to the public revenues. In a word, 
the general property tax, under the economic conditions of today, 
is unsound in theory and unequal in its operation. It treats all 
forms of property alike when there are vast differences in the 
various forms of modern property. It leads to tax dodging on a 
large scale and tempts even honest men to evasion — for if they 
paid the general property tax on their stocks and bonds they 
would often be giving up more than half the income from these 
investments. 

Real estate and tangible personal property (such as automobiles, What the 
farm implements, and merchandise) are taxable wherever situated, their raunic- 
even though owned by non-residents. Stocks, bonds, and other 
intangible property may be taxed where the owner resides or 
where the securities are kept. The usual plan, in accordance with 
the principle mobilia sequuntur ‘personam, is to tax such intangibles 
in the state where the owner has his domicile or legal residence. 

The same is true of income taxes when levied by the state. In- 
heritances may be taxed at the domicile of the deceased owner or 
where the inherited property is situated. Not infrequently the 
same inheritance is taxed in both states. Sales taxes are collected 
where the sale takes place, but some states are endeavoring to 
obtain this tax from their own residents even when purchases are 
made by them outside the state. Whether this is an interference 
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with interstate commerce, and hence unconstitutional, has not yet 
been determined. 

There are certain forms of property which the states may not 
tax under any circumstances. Property owned by the federal gov- 
ernment is one of them, — for example, army posts, navy yards, 
federal buildings, national forests, and so forth. The same exemp- 
tion applies to the salaries of federal officers and employees. Goods 
passing across a state during their importation from foreign 
countries, or carried in interstate commerce, are also immune 
from state taxation. The income derived by individuals from 
bonds and other obligations of the national government is also 
outside the state’s power to tax. As a rule, moreover, the states 
do not tax the property of their own cities, towms, townships, or 
counties, and in many states the authorities do not levy upon the 
real estate owned by colleges, churches, and similar educational or 
religious institutions. These exemptions, however, do not usually 
apply to special assessments or local improvement taxes which 
are imposed upon nearby property in order to pay for a street 
widening or some such betterment. These levies are not taxes 
in a legal sense and are not subject to the general rules relating 
to taxation. 

The levying of taxes is always preceded by certain formalities. 
One of these is the making of an assessment. In nearly all the 
states the assessing of property is done by city or county assessors. 
The same lists are then used as the basis of state, county, and 
municipal taxes. All tangible property is supposed to be assessed 
at its fair market value or at some specified percentage of this 
value. The assessments are revised from time to time, sometimes 
every year, but for purposes of state and county taxation not 
usually more often than once in every three or five years. Through- 
out the country the work of assessing is rather poorly performed 
because the assessors are usually elective officials with no special 
training for the function of estimating property values correctly. 

When the assessors have finished their task each owner is notified 
of his assessment. An opportunity is given him to appeal if he 
thinks the assessment too high. Such appeals are heard in the 
first instance by a local board of revision or review. This board 
may reduce the assessment or let it stand. A further appeal to 
some higher authority is usually permitted. The state then uses 
these municipal or county assessments as a basis for levying state 
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taxes, but only after provision has been made for securing uni- 
formity. There being different assessors for each city or township 
or county the assessments often show great inequalities, hence a 
state board of equalization (or state tax commission) goes over 
the lists and does what it can to equalize them. This body also 
has the duty of assessing certain types of property, such as rail- 
road, telegraph, and telephone properties which are difficult to 
assess locally because they are scattered in several municipalities. 

While many states place their chief reliance upon the taxation Other state 
of property, either at uniform or classified rates, all of them have 
other forms of taxes, and some derive a large part of their entire 
income from these other sources. The inheritance tax is one of The in- 
them. As the name implies, it is a tax upon inherited property, 
and the rate usually varies according to the value of the inheritance. 

It sometimes varies also with the heir, being lighter in the case 
of near relatives and heavier in the case of more distant ones. 

Small inheritances are usually exempt. One objection to the 
inheritance tax arises from the fact that its proceeds cannot be 
forecast in advance. It may be twice as productive one year as 
compared with the next, depending upon how many rich residents 
happen to die. 

Taxes on the income of individuals and on the income of cor- Taxes oa 
porations are also levied in several states. In the case of individuals 
they are required to make, each year, a sworn statement of their 
taxable incomes. Corporations, especially railroads, street rail- Corpora- 
ways, lighting, telegraph and telephone companies, banks and in- 
surance organizations, are being more and more placed in special 
categories and taxed accordingly. In some states they contribute 
large amounts each year to the public income. Instead of being 
taxed on their income, the corporations are taxed in some states 
on their capital. Such taxes are assessed by the state through its 
own officials, not by local assessors. The methods of assessment 
are sometimes very intricate and none but the tax experts under- 
stand them. 

The need of additional funds, especially for unemployment relief, Revenues 
has forced the states to find new sources of revenue. Hence the sources, 
levying of a sales tax in many of the states. This is a tax of from 
one to three per cent on all retail sales. It brings in a large amount 
of revenue. A special form of sales tax is the gasoline tax which 
has been adopted by all the states. All gasoline for use in motor 
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cars is taxed from one to six cents per gallon, the proceeds being 
usually devoted to the building and maintenance of roads. In 
some states it has been proposed to replace all sales taxes by a 
transactions tax, or turnover tax, which would be levied on every 
business transaction of whatever sort, thus pyramiding the revenue 
accruing from it. In others a ^'severance tax’^ is being imposed. 
This is a tax on the utilization of natural resources, especially 
on coal, oil, ore, and timber whenever these are severed from the 
earth. 

Some of the states also levy taxes on the recording of mortgages 
and on the transfer of shares in corporations. Taxes on motor 
vehicles are common. Some southern states have taxes on various 
forms of business. A few states have poll taxes. Likewise, in 
various states there are excises on liquors, tobacco, chain stores, 
electric current, and on admission to places of amusement. In all 
the states, moreover, there are revenues from fees, licenses, fines, 
forfeitures, the earnings of public enterprises (such as docks, 
canals, or toll-bridges), interest on state funds deposited in banks, 
sales of surplus state property, and so on. 

Almost any tax, taken by itself, can be .shown to be unfair and 
oppressive. Yet it may be quite justifiable as a part of a general 
tax system. The purpose of a general tax system should be to 
raise sufficient public revenue by requiring contributions from 
everyone according to his financial capacity. No single form of 
tax achieves this end. But a variety of taxes will do it. The prop- 
erty tax reaches one class and the income tax another. The sales 
tax wrings contributions from those who do not pay their share 
in other ways. What we ought to consider is not the justice or 
injustice of any one tax, taken by itself, but the fairness of the 
tax system as a whole. That, unfortunately, is not what the 
makers of our tax laws usually do. They consider each tax sep- 
arately, and chiefly with reference to its political implications. 

Everyone is agreed on the principle that people ought to be 
taxed according to their ability to pay. But what is a man’s 
ability to pay? It depends on what other taxes are levied upon 
him, does it not? And nobody seems to be keeping track of that. 
Taxes on the sale of gasoline are being laid by the federal and 
state authorities. Sometimes the county has a gasoline tax also. 
Inheritances and incomes are being taxed by two or more taxing 
authorities, each with very little heed to what the others are doing. 



STATE FINANCE 


657 


The result is a cumulative burden made up of taxes, each of which 
is fair enough in itself, but which in their totality become oppres- 
sive. There are too many taxing authorities in the United States 
and too little team-play among them. 

Suppose a man owns a ten thousand dollar house, with a five An example, 
thousand dollar mortgage on it, and that he rents this house to a 
tenant. There is only ten thousand dollars (not fifteen thousand 
dollars) worth of property here. A tax of twenty or thirty dollars 
per thousand on this property valuation might be considered fair 
enough. But when, in addition to this, you tax the income which 
the owner receives from his property in rent, also the face value of 
the mortgage, and the interest which the mortgagee receives as in- 
come, — when you do all this you are making the same parcel of 
property yield a good deal more than its proper share. Yet this 
is what is being done in many parts of the country. 

When taxes on real estate remain unpaid for a certain period Tax 
the custom is to add a penalty. Then, after the lapse of a further 
period, the property may be sold for taxes, either by the munic- 
ipality or the state as the case may be. During the economic de- 
pression which began in 1930 large amounts of taxes were left 
unpaid and a great deal of property became liable to sale. As an 
emergency measure many of the states tried to give relief by re- 
ducing the interest rate on tax arrearages, by permitting the pay- 
ment of overdue taxes in installments over a term of years, or by 
writing down the overdue amounts, and in some cases by providing 
a moratorium on tax sales. In many instances this policy did not 
prove of great service to the owners of delinquent property; on 
the other hand it increased deficits and threw an added burden 
on those who, sometimes at great personal sacrifice, managed to 
pay their taxes on time. 

A further outcome of the rise in tax delinquencies was a move- Tax limits, 
ment for placing a rigid hmit on tax rates. In several states, largely 
through the joint efforts of farmers and real estate interests, flat 
limits have been placed upon the rate of taxation which may be 
levied on real property. Realizing the need for some leeway in 
emergencies, however, it is sometimes provided that the limit may 
be exceeded by a two-tliirds vote of the people in the taxing area 
or by the permission of some designated county or state authority. 

Such rigid tax limits do not, as a rule, serve a useful purpose. Often 
they merely result in deficits or defaults. The only effective way 
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to keep taxes down is to hold public expenditures within bounds. 
So long as expenditures are permitted to expand without restraint, 
a tax limit is not likely to prove of much avail. 

State Expendituees 

When money comes into the state treasury it can be paid out 
again in only one way, that is, under authority of an appropriation 
duly made by the legislature. The appropriation may be specific, 
designating a certain sum for a certain purpose, or it may be 
general and continuing, as, for example, when it authorizes a state 
department to expend such amounts as it may receive in fees. 
Most of a staters income is appropriated annually or biennially 
upon estimates of necessary or desirable expenditure submitted 
to the legislature by the governor or the heads of departments, 
but appropriations are also made by the legislature on the initiative 
of individual members. 

Until about twenty years ago a haphazard system of originating 
and voting appropriations was in vogue everywhere. When the 
legislature assembled it was deluged with estimates from the 
various departments, bureaus, boards, and commissions. Each 
asked for more money than it had spent during the previous year, 
and usually for more than it expected to get. These estimates 
then went to a committee of the legislature or were divided among 
several committees, whereupon each department and board pulled 
wires to get what it wanted — and the strongest got the most. It 
was not a question of merit but of influence. Finally the estimates, 
after being reviewed and trimmed by the committees, were lumped 
into appropriation bills (often a dozen of them) and passed by the 
legislature, after which they went to the governor. If the state 
constitution empowered him to veto individual items in the ap- 
propriation bills, the governor usually did some more pruning on 
his own account, but in many of the states he did not have this 
power and hence had to accept or reject each appropriation bill 
as a whole. 

Meanwhile, in addition to the appropriation bills, numerous 
measures providing for special expenditures were introduced by 
individual legislators. These also were referred to committees 
and many of them ultimately passed both houses. Day by day 
these measures kept sliding through, with nobody doing much to 
prevent their passage. No one could tell, until the end of the 



STATE FINANCE 


659 


session, how much the total expenditure was going to be. Even 
then one could not be certain, for bills were rushed through in the 
last few hours. The consequence was that the authorized ex- 
penditures often exceeded the staters revenue by a considerable 
margin and the next legislature had to make good the deficit. 

The wastefulness of this haphazard system was long apparent, The newer 
but little progress in modifying it was made until the states under- systems, 
took to reform the procedure by the establishment of a regular 
budget system. This movement began in 1911 and made rapid 
progress, and today virtually all the states have established some 
form of budgetary control. Hardly any two of them follow exactly 
the same methods, but as regards general procedure the majority 
of the states now use the ^'executive budget plan. 

Under this plan the^^ governor is made wholly or largely re- The 
sponsible for receiving the estimates, revising them, putting them bud^get.'^^ 
in the form of a budget, and submitting this budget to the legis- 
lature with his recommendations. At the same time he submits 
an estimate of what the state’s revenue for the ensuing year is 
likely to be. Of course the governor is not expected to do all this 
personally. He is usually assisted by some staff agency such as a 
budget bureau, the head of which he appoints. On the advice of 
this agency the estimates are revised and an attempt is made to 
balance the budget, that is, to make the anticipated revenues and 
expenditures match each other. Then the governor transmits his« 
budget to the state legislature which refers it to a committee. 

After this committee has made its report and recommendations 
the legislature is usually free to make such changes as it thinks 
proper, — but such action is subject to the governor’s veto in 
states where he possesses power to reject individual items of 
expenditure. 

The governor represents the state as a whole, and the general its effect 
direction of financial policy may on that account be properly governor’s 
committed to him. Nevertheless this tendency to give the governor Position, 
the sole initiative in expenditures, if consistently followed, will 
eventually upset the balance of power in state government. It 
will make the governor supreme, particularly if he possesses the 
right to reject or reduce any item which the legislature has in- 
creased during its passage through that body. Analogous action 
in city government has raised the mayor to a dominating position 
and has reduced the city council to virtual impotence. Primacy 
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in government follows the power of the purse. Who controls the 
expenditure controls the government, for very little in government 
can be accomplished without money. The executive budget system 
serves the ends of economy, but it does this by curtailing the 
powers of the legislature and correspondingly enlarging the 
authority of the executive. 

A sound budget system ought to have four essentials, and if 
these are present the details do not much matter. Firsts all esti- 
mates of revenue and expenditure should be prepared and placed 
in the hands of a budget bureau at least two or three months 
before the legislature meets. Second^ there should be, during this 
interval, a thorough scrutiny of every item by experienced in- 
vestigators who give all their time to the work. It is absurd to 
think that a budget calling for the expenditure of a hundred 
million dollars or more can be properly reviewed in a week or two 
by a committee of legislators, or by a half dozen members of an 
unpaid board, or by a couple of clerks in the governor's office. It 
is a job for expert accountants and trained investigators. Thirds 
the appropriations should be incorporated, so far as possible, in a 
single bill and the consideration of this bill ought to be the first 
care of the legislature during its session. It should have priority 
over all else and should be disposed of at an early date. And, 
fourth^ the rules of the legislature should provide that no appro- 
•priation shall be voted after the passage of the budget except on 
recommendation of the governor or by a two-thirds vote in both 
houses. This will take care of emergencies. 

A budget system incorporating these four essentials will always 
prove a powerful incentive to sound financing, yet no one should 
imagine that all extravagance and wasting of public money can be 
stopped by merely establishing a '^system'’ of some sort. An 
orderly procedure or routine, in the voting of appropriations, goes 
only part of the way. It gives the legislature a chance to be eco- 
nomical; but it does not compel economy. There is only one way 
of compelling legislators to practice economy, which is by bringing 
upon them a relentless pressure of public opinion in favor of it. If 
the voters as a whole are in an extravagant mood, or are indifferent 
to extravagance, no budget system will protect the taxpayer. 
Hence an aggressive taxpayers' association, organized on a state- 
wide basis, provided with a competent staff, vigilant in following 
every move that the legislature makes,, and fearless in making the 
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facts known — such an organization can do much to save the 
people’s money from being wastefully expended. 

Not all the wastefulness comes in making the appropriations. 
Much of it comes in spending them. No matter how worthy the 
purpose of an appropriation may be, there is waste if the money 
be frittered away without achieving the purpose. Hence it ought 
to be provided that the governor shall have power to supervise 
the spending of money in all departments and he should be pro- 
vided with experts of his own choosing to assist him in this. It is 
desirable, also, that every state shall have a system of accounting 
designed to make clear where every dollar has gone. And before 
the legislature votes the next appropriations it should be given 
an itemized statement showing the exact expenditures for every 
purpose. Its committ^s can then call officials on the carpet to 
explain and justify. There should be always before the eyes of the 
spending-officials a possibility that they may have to give a de- 
tailed explanation of every item. This will help to prevent over- 
payment for supplies and services, improvident contracts, and 
other common forms of leakage. 

Much wastefulness can be avoided by the maintenance of a 
central purchasing office. Such offices have now been established 
in nearly all the states, either independently or in connection with 
some existing department. All supplies, equipment, and materials 
(with certain exceptions) are bought through the central pur- 
chasing authority. An endeavor is made to standardize the various 
types of supplies (paper, ink, janitor’s supplies, etc.) so that orders 
can be placed in large quantities at low prices. This system is 
generally replacing the older procedure whereby each department 
did its own buying, often at retail prices and from favored concerns. 

State Debts 

The states, like the nation, have power to borrow money and 
are unrestricted in the exercise of this authority by any provision 
of the national constitution except that they may not “emit bills 
of credit,” that is to say, they may not borrow by the issue of 
paper money. But nearly all the state constitutions have set 
their own limitations upon the borrowing power of the legislature. 
These constitutional debt limits are of several sorts. In some 
states a definite sum is fixed, above which indebtedness must not 
be incurred except for special purposes, or, in some instances, 
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except with the express assent of the people obtained at a referen- 
dum. In others no specific sum is fixed in the constitution, but the 
purposes for which debts may be incurred are carefully set forth, 
and borrowing for other purposes is not permitted except when 
certain onerous formalities have been complied with. A few states 
fix the limit of indebtedness at a certain percentage of the total 
assessed value of taxable property. Finally, some states do not 
permit the issue of bonds for any purpose except after approval 
by a majority of the voters at the polls. 

Naturally there is a great variation in the amounts of indebted- 
ness which the several states are carrying. This is not due to the 
presence or absence of constitutional checks upon the borrowing 
power, but is mainly attributable to the wide difference in what 
the several states have undertaken to do for their citizens. In 
estimating the burden which a debt imposes upon any state it is 
usual to express it in terms of so much per head of population, 
but this is not an altogether fair method because of the great 
differences in per capita wealth and income which exist among 
the states. During the period between 1915 and 1935 state debts 
increased at an alarming rate. Taking the country as a whole they 
now exceed two and a half billion dollars, or about twenty dollars 
per head of the national population. And the debts incurred by 
political subdivisions of the states (counties, cities, towns, town- 
ships, and local improvement districts) amount to a very much 
larger sum. This rapid increase in state and local indebtedness 
has been due for the most part to heavy bond issues for highway 
construction, soldiers^ bonuses, public buildings, and unemploy- 
ment relief. 

The states borrow money, when they have occasion to do so, by 
the issue of bonds. These bonds run from ten to fifty years or even 
longer in some cases. A generation or two ago it was the almost 
invariable custom to issue bonds with no special provision for 
having funds in hand to pay them at maturity. Consequently, 
when the bonds fell due in twenty or fifty years thereafter, there 
was no easy way of making payment except by reborrowing. Some- 
times this could be effected at a saving by the issue of new bonds 
bearing a lower rate of interest than the old. Paying off old bonds 
by issuing new ones at a lower rate of interest is commonly known 
as refunding. Later it became the practice to provide a sinking 
fund into which is paid every year out of current income a 
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sum sufiS-cient to enable the bonds to be redeemed when they 
mature. 

The sinking fund method of providing for the ultimate liquida- 
tion of state debts is of course far better than no provision at all, 
yet in practice it has shown serious defects. The necessary annual 
contributions to the fund are sometimes omitted for one reason or 
another, usually because of urgent demands from other quarters. 
Or money is taken from the fund to meet a temporary emergency 
and then is not replaced. The sinking funds are occasionally in- 
vested without due care and lost. When a state invests its sinking 
funds, it takes the same risk as a private individual. Because of 
losses in the past the laws now restrict the investment of sinking 
funds in such a way as to reduce the element of risk to a minimum. 
But in any case the sinking fund places a large amount of money 
and securities in the custody of a few officials who are usually 
chosen by popular vote, namely, the state treasurer or a board of 
sinidng fund commissioners. The temptation to deposit the funds 
in favored banks or in other ways to use them for political or per- 
sonal ends is sometimes too strong to be resisted. Hence it often 
happens, for one reason or another, that sinking funds do not con- 
tain enough money when the time comes to use them in extinguish- 
ing the staters obligations. 

A better plan of borrowing is to serialize the dates of maturity 
in such a way that one or more bonds will come due for payment 
each year. This serial bond plan obviates entirely the need of 
creating sinking funds, A definite proportion of the debt is regu- 
larly extinguished each year by applying from current revenue 
what would go into the sinking fund, more or less. Many cities 
now use the serial plan, and some of the states have adopted it with 
satisfactory results. Between the ultimate cost of the two plans 
there is no difference, provided each is carried out exactly as 
planned. But in practice the serial plan almost invariably works 
out to be the cheaper method of borrowing, for it entails no long 
holding-over and investing of money with the attendant dangers 
of loss. 

In addition to their funded debts, for which long-term bonds 
have been issued, many of the states have ^^floating” debts, in 
other words indebtedness which is financed by temporary borrow- 
ing or in some other way. To cover expenditures which become 
necessary before the taxes come in it is customary to arrange for 
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short-term loans from the banks. Or the interval can be tided 
over by the issue of tax-anticipation warrants. These are drafts 
on the state or municipal treasury payable at some future date. 
They are given to contractors, public employees, and so on in lieu 
of their regular pay checks. Sometimes the local banks will cash 
them at once, but at a discount. Warrants have been registered 
and issued by many states and municipalities during recent 
years. 

Of old it was the custom to look upon public indebtedness as 
a misfortune. But in recent years the idea seems to be that 
nothing should be paid for out of current income if it can be fi- 
nanced by borrowing, and thus passed on to a future generation. 
Neither of these extreme points of view is sound. When money is 
needed for public works of enduring character, such as a state 
Capitol or a system of canals or of state highways, borrowing is a 
legitimate and equitable way of obtaining it. The same is true 
of the public needs in a grave emergency. It is neither just nor 
expedient that the taxpayers of today should be forced to bear the 
whole burden. The cost of capital improvements may fairly be 
prorated over the years in which they are destined to render service 
to the public. On the other hand, future generations will have their 
own sufficient burdens and ought not to be unduly hampered by 
legacies of debt from the past. 
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CHAPTER XXXIX 
THE STATE COURTS 

Justice, Sir, is the greatest interest of man on earth . — Daniel Webster, 

In addition to the federal courts, which have been already de- 
scribed, every state has its own system of courts established under 
the provisions of its own constitution and laws. These state courts 
do not stand below the federal courts. They are on an equal plane 
and possess full jurisdiction within their own field. 

Between the state courts and the federal courts there are many 
similarities of organization and procedure, but two essential differ- 
ences are to be noted. In the first place, the judges are elected by 
the people in most of the states, whereas there are no elective judges 
in any of the federal courts. The other difference has to do with the 
range of jurisdiction possessed by the two sets of tribunals. The 
matters with which the federal courts may deal are explicitly de- 
fined in the Constitution of the United States. The federal courts 
possess such jurisdiction as is there enumerated, and no more. 
They administer the law of the United States. The state courts, 
on the other hand, are vested with all remaining judicial authority. 
They administer the law of the state. And since this law deals 
with a greater variety of matters the state courts exercise authority 
over a wider range, and handle a much larger proportion of the 
total litigation. 

In the thirteen colonies the judges were appointed by the 
governor or the colonial legislature and after the winning of in- 
dependence this plan was generally continued. The framers of the 
national constitution accepted the idea of an appointive judiciary 
as a matter of course and empowered the President to nominate 
all federal judges for confirmation by the Senate. As time went on, 
however, the practice of electing judges came into vogue with the 
new frontier states of the West. Pioneer communities usually insist 
that justice shall be speedy, inexpensive, and devoid of technical- 
ities. They want the law administered and interpreted on a ^demo- 
cratic” basis. It was so during the development of the great Amer- 
ican hinterland. Most of th,e new states in this region organized 
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their courts on an elective basis and the influence of their example 
backwashed to some of the older states as well. Today there are 
only ten states (all of them from among the original thirteen) in 
which the judges are not directly elected by the people. 

No two states have exactly the same system of court organiza- 
tion or of judicial procedure. Yet the differences are not great save 
in one case. This is Louisiana, where the civil procedure has been 
influenced by the Code NapoMon of France. In the other forty- 
seven states the example of the federal courts has been influential 
and has tended to promote uniformity. Hence it is that when a 
man studies law and is admitted to practice in one state he finds 
himself at no great disadvantage if he moves to another. The fun- 
damentals are the same. It does not take him long to familiarize 
himself with the differences in procedure^and terminology. 

In every state there are three grades of courts, and sometimes 
more. First, there are the local courts presided over by justices 
of the peace, municipal justices, or similar officers who are chosen 
by popular election in all but a very few states. Everywhere the 
jurisdiction of these local courts is limited to civil and criminal 
cases of relatively minor importance. Frequently, however, the 
local justice conducts the preliminary hearings where serious crim- 
inal charges have been made and determines whether or not the 
accused shall be held for the grand jury or for trial by a higher 
court. These local courts do not usually hold jury trials; their 
procedure is of a summary character and their decisions are subject 
to appeal. As a rule the justices of the peace in rural districts have 
had no training in the law, but in towns and cities it is customary 
to choose men who are better equipped. In most of the cities the 
unpaid justices of the peace have been replaced by salaried magis- 
trates or police justices who hold court every day. 

A word should be added with respect to the local courts of the 
cities — ^municipal courts, magistrates courts, or police courts as 
they are variously called. The judges or magistrates in these 
courts are usually elected by the people but sometimes they are 
appointed by the mayor of the city. In a few states they are se- 
lected by the governor of the state in which the city is located. 
There may be several of these courts in the same large city, each 
working independently; but in most of the largest municipalities 
they have become consolidated into a unified municipal court. 
This court then divides its work among various sections or branches 
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which deal with trafiSc cases, juvenile offenses, small claims, do- 
mestic relations, civil controversies, and so on, each confining itself 
to its own special field. 

The work of these local courts is of greater importance than most 
students of government realize. They deal with an enormous 
number of cases and come into contact with more people than do 
all the other courts put together. Hence it is from them that the 
average man obtains his opinion of American justice. When these 
courts are arbitrary, inefficient, or corrupt (as has too often been 
the case) they throw public suspicion on the whole judiciary, no 
matter how competent, fair, and honest the higher courts may be. 
Unfortunately the personnel and work of the local courts, es- 
pecially in the cities, have been too often made the prey of party 
politics. Big and little bosses have frequently controlled the selec- 
tion of judges and magistrates. Justice, too often, has been tem- 
pered by political favoritism. Any reform of the judiciary, to be 
effective, must therefore begin at the bottom. The local courts are 
lowest in jurisdiction but not in importance. 

Next comes a higher range of courts, known by various names. 
Most commonly they are called county courts, but sometimes 
appellate courts, district courts, superior courts, circuit courts, or 
courts of common pleas. But whatever they may be called, they 
are the lowest courts of record. They hear appeals from the deci- 
sions of the local justices and also have original jurisdiction over a 
considerable range of cases, both civil and criminal. Everywhere 
they are presided over by regular judges who have been trained in 
the law. These courts, moreover, are the ones to which the grand 
jury makes its report and presents its indictments (see p. 520). 
They also impanel a trial jury when one is needed, and in most 
cases the verdict of this jury is final on questions of fact. But on 
points of law there is usually a right of appeal from these tribunals 
to the supreme court of the state. In many states the county court 
is given charge of probate matters, and in some states it also has 
various functions which are not of a judicial character but largely 
administrative — such as the building of roads and the supervi- 
sion of poor relief. This is a legacy from England where the 
county courts, in the old days, performed many administrative 
duties. 

The supreme court of the state usually consists of from five to 
fifteen judges who sit together and render "their decisions by a 
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majority vote.^ Sometimes they sit individually, but only to deal 
with routine matters such as the hearing of motions or the issue of 
temporary writs. These judges, or supreme court justices, are 
elected in most of the states, but appointed in some of them. The 
terms vary all the way from two to twenty-one years, — in three 
states the term of office is for life or good behavior. Six-year terms 
are the most common and supreme court judges are frequently 
reelected at the expiration of this term. 

The state supreme court devotes itself almost entirely to the 
hearing of appeals on points of law. Only in exceptional cases does 
it exercise jurisdiction by hearing cases in the first instance. Not 
having to do with questions of fact it does not sit with a jury. On 
most matters its decisions are final. They are final whenever the 
issue relates solely to rights claimed under the constitution and 
laws of the state, wnth no important question of federal right in- 
volved. And this is true of more than nine tenths of the litigation 
in the state courts. If, however, the controversy involves some 
substantial right claimed under the federal constitution or the 
national laws or a national treaty, an appeal may usually be taken 
by a writ of error to the Supreme Court of the United States. 

This point will bear emphasis, for there is a widespread popular 
impression that all state courts are subordinate to all federal courts, 
that the lowest court in the federal system is superior to the highest 
court in the state. But federal and state courts do not form a 
hierarchy, one above the other. They run parallel. The resem- 
blance is not to a ladder but to a gangway. Each set of courts is 
independent, each has its own field of jurisdiction, and within that 
field each is immune from interference by the other. When you 
start a suit at law your lawyer will advise you whether it should be 
begun in a state court or in a federal court. His advice, if he is a 
good lawyer, will depend on the nature of the suit and the residence 
of the suitors. If the issue concerns matters or persons within 
state jurisdiction, the state courts handle it; if it concerns matters 
or persons within federal authority, it goes before the federal courts. 
In some cases there may be an option on the part of the plaintiff. 
And if a suit is entered in one court, and it subsequently appears 
that it should have been entered in another, it can be removed 
thereto. 


^ In New York State there is a supreme court which is not in reality supreme but 
is subordinate to the court of appeals which is the state court of last resort. 
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Most of our judicial work and expense falls on the states. The 
vast majority of lawsuits originate in the state courts, are decided 
there, and go no farther. When the supreme court of a state has 
rendered its decision there is only one way of taking an appeal, 
that is by writ of error to the Supreme Court of the United States. 
But no writ of error is ever issued ‘‘unless it appears affirmatively 
that not only was a federal question presented for decision to the 
highest court of the state having jurisdiction, but that its decision 
was necessary to the determination of the cause, and that it was 
actually decided, or that the judgment as rendered could not have 
been given without deciding it.’’ ^ In at least ninety-nine per cent 
of the cases which are adjudicated in the state courts this condition 
cannot be met and there is consequently no appeal. 

When you hear that a‘='state law has been declared “unconstitu- 
tional” this may mean either of two things: first, that the supreme 
court of the state has declared it to be in conflict with the state 
constitution or, second, that the Supreme Court of the United 
States has declared it to be in conflict with the national constitu- 
tion. It may, indeed, be in conflict with both, but as a rule it is the 
state constitution that forms the barrier. Let this point sink into 
the reader’s mind, for nine laymen out of ten think only of the 
national constitution when they hear that some state law has been 
shattered by a head-on collision. Most state laws, when they come 
to grief, do so at the hands of their own courts. 

In addition to its regular tribunals every state has certain 
courts of a special character. Among these are probate or surrogate 
courts for the settlement of questions relating to wills and in- 
heritances, although in some states there are no special courts for 
these matters, the work being done by the regular county courts. 
In a few states there are land courts which have to do with the 
investigation and registration of land titles. The regular courts, 
moreover, often appoint persons known as referees or masters to 
ascertain and report on facts which are highly complicated and 
would take too much of the court’s time to unravel. This is done, 
for example, in suits which arise over the keeping of accounts or 
the management of trust funds. The referee or master hears the 
testimony of accountants and others; he ascertains the facts as 
best he can and submits his findings to the court, which uses them 
in reaching its decision. Thus it will be seen that the tendency is 

1 De Saussure Gaillard, 127 U. S. 216. 
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towards specialization in both the organization and work of the 
courts. 

In general it is the function of all the state courts, regular and 
special, to decide only cases which actually come before them. 
Courts do not pass upon hypothetical cases; they have enough to 
do in dealing with controversies which actually arise. But in some 
states there are important exceptions to this rule. The constitu- 
tions of several states provide that the governor or the legislature 
may call upon the justices of the highest state court for an “advi- 
sory judicial opinion'^ on the interpretation or constitutionality of 
an existing law, or a proposed law. Inasmuch as such advisory 
opinions are necessarily given without the opportunity of hearing 
counsel on both sides, they are not binding on the court in case an 
actual controversy on the point arises later. But they are of great 
value, especially to legislatures, and on numerous occasions have 
forestalled the enactment of laws, which, had they been enacted, 
would have been declared invalid. 

There is another exception to the rule that court decisions are 
restricted to actual suits, namely, the right of the courts in some 
states to render “declaratory judgments.^' Within recent years a 
number of American states have authorized their courts to pro- 
nounce, on matters of existing law, declarations which have the 
force of judgments although no lawsuit is actually before them. 
The idea is to enable the courts to explain, in advance of numerous 
controversies, such matters as the meaning of a “community 
property law,^^ or a new statute relating to land titles. In other 
words the courts are empowered to make clear what the rights and 
obligations of the citizen are before litigation arises, not after it. 
Thus the declaratory judgment is an agency of preventive justice, 
supplementing the courts’ regular function of remedial justice. 

Several important questions come up in every discussion of the 
state courts and their work. The first relates to the method of 
choosing judges. This is an old question; lawyers and statesmen 
have been wrangling about it for over a hundred years. Choosing 
judges by popular vote is an American contribution to the science 
of government and one which no other country has copied. Yet the 
elective judiciary has acquired so extensive a vogue in the United 
States that there are now no appointive judges in the regular courts 
of any state west of jbhe Alleghenies. The reasons for this extension 
of the elective principle are partly historical and partly the outcome 
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of practical considerations. During tbe period when the frontier 
spirit dominated a large part of the United States there developed 
the idea that true democracy involved popular control over the 
law-enforcing as well as over the lawmaking branch of the govern- 
ment. If all able-bodied citizens were equal before the law they 
ought to be given an equal share in making the laws, enforcing 
them, and interpreting them. Hence every citizen was qualified to 
be a lawyer and every lawyer competent to be a judge — if he could 
get his neighbors to elect him. This equalitarian philosophy was 
well enough suited to a pioneer era and found wide acceptance. 
Quite as important, moreover, was the practical consideration 
that legislatures and governors, in these earlier days, often ap- 
pointed judges of a pettifogging temperament who were so en- 
grossed with technicalities that they did not dispense justice sim- 
ply and speedily, as befitted a democratic community. 

So the principle of having judges elected by the people spread 
through the newer West, and surged backward to the older East 
until eventually it gained acceptance in more than three fourths of 
the states. In actual practice, however, the voters do not really 
choose the judges. How, indeed, can a body of a hundred thousand 
voters obtain the knowledge necessary to ensure the placing of 
legal knowledge, sound judgment, and integrity on the state 
bench? The answer is that the people do not have such knowledge 
and do not usually presume to have it. In many states there is a 
tradition that a judge, when once elected, shall be retained in 
office so long as his conduct is satisfactory. This means that 
vacancies on the bench rarely occur except when a judge dies or 
resigns. When vacancies come in this way, the governor is usually 
given the right to make an appointment imtil the next election, 
and this appointee is then likely to be a candidate with the chances 
much in his favor. Many elective judges, therefore, really owe their 
election to a governor's temporary appointment. 

If it happens, on the other hand, that a judge retires upon the 
expiry of his elective term, the choice among aspirants for his 
place is usually made, in the first instance, by the leaders of the 
political organizations. They regard judgeships as a form of high- 
class political patronage. All that the voters can do, as a rule, is to 
make their final choice from among the candidates thus presented 
to them by political leaders who were not primarily interested in 
the impartial administration of justice but desire to bring the 
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judiciary into the orbit of partisan politics. Occasionally, to make 
the assurance doubly sure, the leaders of the opposing political 
parties go into conference and agree upon a bipartisan slate of 
candidates, each organization getting its share. In some states 
there are no party designations on the judiciary ballot, in which 
case the state bar association (or organization of lawyers) is in the 
habit of recommending a slate of candidates to the voters. 

^^How did you manage to get elected? said a newspaper re- 
porter to a young New York lawyer who had just received a major- 
ity at the polls. was not elected; I was appointed. The boss 
appointed me and the people took his word for^t,^' was the frank 
reply. Elective judgeships are often, in reality, appointive. The 
appointing power resides somewhere — with the political bosses, 
or the state party committee, or the stsfte bar association, or the 
governor through the filling of vacancies. Whether the plan of 
election works well or badly depends upon the way in which this 
appointing power is exercised. When good candidates are nom- 
inated, good judges are chosen, and the reverse is equally true. 
Some excellent judges have owed their places on the bench to 
popular election and some of the worst have found their way there 
by the same method. 

It is commonly assumed by reformers, but it is by no means 
certain, that the state judiciary would be notably improved if we 
were to abandon the practice of electing judges and provide for 
their appointment by the governor in all cases. But governors, be 
it remembered, are politicians of high degree. They work hand-in- 
hand with the party organization, and their appointing power is 
generally influenced by a desire to help it. There are all sorts of 
governors, as there are all sorts of electorates. Pigs do not grow on 
thistles. There is no reason why the wrong sort of governor should 
appoint the right sort of judge. The plan of having the governor 
appoint judges for life has functioned admirably in a few states. 
It has put their courts on a high plane of competence and non- 
partisanship. Outsiders point to this as an example of what other 
states might secure by adopting the same plan of selection. 

But it does not follow. Such states as Massachusetts, Maine, 
and Connecticut have secured good judges by electing good gov- 
ernors. If the office of governor deteriorates, the judiciary will 
descend with it. These three states, however, have done no better 
than Wisconsin, Iowa, and Maryland, for example, where judges 
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are chosen by popular vote. In each state the people get the sort of 
judiciary they insist upon having; whether they use the method of 
election or appointment does not make a world of difference, al- 
though it is much easier to fix the responsibility for a poor choice 
when the latter method is used. 

Closely connected with the question of appointing judges is the 
method of removing them from the bench. Judges of the federal 
courts may be removed in one way only, that is, by impeachment. 
Judges of state courts may be removed by impeachment also, but 
the process of impeachment is not the same in all the states. As a 
rule, however, the charges are framed by the lower chamber of the 
state legislature arid the impeachment is heard by the state senate. 
Aside from impeachment there are two other ways of removing a 
judge before the expiry of his term. In twelve states a judge may 
be removed by a resolution of the legislature and in nine others 
by the governor at the request of the legislature. In seven states 
a judge may be recalled from oflBce by popular vote. 

The removal of a judge by means of the recall is a modern ar- 
rangement and originated in the United States. This device is 
elsewhere explained with respect to the executive and legislative 
branches of state government; its machinery and workings are 
much the same when applied to the judiciary.^ A petition signed 
by a designated number of voters is presented asking for the recall 
of a judge from office. The question is put upon the ballot, and if 
the popular verdict is adverse, the judge steps down. The reputed 
merit of the plan is that it serves to keep the interpretation and 
enforcement of the laws in harmony with public sentiment. On the 
other hand the objections commonly urged against the recall of 
administrative officials apply with even greater force in the case of 
judges. 

Some years ago Colorado adopted a constitutional amendment 
by virtue of which the recall procedure might be applied not 
merely to the judges but to their decisions. The arrangement, 
briefly stated, was this : Whenever the supreme court of Colorado 
declared a law unconstitutional, a stated number of the voters 
might petition for a popular referendum on the question of enforc- 
ing the law in spite of the court’s ruling. And if the people voted 
affirmatively the law would be enforced. But the supreme court of 
Colorado declared the constitutional amendment providing for the 

1 See pp. 618-619. 
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recall of judicial decisions to be itself unconstitutional, that is, in 
conflict with the provisions of the federal constitution. 

Many other problems are connected with the organization and 
work of the state courts at the present day. The judicial system, 
in most of the states, is largely a heritage from the past. Starting 
with a simple organization, well adapted to the needs of a century 
ago, the older states have steadily added more judicial machinery 
bit by bit until there is no longer any unity or coherence to the 
whole. The jurisdictions of the various courts, regular and special, 
are so badly articulated that even the judges are themselves very 
often in doubt. What many of the states ought to do is to reorgan- 
ize and simplify their entire hierarchy of courts from top to bottom. 
But lawyers, as a class, are not enthusiastic for any such overhaul- 
ing and their influence in legislatures is powerful. It is believed to 
be to the advantage of the legal profession that the courts and the 
law should remain somewhat beyond the layman's comprehension. 
Otherwise there would not be so much business for lawyers. 

The procedure of the state courts has also come imfor much 
criticism. Litigation is slow and expensive. The jury system, 
especially in civil cases, has been so heavily overworked that it is 
breaking down. The lower courts are doing so much unsatisfactory 
work that the higher tribunals are deluged with appeals; their 
calendars have become so badly congested that if an appeal is 
entered today it may be a year or even two years before the case 
can be heard. The delays, the expense, the technicalities, and the 
uncertainty, — ^they all tend to work injustice. They play into the 
hands of the shyster and his clients. The student of civics who told 
his teacher that ^‘a courthouse is a place where justice is dispensed 
with," was not so far wide of the mark as those who laughed at him 
may have supposed. 

Certain it is that American state courts give the crook a better 
run for his money (when he has the money) than he would obtain 
before the tribunals of any other country. He can secure postpone- 
ments, file exceptions, enter pleas in avoidance, challenge jurors 
endlessly, or secure a change of venue, or appeal, or get a stay of 
sentence, or give bail and jump it, or be let off on probation. It is 
not that the judges encourage this situation, or are in any con- 
siderable measure responsible for it. Their hands are tied. They 
are compelled to follow a procedure which is laid down for them. 
This procedure has "" been framed by lawyers, in the interest of 
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lawyers — not by judges in the interest of justice. Much of the pro- 
cedure is archaic and quite out of keeping with the needs of today. 
It needs to be reformed. 

Finally, there is the ever-recurring question whether the courts 
of the states should retain their power to declare state laws uncon- 
stitutional. This power they are now exercising freely and in the 
face of much criticism from various elements among the people. 
Not infrequently the supreme court of a state invalidates a law by 
a divided vote of its own justices, the court standing five to four or 
four to three. The reasons given for their action, in many instances, 
are so technical that intelligent laymen (and sometimes lawyers 
as well) find difficulty in following them. A state law is unconstitu- 
tional, for example, if it deprives a citizen of his property without 
^Mue process of law,’^ foi^such a clause (or its equivalent) appears 
in practically all the state constitutions as well as in the fourteenth 
amendment to the Constitution of the United States. But what is 
due process? It is virtually impossible to give a precise definition 
of that term.^ Due process is what the court says it is. It is one 
thing today and may be another thing next autumn. 

It has been remarked that giving a man due process is giving 
him a square deaF' — a definition which is superbly indefinite be- 
cause it begs the question as to what constitutes a square deal. The 
squareness of a deal varies with a man’s point of view. Hence it is 
that the ^^due process” clause gives the judges wide latitude in 
testing the constitutionality of laws, not by some hard and fast 
rule but by the yardstick of their own opinions. And since judges 
are of diverse opinions in the different states, there are no two 
states in which due process of law means exactly the same thing. 
Thus a zoning ordinance may be held to deprive a man of his 
property without due process in one state, while the same ordi- 
nance, word for word, is held to afford due process in another. 
Under such circumstances the layman may be pardoned for be- 
lieving that the courts are not only interpreting laws but deter- 
mining public policy, which is something that judges are not 
supposed to do. 

The constitutions, not the courts, are to blame for this. Con- 
stitutions ought not to contain clauses which nobody can define. 
It is the business of constitution-makers to employ language the 
meaning whereof is not in doubt. The suggestion has been made 

1 See above, p. 480. 
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that much would be gained, and very little lost, by removing from 
the state constitutions all the clauses which substantially duplicate 
the safeguards for personal and property rights contained in the 
national constitution. This would go a long way towards securing 
uniformity. 
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CHAPTER XL 


THE REFORM OF STATE GOVERNMENT 

No government can expect to be permanent unless it guarantees progress 
as well as order; nor can it continue to secure order unless it promotes prog- 
ress . — John Stuart Mill. 

Surveying American state government as a whole, what are its 
most obvious defects and by what steps may they be remedied? 
There is a widespread but not well-founded impression that state 
government in the United States has been tolerably satisfactory. 
One reason for this may be found in the fact that the government 
of cities has been so much worse. Their misgovernment has been 
engaging most of the reformer’s attention. The defects of state 
administration, moreover, have been to some extent screened and 
retrieved by the way in which the federal government has stepped 
in and helped the states with their emergency problems. Had it 
not been for this federal assistance during the past half-dozen years 
the inherent weaknesses of state government would have stood out 
in much bolder relief. 

The shortcomings of state government are due in part to faulty 
organization. The thirteen original states began with a scheme of 
government which was suited to the needs of pioneer communities. 
Public administration was a simple task in those days. The chief 
and almost the only function of a state government was to make 
laws. But during the past hundred years there has been an enor- 
mous expansion in the work which a state government is expected 
to do. Administration in all its branches, particularly in its applica- 
tion to social, economic, and humanitarian activities, has grown to 
huge proportions and now quite overshadows all else. Governing 
an American commonwealth has become a formidably complicated 
business. 

Yet the states are trying to carry on with the old machinery. 
They are endeavoring to conduct great public enterprises (such 
as the building of highways, the safeguarding of the public health, 
and the supervision of business corporations) with an organization 
which was designed for the making of laws and the protection of 
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popular liberties. They are trying to get from an old-fashioned 
reciprocating steam engine the performance of an eight-cylinder 
gasoline motor. The ancient mechanism has been patched up, 
added to, and otherwise tinkered with, so that it has not entirely 
broken down under the load; but no state has as yet been coura- 
geous enough to scrap the old machine and install a wholly new one. 

For the most part the tinkering process has been carried on 
by constitutional revision and amendment. State constitutions, 
as a rule, are easy to change, — so changes are made almost every 
year. Sometimes as many as a dozen proposed changes appear on 
the ballot at a single election. Things are put into the constitution 
one year and taken out the next. Whole statutes are sometimes 
submitted to the people as amendments to the state constitution. 
Then, when changes are desired, more an?iendments become neces- 
sary. Even appropriations for certain public buildings are occa- 
sionally voted as constitutional amendments. The result is that 
many state constitutions have been extended to inordinate length, 
are full of detailed provisions, and are no longer what they were 
originally intended to be, namely, documents representing a con- 
sensus on the fundamental principles of government. 

Constitutional revision, in some of the states, has become a con- 
tinuous performance. A new edition is needed annually. Limita- 
tions of every conceivable sort are crowded into these documents 
until the legislature, the governor, the administrative departments, 
and even the courts find themselves without sufficient elbow room 
for the satisfactory performance of their respective duties. Details 
of governmental organization, rules of procedure, and even the 
salaries of officials clutter up their pages. A document which is 
supposed to bestow an endowment of power has become a govern- 
mental strait-jacket. The reconstruction of state government 
should begin, accordingly, with the state constitution itself. 

Constitution-makers should return to the true purpose and the 
proper scope of a constitution, which is to set forth the basic prin- 
ciples and the general organization of government, not to provide 
a code of laws. There is no need for this relentless piling on of 
limitations. Neither the liberty of the individual nor the welfare 
of the community demands it. The restrictions which stand in the 
federal constitution are relatively few, yet who will say that the 
rights of the citizen are not sufficiently guarded there? Who will 
assert that the state, with their constitutions a hundred pages 
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long, have found in these highly elaborated documents a more 
effective instrumentality of government? 

The time has come, moreover, for a resurvey of the doctrine of 2. Less 
checks and balances in its practical workings. For three or four 
generations in America it was accounted political heresy to ques- of 

tion the infallibility of this dogma. It was reverenced as the very powers, 
cornerstone of the democratic edifice. To get rid of it seemed quite 
out of the question. As well might one move to repeal the law of 
gravitation. Today, however, this attitude is visibly changing. 

The idea that “power must be a check to power has been re- 
pudiated in several hundred American cities and is being rudely 
assailed as an obstacle to efficient government in the states as well. 

Especially in times of economic stress the people want action, not 
deliberation. They havi^i become impatient of the continual lack 
of team-play between the two legislative chambers and between the 
legislature and the executive. Public opinion is inclined to applaud 
any executive who rides rough-shod over all the checks and bal- 
ances in order to get things done. 

A government organized upon the principle of divided responsi- Merits and 
bility gets both strength and weakness therefrom. Division of this formula 
powers makes for safety. It provides the ship of state with water- 
tight compartments. When one compartment floods, the others application, 
hold firm, keeping the craft afloat and on its course. So long as the 
balance of powers is preserved, no one branch of government can 
arrogate to itself any dangerous excess of authority. But, on the 
other hand, the system of checks and balances inevitably means 
that action will usually be slow, indecisive, the result of endless 
compromises, and with no concentration of responsibility for what 
is done. Moreover this system of segregated authority stands in 
the way of effective leadership. The chief executive of the state 
cannot be sure of exercising a dominant leadership because the 
legislature may, and often does, refuse to follow him. On the other 
hand the legislature cannot produce its own leader because the 
governor stands in the way. 

The three prime essentials of effective government are responsi- The three 
bility, harmony, and leadership. Is it wise to sacrifice all three in 
the interest of keeping a government “safe'' by precluding the 
concentration of undue power anywhere? In the case of the na- 
tional government that question quite properly received an affirm- 
ative answer in 1787, for tjhe federal constitution represented a 
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novel and precarious experiment. The states were asked to give 
over great powers, and they were wise in taking no chance that a 
despotic exercise of this vast authority should some day dissipate 
all that the Revolution had won. Hence safety was the first con- 
sideration in planning the new national government. But time 
and circumstance have now changed the situation. Rightly or 
wrongly the people seem to have lost their fear of overpowering 
executives. When Congress temporarily abdicates its powers into 
the hands of the President they are more inclined to applause 


than to criticism. 

Instate And in the case of the state governments there never was any 

thJSSrTtr^ cogent reason for adopting a scheme of divided powers as a safe- 
disappear. guard against executive dictatorship or legislative tyranny. The 
national constitution guarantees to every ^tate ^^a republican form 
of government,^ ^ which means that the whole strength of the Union 
is available to protect the people of each state from any gross in- 
fringement of their liberties. So long as a system of free govern- 
ment is maintained in the nation as a whole, the danger of des- 
potism in any state is altogether fanciful. Accordingly it may 
well be questioned whether the principle of divided powers ought 
ever to have been given any recognition in state government. 
In this field it has probably done more harm than good. 

And the For let it be noted that the evils of divided authority have been 
ma^rned^ more harmful in state than in national government. Administra- 
tion bulks relatively larger in the states and includes matters of 
greater variety. The party system, moreover, which has served to 
provide a coordinating force in national affairs, has not succeeded 
in doing so to the same degree at the state capitals. Finally, the 
states have pressed the principle of separation of powers to an ex- 
treme, enforcing it not only as between the legislative, executive, 
and judicial organs of government but even within the executive 
branch itself. In the national system the President remains the 
supreme administrative authority, sharing his powers with no one 
else. But the state governor, as has been shown, occupies no such 
position. He is frequently held responsible by the voters for the 
work of state officials whom he does not appoint and whom he 
cannot remove. 

The logical It would appear, therefore, that division of powers is not needed 
^ * by the states in the interest of safety, that it impairs the responsi- 
bility of state government to the people and stands in the way of 
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vigorous political leadership, that it has been blindly carried to 
an extreme in the decentralizing of executive power and might 
well give place to some plan of concentrated authority. 

But by what type of organization might the present system 
be replaced? Two courses are open. The legislative branch of 
state government might *be restored to a position of supremacy 
and given full control of the executive, or, as an alternative, the 
powers of the executive might be so increased as to make the 
legislature a subordinate branch of state government. The former 
alternative would be in line with the practice of responsible gov- 
ernment in other countries. It would place the governor in the 
position of a prime minister, dependent on the legislature for 
continuance in office but at the same time vested with full responsi- 
bility for legislative lead^^rship. Such a plan, however, is not likely 
to find much favor. It is thought to be out of keeping with Amer- 
ican political traditions. The whole development of state govern- 
ment during the past fifty years, moreover, has been entirely in 
the other direction. The legislatures have nowhere been increasing 
their control over the executive; they have been sinking to a 
secondary place in the active direction of public policy. Constitu- 
tional amendments have been circumscribing the powers of state 
legislatures while the progress of the executive branch to greater 
prestige and power has gone forward unchecked. 

Hence the executive branch of state government is nearly every- 
where more vigorous, more influential, and more secure in public 
confidence today than it was a generation ago. It is unlikely that 
this movement can be halted and a march begun in the opposite 
direction. Whatever the logic of the situation, one must face the 
fact that a distrust in the capacity and in the integrity of state 
legislatures (and even of Congress) is prevalent in all parts of the 
country and among all classes of the people. Proposals to widen 
the powers of the state legislature seem to find little support 
anywhere; while plans for expanding the powers of the governor 
seem to command popular approval. 

Note, for example, the way in which the movement for budget 
reform is taking from the legislature its initiative in finance and 
giving this to the executive both in national and in state govern- 
ment. There are astonishingly few people (except the legislators 
themselves) who look upon the state legislatufe with undue serious- 
ness. This is partly because so many mediocre politicians man- 
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age to get themselves elected to these bodies and partly because 
the problems of state government have become so exacting that 
they can no longer be competently handled by unwieldy groups 
of lawmakers no matter how competent the individual member 
may be. Even if every Athenian citizen had been a Socrates, 
the Athenian system of government by mass meeting would never 
have been a success. 

Would the situation be improved by abolishing the bicameral 
system and replacing it by a one-house legislature of relatively 
small size? That is what Nebraska proposes to do. In 1934 the 
voters of that state adopted a constitutional amendment which 
provides that, beginning in 1937, the legislature shall consist of 
a single chamber having not more than fifty nor less than thirty 
members. These are to be elected fronr single number districts 
on a non-partisan ballot. Such a plan will undoubtedly make for 
greater speed in lawmaking and greater efficiency also, because 
there will no longer be two sets of committees duplicating each 
other’s work in the consideration of bills. Moreover, it will put 
an end to the dodging of responsibility which is now so often 
practiced in all state legislatures, with one chamber passing un- 
workable measures in order to embarrass the other. Assembly- 
men vote for bills which they do not approve but which they 
expect the senators to take the onus of rejecting. Under the 
single-chamber system there will be some danger of hasty and 
ill-considered legislation, to be sure; but the governor’s veto will 
remain as a safeguard. Likewise there is the possibility of providing 
for a referendum in case the enactment of any measure stirs up 
general opposition. 

The practical arguments are strongly in favor of a single- 
chamber state legislature; on the other hand our political traditions 
are against it. And when a country has maintained any govern- 
mental institution for a hundred and fifty years the difficulties 
of abolishing it are by no means inconsiderable. Add to this the 
fact that the rural areas have been able, in many cases, to secure 
over-representation under the two-house system and will resist 
an attempt to make them give it up. Still, we have abolished a 
lot of old American institutions during the past fifty years — 
the ward caucus and rugged individualism, the silk hat and side- 
whiskers, the torchlight procession and the five-cent fare, the 
livery stable and the low tariff. Perhaps the next generation wiU 
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see the bicameral legislature headed for the junk yard. Much 
will depend on the experience of those states which first try the 
experiment. 

But the most urgent need in the government of the American The need 
states at the present juncture does not concern itself so much istraM^e^" 
with the powers of the governors, or the size of the legislature, 
as with the machinery by which the vast and varied administrative 
work of the state is being carried on. This machinery, as has 
been shown, is extensive and intricate, consisting of departments, 
boards, bureaus, and officials by the score. It has been built up 
without plan or set purpose. In scarcely a state of the Union does 
the scheme of administrative organization conform to the simplest 
requirements of unity and cooperation. It, embraces merely a 
heterogeneous group ofn,disjointed authorities, with the lines of 
responsibility running in all directions, with powers which are 
ill-defined and functions which overlap, and with no means of 
working in unison. The situation in many states continues today 
as it was twenty years ago when a distinguished New Yorker 
spoke of the numberless outlying administrative agencies, big 
and little, lying around loose, accountable to nobody, spending all 
the money they can get, and violating every principle of economy, 
of efficiency, and of the proper transaction of business.'’^ ^ 

The simplifying of state administrative machinery has been Proposals 
repeatedly urged by governors in all parts of the country during ?essfnthis 
the last two decades. Their annual messages have had more to say 
on this than on any other topic except the economic depression, recent 
Legislatures have responded by appointing committees to study 
the question, but there the matter has too often ended. One The 
reason for this is to be found in the fact that projects of adminis- wMctfhave 
trative reform usually require changes in the state constitution countered* 
and it is difficult to make the masses of the voters understand 
so complicated a matter as a general revamping of administrative barriers, 
machinery. 

Apart from this difficulty, moreover, the legislatures have been 2 . Oppo- 
slow to act. Most legislators do not develop much enthusiasm 
over any plan that proposes to abolish jobs, reduce the state pay- oflf^ciais. 
roll, and eliminate patronage. Opposition to any radical con- 
solidation of the existing administrative departments comes also, 

1 Speech of the Hon. Elihu Root in the New York Constitutional Convention 
of 1915. 
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and quite naturally, from the officials of these departments them- 
selves, a considerable proportion of whom are or have been prom- 
inent party leaders. Their influence with the legislature, when 
they oppose reform unitedly, is very great, and in many of the 
states it has proved to be the chief practical hindrance to any 
general plan of administrative reconstruction. 

Nevertheless a good deal has been accomplished. In at least 
a dozen states there has been a regrouping of functions and a 
simplifying of the administrative procedure.^ Four notable features 
have marked this development: first, the shortening of the ballot 
by transferring various state offices from the elective to the ap- 
pointive class; second, the extension of the governor's super- 
visory control over administration; third, the replacing of boards 
by single commissioners; and, fourth, tho improvement of admin- 
istrative procedure in such things as the awarding of contracts, 
the purchase of supplies, and the keeping of accounts. This progress 
has been helpful but a great deal still remains to be done.- On 
the other hand it is w^ell to remember that too much faith should 
not be placed in the mere simplification of machinery, for quite 
as much depends on the men who work the system after it has 
been simplified. 

Various plans for the general reconstruction of state government 
have been advocated from time to time by reform organizations. 
The most widely known is the plan set forth in the Model State 
Constitution} It proposes a one-house legislature, elected every 
two years by a system of proportional representation.^ It vests 
the chief executive power in a governor (elected for four years) 
and provides that the heads of all departments shall not only be 
appointed by him but shall be removable at any time. The gov- 
ernor may himself be removed by a two-thirds vote of the legisla- 
ture, He and the heads of the departments are given the right 
to sit in the legislature, to introduce bills, and to participate in 
the debates, but not to vote. These heads of departments would 
form an executive cabinet. The number of departments is not 
fibsed by the constitution but is left to be determined by law, as 

1 For example, in Illinois, New York, Pennsylvania, Massachusetts, Ohio, Minne- 
sota, Nebraska, Idaho, and a number of others. 

2 For a further discussion see J. M. Mathews, American State Government (revised 
edition, New York, 1934), chap. xv. 

2 Prepared and sponsored by the National Municipal League (309 East 34th 
Street, New York City). ^ 

^ For an explanation of this system see 6e7oiy,-p. 705, footnote. 
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is the case in the national government. Various other provisions 
relate to the governor’s veto power, the initiative and referendum, 
the budget, and municipal home rule. This model constitution 
has been widely discussed, but no state has adopted it as a whole, 
nor is any state likely to do so, for some of its provisions represent 
too radical a departure from the general trend of political develop- 
ment in the United States,^ 

Yet the happenings of the past few years have made the re- 
construction of state government more urgent than ever before. 
The economic recession brought with it a drop in state revenues 
through the reduction of property values and the increase in tax 
delinquencies. On the other hand the expenditures for relief 
underwent a great and necessary enlargement. This made it 
necessary to discontinues some existing state functions and to 
reduce the salaries of officials all along the line. From the federal 
government, meanwhile, the states acquired the desire to extend 
control over various branches of economic activity by fixing 
maximum hours of labor and providing for a minimum wage, by 
prohibiting various unfair practices, and by embarking upon 
schemes of social insurance. 

For this excursion into the domain of managed economic life, 
however, the existing mechanism of state government is not well 
fitted, and the urgency of a general overhauling has now become 
more widely recognized. There is a prevailing belief, both among 
students of political science and among experienced public admin- 
istrators that no mere patchwork reform of state • government 
will now avail. If we are to have a managed economy, with a 
consequent expansion of state supervision over many forms of 
private business, the whole level of public administrative efficiency 
must be raised. This will require a replanning which does not 
stop with any single branch of state government but must be 
carried through the entire structure. 

And the reconstruction of state government should not be 
confined to official machinery alone. The party system is a vital 
factor in the actual workings of all government and should not 
be ignored. First and last it has been responsible for many ad- 
ministrative shortcomings and abuses. But why have these abuses 
developed at the hands of the party system? It is chiefly because 
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^ For a criticism of this Model State Constitution ecte A. N. Holcombe, Staie 
Government in the United States (3rd edition, New York, 1931), pp. 583-606, 
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the laws have either ignored political parties altogether or have 
gone after them in a hostile spirit. Rarely have the laws been 
framed to recognize, improve, and encourage honest party effort. 
Lawmakers have not appreciated the fact that political parties 
are inevitable in a democracy and that the only choice is between 
compelling them to be helpful or permitting them to be a hindrance. 

The time has come, therefore, to make a truce with partyism, 
to take it into camp as an ally of responsible government, to 
recognize, legalize, and intelligently encourage it. Constitutions 
and laws should lend their assistance to the upbuilding of strong 
political parties with regularized organizations. These organiza- 
tions should be looked upon as integral factors in actual govern- 
ment (which they ajre) and dealt with accordingly. They should 
be given the same measure of friendly ccmsideration with respect 
to their proper and necessary functions that is accorded the 
courts. Constitutions and laws should recognize, moreover, that 
parties need leaders and ought to be provided with a rightful 
way of choosing them. These posts of leadership should be dig- 
nified, in keeping with the real power which they represent, and 
no longer treated as representing a species of political usurpation. 

It is also time to recognize that party organizations need money, 
and that they should be provided with convenient and lawful 
means of obtaining it. In placing limits upon their expenditures we- 
ought to recognize the fact that the people like to see a real cam- 
paign and that a real campaign costs money, usually a good deal 
of it. In California, for example, there are nearly two million 
voters. Suppose a political party spends only fifty cents per head 
(for newspaper and billboard advertising, printing and mailing 
circulars, holding meetings, radio broadcasting, and getting out 
the vote on election day) it will have spent a million dollars. 
At once there will be cries of slush fund, debauching the electorate, 
buying the governorship. Yet how much educating of the whole 
people, whether on political issues or in any other field of knowl- 
edge, is it possible to do on less than a half dollar per capita? 
Placing an unreasonably drastic limit on campaign expenditures 
merely encourages resort to evasions and subterfuges. The money 
is spent all the same, but in ways which circumvent the letter 
of the law. 

Finally, no program of reconstruction will assure a lasting im- 
provement in the quality of state government tf it begins and ends 
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with laws alone. A government will be as good or as bad as men 
make it. The voter — not the constitution, the governor, the legisla- 
ture, the administrative system, the party, or the boss; — the voter 
is the fundamental fact in all democratic government. If you want 
to reconstruct and regenerate, you must begin with him. And the 
difficulty about reconstructing a voter is that you have to begin 
with his grandfather, for he has probably inherited his grandfather^s 
political ideas, traditions, whims, and prejudices. 

The reformers have been giving the people too many peppered 
chocolates. Mechanical changes in government, including the 
initiative and referendum, the recall, direct primaries, short ballots, 
single-chamber legislatures, proportional representation, the merit 
system, administrative reorganization, tax limits, modern methods 
of budget-making, city^ and county managers, and all the rest, 
may be helpful so far as they go; but no one of them, or all of 
them put together, will ever make a real democracy out of an 
indifferent or loose-thinking electorate. The same is true of social 
and economic reforms when inaugurated by legislative enactment. 
So long as the masses of the voters remain befuddled as to the 
real issues at stake, so long as they are unable to discriminate 
between everyday facts and utopian futilities, so long as they 
respond to every claptrap appeal that comes to them out of the 
ether — just so long will we have government marked by confusion, 
emotionalism, class warfare, and wastefulness. 

It would be easy, but not helpful, to dispose of this problem 
by the trite remark that education alone can provide the remedy. 
By what process can great multitudes be educated to the point 
where they will think for themselves, and think clearly, on both 
fundamental and current matters of political and social policy? 
This is the duty of the public schools, someone may suggest, — to 
which it will be replied that these schools have been on the job 
for several generations without achieving conspicuous results in 
the way of ameliorating political intolerance, or overcoming polit- 
ical apathy. The chief agencies of adult education, including the 
press, the lecture platform, and the radio, are bedeviled with 
propaganda in the guise of civic education. Assuredly the prob- 
lem is not an easy one, yet its ultimate solution ought not to 
prove a matter of insuperable difficulty in a nation which already 
leads the world in the abundance of its educational facilities. As a 
necessary step in that direction, however, we need a more ade- 
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quate knowledge of the technique by which ideas can be most 
effectively spread. There are ways of influencing the mass mental- 
ity and arousing the emotions of the multitude, but political 
reformers have not yet learned to use them intensively. 
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CHAPTER XLI 


THE GOVERNMENT OF CITIES 

To make the city is what we are here for. He who makes the city makes 
the world. For whether our national life is great or mean depends on the 
city . — Henry Drumrmnd, 

No axiom has ,been more abundantly verified by modern history importance 
than the one which stands at the head of this page. More than 
half the population of the United States i^ now located in the 
cities and towns, henc^ it is in these urban communities that 
most of the people’s government is being carried on. It is there 
that most of the men who will later go to the state legislatures 
and to Congress are being trained. The greater part of the na- 
tion’s leadership in business, in art and literature, in science, in 
education, in philanthropy, and even in statesmanship comes 
from the cities. Most of the propaganda for every cause or move- 
ment originates there. The influence of the city upon the national 
life is far greater than the figures of urban popuJation imply. A 
nation is known by the cities that it builds. 

The development of these urban communities has been the A century 
most striking social phenomenon of the past ten decades. The g^wUi. 
United States, in 1835, had only twenty places of eight thousand 
inhabitants or more, and they contained less than seven per cent 
of the country’s total population. In 1935, a century later, there 
were over twelve hundred such communities and they contained 
more people than were left in aU the rural regions of the country 
put together. Nor are there any indications that the cities are 
likely to stop growing. Depressions do not seem to be successful 
in sending the people back to the farms. It seems probable, there- 
fore, that the cities of the United States will eventually contain 
three fourths of the national population, perhaps more. This 
means that the problem of maintaining high standards of city 
government is likely to become even more important in the future 
than it has been in the past. 

To govern a large city well is more difj^cult than to provide 
a rural district with good' administration. This is because the 
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two areas are different in many ways, — in their social structure, 
their point of view, and their problems. For one thing the occupa- 
tions of the people in a city are more diversified, with no bond 
of common vocation holding them together as in a rural com- 
munity. Division of labor is carried to an extreme in the large 
cities and this high degree of specialization tends to narrow the 
horizon of the worker. It develops expertness in doing some one 
thing, with a dependence upon others for everything else. The 
city-dweller looks for professional guidance in work and play, — 
even in politics. He leads a life so crowded with impressions that 
no time is left for reflection. Agriculture is seasonal, with inter- 
ludes of leisure; but the toilers in industry and commerce pursue 
their daily grind six; days a week throughout the year. This is 
particularly true of the great masses of foreign born in the larger 
cities. It is said of New York City, and doubtless with truth, 
that it contains “more Irishmen than Dublin, more Italians than 
Padua, more Germans than Potsdam and more Jews than Jeru- 
salem.^^ Other large cities have similarly diversified racial mixtures. 
It is difficult to create any fixed political traditions in such polyglot 
communities. 

In many other respects a city differs from a rural unit of equal 
population. ^ It has a higher birth rate, a higher death rate, and 
a higher ratio in the statistics of crime. It has relatively fewer 
illiterates, strange to say, despite its larger proportion of aliens. 
The people of the city earn more per person and spend more than 
those of rural sections. They preserve, as military statistics have 
shown, a substantial equality with the rural population in point 
of good physique and the absence of serious bodily defects. The 
city, on the other hand, is a place where extremes meet. Wealth 
and poverty, culture and ignorance, virtue and vice, are brought 
into close proximity. There is an East Side and a West Side, only 
a few blocks apart — ^but for all the one knows about the other 
they might be in different continents. 

The basis of city government is a document known as the city 
charter. It provides what officials the city shall have, how they 
shall be chosen, what functions they shall perform, and what 


1 Books which deal fully with this topic are J. G. Thompson, Urbanization 
(New York, 1927), Nels Anderson and E. C. Lindeman, Urban Sociology (New 
York, 1928), M. R. Davie, Problems of City Life (New York, 1932), N. P. Gist and 
L. A. Halbert, Urban Sociefy (New York, 1933), and Niles Carpenter, The Sociology 
of City Life (New York, 1932). 
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powers they may exercise. All city charters emanate from the 
state legislature, but the legislature may be restricted by the 
provisions of the state constitution as to the manner in which 
such charters shall be granted. Different states pursue various 
methods. Some grant the same type of charters to all cities of 
about the same size, others give each city a special charter which 
may not be like that of any other city, while still others have a 
home rule system under which each city frames its own charter. 

This last-named method, which is now used in about twenty 
states, deserves a word of explanation.^ As its name implies, it 
is a plan whereby cities make their own charters just as states 
make their own constitutions. Usually the drafting of the home 
rule charter is entrusted to a body of citizens known as a board 
of freeholders or charter commission, elected by popular vote. 
When the board has completed its work, the charter is submitted 
to the people of the city at a general or special election. If it is 
approved by a majority of the voters, it goes into effect without 
further approval.^ Individual amendments to home rule charters 
are ordinarily initiated by petition and adopted by the voters in 
the same way. 

In actual practice, however, the home rule charter system does 
not grant the city as much local freedom as this brief description 
of it might indicate. The cities, in making their ovm charters, 
are guaranteed by the state constitution a free hand in all matters 
of strictly local concern. But what are matters of local concern? 
The line of demarcation between municipal affairs on the one 
hand and state affairs on the other is not firmly fixed, and this 
gives rise to much controversy. The courts have ruled that state 
affairs include such matters as assessment, taxation, elections, 
police, licenses, education, public health, and poor relief, which 
on their face might be deemed to be matters of municipal juris- 
diction. The provisions of home rule charters must keep within 
the bounds of the general state laws on these and many other 
matters. Municipal home rule does not mean, therefore, that each 

^ For a complete discussion, see Howard L. McBain, The Law and the Practice 
of Municipal Home Buie (New York, 1916), which is supplemented by Joseph D. 
McGoldrick, The Law and Practice of Municipal Home Rule, 1916-19S0 (New York, 
1933). 

2 In Arizona and Oklahoma, however, it goes first to the governor, who may 
withhold hie signature if he finds the charter in conflict with the state constitution 
or laws. In California it goes to the legislature, which may accept or reject, but 
may not alter it. 
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city can set up a little rock-ribbed republic, but merely that it 
may choose for itself the general outlines of its own government 
and that it shall be free from state interference within that rather 
limited realm which is usually designated as the field of ^‘strictly 
municipal affairs/^ 

Its merits. Notwithstanding these limitations, however, the home rule 
charter system has some tangible advantages. It relieves the legis- 
lature from having to do with a multitude of local matters at 
every session, thus affording more time for the consideration of 
state-wide problems. Under the special charter system it has 
been found that municipal affairs frequently consume from one 
fourth to one third of a legislature’s time. The home rule system 
also helps to divorce^ state from municipal politics, and it has also 
proved an agency of political education,^encouraging the voters 
of the city to take an active interest in the form and functions of 
their local government. When things go wrong they cannot blame 
the state legislature, as they always do when there is interference 
from outside. But its greatest advantage lies in the fact that under 
the home rule plan a city gets a frame of government which suits 
its own special needs. It obtains the sort of charter its people de- 
sire, provided, of course, that their desires do not run counter to 
the general interests of the state as a whole. Something may also 
be said for the home rule system as a promoter of new experiments 
in city government, for it is only by giving new methods a trial 
that we can ascertain their value. 

What a What does a city charter contain? It begins, as a rule, with a 

contains. Statement of the city’s boundaries and then declares the city to 

be a municipal corporation, with corporate powers — the right to 
sue and be sued, to own property, to make contracts, and so on. 
Next it provides what officers the city shall have, how they shall 
be chosen and for how long, how they may be removed, and (some- 
times) what salaries shall be paid to them. It sets forth, also, the 
powers and duties of these various ofiScials. Finally, there are 
many miscellaneous provisions relating to such matters as awarding 
contracts, budget-making, auditing accounts, and purchasing 
supplies. Some charters have provisions relating to the initiative, 
referendum, and recall; a few provide for proportional representa- 
tion. A charter may contain only general provisions or it may 
include a large mass of detail. The tendency, however, is to make 
charters too long. Aild the more prolijc a charter, the more basis 
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there is for controversies and litigation. The greater the elabora- 
tion of details, the greater is the temptation to circumvent and 
evade. The Constitution of the United States covers fourteen 
pages, while the charter of New York City covers fourteen hun- 
dred. Father Knickerbocker sometimes totters under the weight 
of it. 

Various forms of government are established in cities by their 
charters but they may all be grouped under three headings, namely, 
the mayor-and-council plan, the commission plan, and the city 
manager plan. The first is the oldest. It has existed in some 
American cities ever since colonial days. Originally the city council 
consisted of two chambers, usually known as the board of aldermen 
and the common council; but this bicamei;^! system has been 
generally abolished. In most of the larger and medium-sized cities 
this simplified mayor-and-council plan continues to hold sway, 
while the other two types of municipal government have made 
their chief progress in the smaller communities. 

Mayor-and-Council Government 

Mayor-and-council government is based, in a general way, on 
the analogy of state and national government. A mayor, directly 
elected by the people, and a body of department heads (usually 
appointed by him), perform the executive functions of city govern- 
ment. They are independent of the city council to the same ex- 
tent that the governor is independent of the state legislature. The 
council, also elected by the voters, is endowed with legislative, 
or policy-determining authority. It is supposed to have no execu- 
tive functions but frequently has a share in deciding such matters 
as the granting of franchises to public utility companies and 
occasionally it appoints certain municipal officers such as the city 
clerk and treasurer. 

The mayor^s term is either two or four years in most cities, the 
former being customary in nearly all but the largest ones. Usually 
a mayor may be chosen for a second term; but in a few cities this 
is not permitted. The office carries a salary which varies from a 
few hundred dollars in some of the smallest cities to twenty-five 
thousand in New York. Elections are usually on a partisan basis 
although in some cities a non-partisan ballot is used. The mayor- 
alty of a large city ought to be a stepping-stone to a higher office 
in the state or nation, but rarely has it proved to be such. Rela- 
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tively few mayors of large cities have ever gone any higher in 
the political scale. 

According to the theory of the mayor-and-council plan the 
mayor has no share in legislation, that is, in making the city 
ordinances. But he may send recommendations to the city council 
and may veto any ordinance which he disapproves, hence his 
actual influence upon municipal legislation is considerable. Recom- 
mendations to the city council are sent in written communications 
which are read by the counciFs clerk and then referred to the 
appropriate committees. Whether they will be adopted depends 
to a large extent upon the political relations which exist between 
the two branches of the city’s government. The mayor is usually 
a local party leader^^ and if his party controls a majority in the 
council the chances of favorable action by the latter are naturally 
much greater than when the political situation is otherwise. 

Most city charters provide that any ordinance or resolution 
which passes the city council shall be sent to the mayor for his 
approval. If the mayor approves the measure, he signs it; if he 
does not approve he may return it unsigned within a designated 
number of days, and state his reasons for disapproval. The council 
may then pass the ordinance over the mayor’s disapproval or veto 
by a two-thirds vote. In a few cities the requirement is a three- 
fourths vote. There is also, in most cases, a provision that if the 
mayor neither signs nor returns a proposed ordinance within the 
prescribed time, it becomes valid without his signature. The 
general resemblance between the veto power in federal and in 
municipal government is thus plainly to be recognized. Its merits 
and defects, moreover, are pretty much the same in both these 
fields.! 

The higher oflficials of city administration, such as the auditor, 
city attorney, police commissioner, superintendent of streets, 
together with the members of the various boards and commissions, 
are usually appointed by the mayor; but in many cities there is a 
requirement that appointments made by the mayor to these higher 
administrative positions must have the concurrence of the city 
council (or the upper branch of that body) before they become 
valid. This requirement of aldermanic confirmation is another 
example of the influence of the federal system upon local govern- 
ment. In the cities, however, its merits are open to question, for 

1 See above, pp. 200-205, 
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while the plan has at times served to prevent the making of im- 
proper appointments, it has more often divided the responsibility 
between the mayor and the council to such an extent that the 
people are not able to hold either of them to a strict accountability. 
Accordingly, some of the larger communities (New York and 
Boston, for example) have abolished the system of council con- 
firmation. Others (including Chicago, Philadelphia, St. Louis, and 
Los Angeles) retain it. 

The President of the United States may remove national oflfi- 
cials without the consent of the Senate; but in this respect the 
cities have not generally followed the national example. In many 
instances the city charters stipulate that removals may not be 
made by the mayor unless the council concurs. Here again an 
opportunity is afforded ^for the evasion of responsibility. It is 
desirable that the power of removal should be vested in the mayor 
alone, and some city charters have so arranged it. Where the 
appointments have been made under civil service rules, however, 
it is proper to provide that removals shall not be made except on 
definite charges and after a public hearing. 

Another group of mayoral powers relate to financial administra- 
tion. These powers differ greatly in extent from city to city, but 
the tendency everywhere is towards their enlargement. In some 
cities the mayor is given the sole right to initiate proposals of 
expenditure, the council being allowed to reduce any item in the 
mayor^s list of estimates but not to increase or to insert new items. 
And on the whole it seems desirable that the function of preparing 
the city^s annual budget should be given to the mayor, thus placing 
the onus for extravagance in a definite spot — when extravagance 
occurs. When the budget is prepared by the city council, every 
member is mainly concerned with getting all he can get for his 
own ward or district. His chief desire is to dip out as much gravy 
as he can without soiling the tablecloth. 

Some miscellaneous powers also pertain to the mayor’s office. 
He has the right to investigate the work of the municipal depart- 
ments; sometimes his approval is required when contracts for 
public works are awarded; and not infrequently he has the powers 
of a justice of the peace or local magistrate. The mayor represents 
the city on all occasions of ceremony and ranks as the first citizen 
of the community. Sometimes he may parc^on offenders who are 
convicted of violating municipal ordinances. Social duties, which 
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are of infinite variety, take a large share of his time and energy, 
so much so that personal attention to the details of his official 
work has become exceedingly difficult in the larger cities. 

The mayor is assisted by various heads of departments and 
boards. These are given immediate charge of such administrative 
activities as police and fire protection, streets, parks, water supply, 
and public health. For a long time it was customary to place a 
board at the head of each department. This was partly due to a 
prejudice against giving too much power to any one officer, and 
partly because a board of three or five members provided an op- 
portunity to have both political parties represented on it. But 
the bipartisan board rarely proved to be an efficient body, and 
it has now been generally supplanted by a single commissioner. 
The board system has some merits wherf applied to such depart- 
ments as poor relief, schools, city planning, or public libraries, — in 
other words where deliberation and discussion are needed. But 
in other city departments (such as police, fire, and health protec- 
tion) where quickness of decision and firmness in action are essen- 
tial, the board system is unsuitable and should give way to ad- 
ministration by a single head. These heads of departments should 
be appointed by the mayor and removable by him at will. They, 
in turn, should select their own subordinates and assign duties to 
them under arrangements which will be explained in the next 
chapter. 

Then there is the city council. Originally it was the chief gov- 
erning organ of the city, but it has long since lost this place. The 
council now consists of a single chamber, except in a very few 
cities. The members are elected for terms of from one to four 
years. The election is either by wards, or by the voters at large, 
or by some combination of these two plans. Nominations are 
usually made by means of a primary. In a few cities the members 
of the council are nominated by a petition and elected according 
to a system of proportional representation.^ 

The relative merits of the ward and at-large methods of electing 
councillors have been the theme of much controversy. The ward 
system is the older plan and at one time was practically universal. 
But it was regarded as responsible for the mediocre quality of the 
men chosen to city councils, especially in the large municipalities, 
and for the zeal wijih which every councillor sought to obtain 

1 See below, p. 705, footnote. 
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favors for his own district without any allegiance to the interests 
of the city as a whole. The ward system has accordingly been 
supplanted in many cities by the plan of election at large. The 
practical difficulty with this latter method, however, is that some 
districts of the city are likely to be left unrepresented altogether. 
Moreover, if elections are conducted on a party basis, as is usually 
the case, the majority party will elect its entire slate of candidates, 
leaving the minority with no councilmen at all. A third objection 
is found in the time and money which candidates must spend in 
making a city-wide campaign. To overcome these practical ob- 
jections some cities have adopted a combination of the two plans, 
electing one councillor from each ward and also a designated 
number at large. If a city has nine wards and a council of fifteen 
members, for example, :i each voter marks his ballot for seven 
members, one to represent his own ward and six to be chosen at 
large. This plan assures some geographical representation and 
some measure of minority representation as well. 

City councils hold regular meetings, usually once a week, and 
are generally empowered to select their own presiding officers. They 
also make their own rules of procedure, wffiich are similar to those 
used in state legislatures, although much less elaborate. Most 
of a city council’s work is done by committees, the members of 
which are appointed by the presiding officer. These committees 
examine the various matters which come before the council; they 
hold public hearings, and make recommendations, which may 
or may not be accepted. 

Chief among the functions of a city council is that of passing 
ordinances or local laws. These ordinances relate to a wide variety 
of matters, the protection of life and property, traffic in the streets, 
sanitation, health, housing, building regulations, zoning, weights 
and measures, billboards, places of amusement, and so on. They 
must not, however, be inconsistent with the provisions of the city 
charter or any other state law. Ordinances must be enacted with 
due regard for the prescribed formalities and must in most cases 
receive the approval of the mayor before they go into effect. But 
when properly enacted they are enforceable by the regular courts. 

City councils also possess various powers in relation to local 
finance. No taxes can be levied, no appropriations made, and 
no money borrowed except with the council’s approval. It is true 
that the nature of taxes is determined by the state laws, but the 
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city council fixes the tax rate by ordinance. The list of appropria- 
tions, too, is often prepared by the mayor but no appropriation 
becomes effective until the city council has given its approval. 
Thus it has the ultimate budgeting power, subject to the mayor’s 
veto. And in the matter of municipal borrowing the council de- 
termines the amount, the term of the loan, and the rate of interest 
to be paid. 

In most cities the council retains the power to grant franchises 
to public service corporations such as lighting, telephone, and 
street railway companies. In former times it had complete au- 
thority over such matters, but unfortunately abused its trust. 
Franchises were often given for long periods, and sometimes in 
perpetuity, without^ securing adequate compensation for the city. 
This was done as the outcome of malodorous bargains between 
councillors and the public utility owners. The state legislatures 
accordingly stepped in and restricted the council’s power by pro- 
viding that no franchise may be granted for more than a certain 
term of years and that all companies which receive such privileges 
shall be subject to regulation by state commissions. 

Finally, a city council possesses some powers of a miscellaneous 
nature which cannot be readily classified. They include such 
matters as authorizing the purchase of land for public buildings, 
deciding the location and naming of new streets, the approval of 
certain important contracts, the approval of salaries and pensions 
for public officials, the fixing of water rates, and the acceptance 
or rejection of permissive state legislation, in other words of laws 
which are passed by the legislature with a provision that they 
will go into effect in any city when the city council accepts them. 

This brief survey of the council’s powers may seem to indicate 
that they are of considerable scope, but they are not so important 
in actuality as they appear on paper. The council continues to be 
the chief legislative organ of the city; but municipal government 
is not largely a matter of legislation. It has become, for the most 
part, administrative in character. Building and repairing streets, 
providing pohce and fire protection, erecting public works, guard- 
ing the public health, managing the schools, supplying water, 
relieving the unemployed — ^these are the chief functions of city gov- 
ernment today. The drift of municipal development in the mayor- 
and-council cities, therefore, is towards a subordination of the 
legislative to the administrative branch of the government. City 
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councils have become less consequential while the mayor and the 
heads of departments have been steadily gaining in power. 

The chief defect of the mayor-and-council type of city govern- 
ment, surveying it as a whole, has been its emphasis upon the 
principle of checks and balances. This has divided authority be- 
tween the two branches of local government. The endeavor to 
model the political organization of the city upon that of the federal 
government was unwise in its day, and has proved to be unfor- 
tunate in its consequences. It has resulted in placing upon the 
cities a governmental mechanism which is clumsy and slow moving, 
productive of needless friction, and ill-adapted for the work which 
a modern city is expected to do for its people. What a city requires 
nowadays is a simple framework of government such as will enable 
it to do business as busmess is done in a twentieth-century world, 
which means that the power of quick decision must be given to 
one man or one body of men and not divided between them. Some 
cities have been trying to gain this end by abolishing the mayor- 
and-councU plan, replacing it with another type of government 
which provides for a better concentration of power and responsi- 
bility. This is known as the commission plan. 

The Commission Plan 

The commission plan of city government originated in Galveston 
about thirty-five years ago. As the result of inundation by a 
tidal wave, which destroyed a great deal of municipal property 
and left thousands of the citizens unable to pay their taxes, Gal- 
veston was forced to the verge of bankruptcy. In this emergency 
the Texas legislature passed a law abolishing the existing mayor- 
and-couneil government and setting up a small commission of 
five members in its place. To the commission w^as given all legisla- 
tive and executive authority combined. No one anticipated that 
the new plan of government would be permanent. It was regarded 
as a sort of municipal receivership. But it proved so successful 
in its restoration of the city that it has been retained there ever 
since. Meanwhile many other cities, in various parts of the coun- 
try, took their cue from Galveston and set up municipal govern- 
ments of the commission type. Most of these, however, are rela- 
tively small communities, although the list also includes a number 
of large ones, notably New Orleans, Jersey City, Newark, St. Paul, 
Birmingham, Memphis, Omaha, and Portland (Oregon). 
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The essential feature of the commission plan is a board of five 
commissioners elected by the people. The commissioners are 
elected at large for a term of two or four years and are usually 
paid for their services. One of the five commissioners serves as 
chairman of the commission and is customarily given the title of 
chairman or mayor. ^ According to the original commission plan, 
as established in Galveston, the chairman or mayor was given no 
veto power and no authority to make appointments; his duties 
were to preside at meetings of the commission and to keep an 
eye on the general course of the administration, nothing more. 
This arrangement has not been strictly followed by other cities, 
some of which give the mayor additional powers. 

In any event eaclv commissioner (usually including the mayor) 
takes charge of a group of administrathm functions. As there 
are only five commissioners, there can be only five departments or 
groups of departments, no matter how numerous and varied the 
city^s administrative activities may be. The usual grouping is 
somewhat as follows: Public Works, Public Health, Public Safety, 
and two other groups which may be either Accounts and Finance, 
Public Affairs, Public Property, Public Utilities, or Public Welfare. 
Various combinations of functions are possible. The apportion- 
ment of duties among the commissioners may be done in any 
one of three ways, namely, by the direct election of commissioners 
to specific commissionerships, by vote of the commission, or by 
the mayor. The second plan is the one most commonly used. 

What are the advantages and disadvantages of this system? 
The most obvious merit of the commission plan is its simplicity. 
It eliminates the diffusion of power and responsibility which the 
mayor-and-council type of city government has often carried to 
an absurd extreme. There is but one governing authority — the 
commission; all municipal powers are exercised by it alone.^ That, 
of course, has enabled the commission to set new standards of 
harmony, promptness, and publicity in municipal business. A 
very sagacious man once said that ^'in a multitude of counsellors 
there is wisdom''; but it was not city councillors that he had in 
mind. A multitude of councillors and other oflBicials, each sharing 


1 It was originally intended that the commissioners, after their election, should 
choose one of their own members as chairman or mayor. The more common practice 
now is to have the people choose the mayor directly. 

2 An exception is usually^made in the case of schools which remain in the hands 
of a separate board. 
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in the determination of municipal policy, is a far better guarantee 
of bickerings and inaction than of collective wisdom. Five men 
can work in harmony where fifty cannot. And it is easier to get 
better men into posts of responsibility when the number of elective 
offices is reduced to a very few. 

On the other hand the commission plan has disclosed some Itsshort- 
serious defects and it is because of these that few if any converts 
have been made in recent years. A body of five commissioners, 
it has been found, is too small to be adequately representative as 
a municipal legislature. Moreover, it is too large to be efficient 
as a municipal executive. In trying to be both it sometimes suc- 
ceeds in being neither. It is a five-headed executive, a pyramid 
without an apex. Hence it has the customai^r handicap of board 
government in that it tends to become a house divided within 
itself. Plural executives rarely give satisfaction; they have shown 
their weakness in county government ever 3 rwhere. 

Another practical objection to the commission plan is that it 
discourages the placing of capable and experienced officials at the 
head of the various city departments. Each commissioner, as 
has been said, assumes direct responsibility for a share of the city^s 
administrative work. Being paid a good salary, each commissioner 
feels that he ought to make a show of earning it. Most cities 
cannot afford to pay two salaries for the same work, one salary 
to an elective commissioner of public health, for example, and 
another to a qualified health expert. Members of the commission 
accordingly, are tempted to go beyond their depth and to handle 
problems which are beyond the competence of laymen. No one 
can be divested of his strictly amateur status by merely calling 
him commissioner of public works, or giving him some such high- 
sounding title. There is no reason of course, why the pursuit of 
any honest occupation should debar a man from service as a 
representative y but to be a successful administrator in the technical 
branches of municipal business one must possess something more 
than common honesty and good intentions. 

In view of the organic shortcomings which the commission The future 
plan has disclosed in actual operation it is unlikely that American 
cities, especially the larger ones, will find emancipation from their 
difficulties by adopting it. Many small communities wiU doubt- 
less retain it, but such places can get along with any form of 
government provided it is .simple. Among* cities of over 50,000 
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population it is not probable that the commission form of gov- 
ernment will do more than hold its own. For it is weak at the 
very point where government must be strong in order to help 
solve those complicated problems which confront the larger urban 
communities of today. Let it not be concluded from this, how- 
ever, that the commission movement has failed to render a great 
service to the cause of better municipal government. Its rise 
embodied a protest against an old order, and compelled American 
cities, both big and little, to clean house. It set things going in the 
right direction, and they are still headed that way. 

The City Manager Plan ^ 

The two fundaiAental defects of commission government, as 
indicated in the foregoing paragraphs (namely, its failure to 
make provision for a unified central control over the entire admin- 
istrative work of the city, and its practice of putting the various 
city departments under the supervision of men who have no 
technical qualifications) made it necessary to devise some ar- 
rangement which would overcome this inherent weakness. So 
municipal reformers turned to the analogy of the business corpora- 
tion and decided that instead of having the five commissioners 
divide the work of administration among themselves they ought 
to “hire a manager’^ to do it for them, just as the directors of a 
railroad or factory are in the habit of doing. In that way the 
city government would be able to unify its administrative func- 
tions without having any division of ultimate authority. The 
commission (or city council) would retain final power in all things, 
but it would delegate all administrative responsibility to a manager, 
chosen by itself and acting as its agent. 

The first large city to try the manager plan was Dayton, Ohio, 
which inaugurated the new system in 1914. Presently it spread 
to other cities and after the lapse of twenty years the plan seems 
to have lost none of its popularity. At the present -time it is oper- 
ating in more than four hundred cities, most of which are small 
communities with less than ten thousand inhabitants. Neverthe- 
less the list includes quite a number of large communities such as 
Cincinnati, Rochester, Kansas City, Toledo, Oakland, Dallas, 
Dayton, Grand Rapids, and San Diego. ^ 

1 Discussions of the city, manager plan, with references to additional material, 
may be found in the books which are listed at the close of this chapter. 
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What are the outstanding features of the manager plan? First, 
there is a commission or council (usually five or seven members) 
elected by the voters of the city.^ This constitutes a “policy- 
determining” body. It enacts the ordinances, makes the appropri- 
ations, authorizes borrowing, grants franchises, and decides all 
general questions. But it does not assume any direct share in the 
administrative work of government. Instead it appoints an official 
known as the city manager and devolves this work upon him. 
In other words the council hires a general manager for the 
municipal corporation. 

The functions o,f the city manager may be grouped under four 
heads. Firsts he is the counciFs advisory expert on all questions 
of municipal policy. He attends its meetings, takes part in the 
discussions (but does not vote), and provides the commissioners 
with such data as they may need for reaching decisions. He is the 
connecting link between the legislative and administrative de- 
partments of the city government. Second, the city manager is 
the counciFs agent for enforcing the ordinances and carrying its 
votes into effect. In this respect he inherits a function which 
belongs to the mayor in the mayor-and-council cities. Third, 
he has the right to appoint and remove all municipal officials, 
subject, of course, to the civil service regulations wherever these 
are in operation. These regulations usually give the city manager 
a free hand in selecting the heads of the various departments 
(such as streets, parks, police, etc.) but require that appointees 
to all subordinate positions shall be taken from the lists supplied 

1 In Cincinnati the council contains nine members elected by proportional rep- 
resentation. This system may be explained as follows: The names of all candidates 
are printed alphabetically on the ballot and the voter indicates his choices by mark- 
ing the figure 1 after the name of his first choice, the figure 2 after the name of his 
second choice, and so on. Then, when the polls are closed, the election officers 
compute the number of votes needed to elect a candidate and this is called “the 
quota.” This they do by dividing the total number of votes cast by the number of 
places to be filled, plus one, and then adding one to the quotient. For example, 
let us suppose that 10,000 votes have been cast and that there are seven candidates 
to be elected. Ten thousand divided by eight (seven plus one) is 1,250, and any 
candidate who receives 1,251 first choice votes is declared elected. If such candidate, 
however, has more votes than enough to fill his quota, the surplus votes are dis- 
tributed in accordance with the indicated second choices among candidates whose 
quotas have not been filled. If enough candidates are not elected by this process, 
the candidate with the smallest number of first choices is then dropp^ and his 
votes are distributed in the same way. This process of elimination and distribution 
goes on until enough candidates have filled their quotas or until the successive 
eliminations have left no more than enough to fill the vacant positions. For an 
exhaustive explanation see C. G. Hoag and G. H. Halletrti, PTopovtioTiol P&pTcsentor 
Hon (New York, 1926) . 
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by the civil service board. Subject to the same restrictions he 
has the right to suspend or to remove appointive officials. Fourth^ 
the city manager takes general responsibility for the conduct of the 
city^s business in all its branches. It is his duty to instruct the 
heads of departments, to secure a proper interlacing of their func- 
tions, to investigate complaints concerning their work, and to 
compose any differences which may arise among them. 

The city manager is chosen for no definite term. He may be 
dismissed by the council or commission at any time. He need not 
be, at the time of his appointment, a resident of the city and it 
has been quite common for cities to bring in, an outside man. 
He is paid a good salary, gives all his time to his job, and is as- 
sumed to be secure in his position so long as he does his work 
acceptably. Members of the council arre forbidden to interfere 
with him in the performance of his administrative work. The 
manager prepares the city budget and submits it to the council 
which may change it at will. But once having adopted a budget 
the council has nothing to do with the spending of the money. 
That comes wholly within the manager’s jurisdiction. 

On paper this seems to be an admirable plan, sound in its 
conception and free from the obvious shortcomings which char- 
acterize the two other types of municipal government. How has 
it fared in actual operation? Unquestionably it has helped to 
unify administrative work and ehminate friction among the various 
departments. It has broadened the field from which the city may 
choose its administrative talent. It has paved the way for the 
introduction of better budget-making methods in the smaller 
cities, as well as for improved accounting, the centralized pur- 
chasing of supplies, and the honest awarding of contracts. Floating 
debts have been wiped out in many cities and expenditures kept 
within the appropriations. There has been a noticeable improve- 
ment in administrative routine, in the methods of reckoning unit- 
costs, and in the fixing of regular salary schedules for city em- 
ployees. The manager plan has relieved the councilmen from the 
necessity of dealing with innumerable minor problems and has 
thus enabled them to concentrate their attention upon the larger 
problems of municipal policy, 

On the other hand the adoption of the city manager plan has 
not enabled cities to lower their tax rates, or to make any ap- 
preciable reduction in annual expenditures, or to cut down their 
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bonded indebtedness. It has accomplished some of these things 
in individual cities, but not in general. It has not always elim- 
inated the evil of deficits at the end of the fiscal year. The man- 
ager plan has helped to raise the standards of integrity and compe- 
tence in municipal administration, but it has not been able to 
remove political pressure from the work of the city departments 
nor has it developed the science of public management in any 
large way. 

One thing has become plain enough, namely, that the city 
managers are themselves destined to be the biggest factors in 
determining the ultimate success or failure of the plan. The 
theory is that a non-resident ought to be chosen without hesitation 
if he seems to be the best man in sight; likewise that he shall be 
paid a salary in keeping with his attainments, and that when 
installed in oflBce he shall be left there so long as his work proves 
satisfactory. Those ideals are certainly all right, but they are 
not always lived up to. Almost everywhere there is a growing 
insistence that the city manager shall be a local man, not an out- 
sider. Occasionally candidates for election to the council are 
asked to pledge themselves that, if elected, they will vote for 
home talent. 

This insistence upon a local man, if it becomes general, will 
ultimately mean the selection of some local politician who is 
influential enough to get a majority of the council pledged to him. 
If the people will tolerate it, politicians will electioneer for the 
office of city manager as they have electioneered for the office of 
mayor; they will organize, build up political machines, and en- 
deavor to see that men of independent attitude are not elected 
to the council. From pledged-in-advance councilmen it would 
be but a short step to the direct election of city managers by the 
people. Then we would have managers of the mayoral type under 
a different name. 

So the greatest problem of city manager government is to get 
the right manager. And no city can solve this problem unless 
it is prepared to pay the price. It must pay a higher salary than 
it was accustomed to pay its mayor, but local sentiment often 
recoils from doing this. A business finds it worth while to pay 
twenty or thirty thousand dollars per year in order to get the 
right manager; but the people of the city balk at doing anything 
of the sort. Councils do not dare to bid hi|h because there are 
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many voters to whom even five or ten thousand dollars looks more 
like a fortune than a salary. The average voter thinks of the city 
manager in terms of work rather than in terms of responsibility. 
The position looks to him like a soft job, with short hours and 
plenty of help. 

As a matter of fact it is everything but that. The successful 
city manager must not only be well versed in the technical phases 
of city administration; he must have energy, good judgment, and 
ability to get along with his subordinates. He must hold the 
confidence of the city council in order to hold his job, which 
means that he must not make mistakes which recoil on the coun- 
cilmen. If he does they soon get rid of him, and the ratio of official 
mortality among city managers has been high. Few of them have 
been able to stay in office more than tffiree or four years. The 
manager must also know how to deal with the press, the public, 
the city employees, and the local politicians. In a word, he needs 
the wisdom of Solomon, the statesmanship of Moses, the patience 
of Job, the courage of Daniel, and the hide of a rhinoceros. 

But men possessing these qualities are not plentiful and their 
services are not to be had for the salaries that attract politicians. 
Most of the city managers now in office have been drawn from 
the engineering profession, and naturally so, because the physical 
enterprises (streets, parks, water supply, sewerage, public lighting, 
etc.) bulk large in city administration. But competent engineers 
are frequently deficient in their grasp of the city’s legal, financial, 
and social problems. One sometimes hears the criticism that most 
city managers turn out to be engineering technicians rather than 
all-round administrators. If this criticism is well founded it points 
to the fact that there has been no form of professional training 
available for city managers. There has been no place where a 
man could get a combined education in engineering, municipal 
law, budget-making, social welfare, and practical politics. Such 
a training could readily be provided by most American univer- 
sities, but they are reluctant to encourage young men to prepare 
for this profession until they are sure that it is a profession and 
not merely a brief interlude between appointment and dismissal. 

One serious defect of the city manager plan is that it makes no 
provision for authoritative" political leadership. The city manager 
is supposed to take no hand in local politics. The council has a 
chairman (sometimes called a mayon), but he is not vested with 
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the function of political leadership. Yet leadership there must 
be, and if it is not provided from inside the frame of government 
it will arise from outside. City government is not merely business; 
it is also philanthropy, human relations, and politics too. You 
cannot keep politics entirely out of any form of government except 
a despotism. Problems which are tinged with politics will come 
to the city manager's desk, whether he wants them there or not. 
He cannot wholly disregard the political bearings of the recom- 
mendations which he makes to the city council. For if he does, 
the councilmen will soon find him an embarrassment. On the 
other hand, if he^ takes politics into account he becomes, sooner 
or later, something of a politician himself and he usually turns out 
to be a poor one, fitted for the r61e by neither temperament nor 
training. • 

Yet when all has been said, pro and con, the city manager plan 
is for most American cities the best among the many that have 
been tried. It does not guarantee efficient administration, but to 
a larger extent than any other plan it facilitates that kind of 
administration. Cities should bear in mind that the man- 
ager, however competent, is only half the governmental set-up. 
The council is the other half, or more than half, for the ultimate 
power rests in its hands. With a partisan, small-minded, self- 
seeking, spoils-grabbing set of councilmen no city manager can 
instill much real efficiency into the city’s administration. The 
voters must do their part at the council elections in order to make 
the plan succeed, 

The problem of governing metropolitan communities has become 
one of great difficulty during the past fifty years. With improved 
methods of transportation each large city has developed an en- 
circling ring of satellite communities outside its own municipal 
boundaries. These outlying municipalities have their own systems 
of local government, each independent of the others; nevertheless 
the whole region forms a single metropolitan area as regards its 
problems of city planning, transportation, water supply, and busi- 
ness integration. In some cases the solution has been sought by 
the outright annexation of these satellites; in other instances the 
attempt has been made to work out some sort of federal organiza- 
tion which would centralize control over metropolitan services 
while leaving the individual units a certain amount of local 
autonomy. The latter plan has not proved very practicable in 
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the United States although some European cities, notably London, 
have found it advantageous A 
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CHAPTER XLII 


MUNICIPAL ADMINISTRATION 

In many of its more important aspects a city is not so much a miniature 
state as it is a business corporation, its business being to wisely administer 
the local affairs and economically spend the revenue of an incorporated com- 
munity. As we learn this lesson and apply business methods to municipal 
affairs, we are on thp right road to better and more satisfactory results. — 
John F. Dillon. 

At the close of each y^ar the city authorities issue a printed 
volume, its pages well packed with figures. This is called the annual 
report; it contains a statement of revenues and expenditures, a 
summary of what each department has done during the year, and 
a great many other facts about the work of the city officials. Very 
few people ever read these annual reports, and not many would 
understand them if they did. But any thoughtful man or woman 
who takes the trouble to look through one of these publications 
from cover to cover would be tempted to ask the question: Why do 
they call such things government? They are not government, but 
business. Here is an account of how streets have been paved, water 
purified and distributed to the people, public buildings constructed, 
parks maintained, supplies purchased, contracts awarded, labor 
employed, money collected and money paid out — aren’t these 
simply business operations? The problems that arise in connection 
with them are business problems; the methods needed are business 
methods; the organization best fitted to do the work is a business 
organization. 

Of course there is a good deal to be said for this point of view. 
A large part of the city’s work is not governmental in the usual 
sense; that is, it does not consist in making or enforcing laws. Most 
of the laws which now apply within the confines of the city are 
made by the state legislature. Even in a large municipality there 
are surprisingly few ordinances passed by the city authorities in 
the course of an entire year. Most of the city government’s work 
has to do with the voting of appropriations, the appointment of 
officials, the employment of .labor, the awarcjng of contracts, the 
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purchase of supplies, and other such functions which ought not to 
be performed in a political or partisan spirit. It is work which 
requires integrity, skill, and experience on the part of those who do 
it. It is work that cannot be well done if political influence and 
personal favoritism are permitted to sway the minds of the author- 
ities. 

Nevertheless, and in spite of all this, the administration of a city 
is not merely a business problem. It is more than that. The busi- 
ness analogy, if pressed too far, does harm. The aim of business is 
to make a profit, while the aim of a city government is to promote 
the best interests of the citizens on a non-profit basis so far as 
financial resources permit. The city's mission is not to make 
money but to spend money. Business must produce a surplus, but 
the city has accomplished its purpose if At manages to make both 
ends meet. The city authorities, moreover, must spend money in 
accordance with the desires of the people; they cannot always 
follow their own judgment in determining what is the wisest ex- 
penditure. 

A business organization does not have to heed public opinion at 
every turn, but the officials who carry on the business of govern- 
ment must always defer to it. They must give effect to the desires 
of the citizens, even wffien those desires are at variance with what 
is believed to be the best policy; otherwise the voters will change 
the officials. For this reason the heads of a business organization 
have a far greater range of discretion; they can plan and decide 
with a freedom which the public authorities do not possess. One 
reason why municipal affairs are not ahvays conducted in a busi- 
nesslike way may be found in the simple fact that public opinion 
so often insists on preferring methods which are not businesslike. 

Another consideration is w^orth bearing in mind. Some branches 
of municipal administration lend themselves very easily to the use 
of business methods, while others do not. Acquiring land for new 
streets, paving them, cleaning them, keeping them lighted — these 
are business operations. The sole problem is to get the maximum 
material value for the amount of money expended. But this does 
not hold true to the same extent in the department of public char- 
ities or unemployment relief or public recreation. In these branches 
of w^ork the human touch is essential. It wdll not be denied, of 
course, that here also the aim is to get the best results for the 
money, but this cannot usually be done by applying routine meth- 
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ods and refusing to take any but considerations of econonay into 
account. Goodwill and contentment among the people who are 
most concerned (be they recipients of relief, or unfortunates in 
public institutions) are likely to cost money but sometimes they 
are worth paying for. 

The administration of a city, therefore, is more than series 
of business problems.'^ It must take political and social, as well as 
economic, conditions into account. It is, in general, the problem of 
satisfying a large number of self-willed and insistent voters who 
often desire things which are not for their own best interest. To 
make a city administration efficient, while still keeping it popular, 
is a more difficult task than most people realize. To be a success a 
city, administration must be able to succeed itself, that is, to get a 
vote of confidence from 4}he people when the next election comes 
around. 

The administrative activities of the American city fall into a The general 
number of general divisions. First are the protective functions, thrSty’s^^ 
including the maintenance of police and fire departments. This 
includes not only the safeguarding of life and property by the usual work, 
methods, but all measures that are taken for the prevention of 
crime and conflagration. Second comes a group of physical activ- 
ities connected with public works such as streets, parks, and public 
buildings. City planning naturally has a close relation to this 
branch of municipal administration. Third there are enterprises 
connected with public health and sanitation. Fourth come educa- 
tion, recreation, and public welfare. Fifth there are functions relat- 
ing to public utilities, such as water supply, lighting, and trans- 
portation. Sixth we have financial administration, including such 
matters as assessments, taxation, expenditures, auditing, and loans. 

And, finally, there are numerous administrative activities of a 
miscellaneous sort which do not fall readily into any of the fore- 
going groups. 

Municipal administration, therefore, covers a wide range. It Breadth of 
includes work of a varied character ranging aU the way from the 
registration of births to the planning of bridges, from the holding of 
elections to the management of a lighting plant. Obviously the" 
work has to be apportioned among various departments — a street 
department, water department, health department, finance de- 
partment, and so on. The number of these departments must de- 
pend upon the size of the city and the scope ol its activities. Under 
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the commission plan of government there can be only five depart- 
ments. In a large city this is too few. It involves the crowding of 
unrelated functions into the same department. On the other hand 
the tendency in most mayor-and-council cities has been to multiply 
the departments needlessly. Some have twenty or thirty of them. 
The proper number cannot be determined by applying any rule. 
There ought to be enough administrative machinery to do the work, 
and no more. The heads of departments ought to be appointed by 
the mayor or the city manager. Some departments (such as police 
and fire protection) are best managed by single heads; others (such 
as relief, parks, and public recreation) may very well be placed 
under the control of a board. In any event the heads of depart- 
ments should be responsible to the chief executive and to him alone. 
It is only in this way that good cooperation among all the depart- 
ments can be secured. 

Public safety, the safeguarding of life and property, is an im- 
portant function in all organized communities. It includes pri- 
marily the two departments of police and fire protection. Modern 
police organization began in 1829 with the enactment of Sir Robert 
Peeks famous statute for recognizing the police administration of 
London. The statute swept away the old watch and ward system of 
day-constables and night-watchmen, replacing it with a body of 
professional, uniformed police officers.^ The results were so ad- 
vantageous that other English cities adopted the plan, and it was 
eventually copied by American municipalities as well. Today the 
work of policing is entrusted in all urban communities to officers 
who devote their entire time to the service. The system of part- 
time constables remains in small towns and rural areas only. 

In large American cities the police department is headed by a 
board or a single commissioner, the latter being the more common 
plan.^ He is usually appointed by the mayor; but in three large 
cities the heads of the police department are appointed by the state 
authorities.^ In cities which have adopted the commission type of 
government the police and fire departments are combined under a 

g ^ Sir Robert Peel, who established the first regular police force in England, made 
himself very unpopular for a time by this step. The members of the new police 
force, by way of ridicule were called “peelers” and “bobbies,” and these nicknames 
persist in England to the present day. They wore blue coats with copper buttons, 
for which reason the London youngsters also referred to the policeman as “the 
copper.” In America we have shortened it to “the cop.” 

2 Sometimes he is called superintendent, marshal, or chief. 

3 St. Louis, Boston, and Baltimore. 
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commissioner of public safety, and this plan is also followed in 
some cities which retain the mayor-and-council form. In smaller 
and medium-sized communities this combination has some im- 
portant advantages, but in large centers each department is of 
sufficient importance to have its own head. The commissioner, 
superintendent, or chief is in immediate charge of the entire force 
and supervises its work from headquarters. 

Whether police administration will be honest, efficient, and Essentials 
humane depends in large measure upon the patrolmen. The method poUce or- 
of selecting these officers is accordingly a matter of prime im- ganization. 
portance. Forty, or fifty years ago it was the invariable custom 
to let political and personal influence dictate appointments and 
promotions, but today in a great many cities the police department 
has been brought undef civil service rules. Likewise it was the 
practice to set patrolmen at work without any preliminary train- 
ing, but the largest cities nowadays maintain regular training 
schools in which the essentials of a police officer’s duty are taught. 

The smaller cities will no doubt make some similar provision in 
time. 

European and American police systems have frequently been European^ 
compared to the disadvantage of the latter. The almost entire canpoUce' 
absence of police scandals in English and French cities has been 
contrasted with their all-too-frequent recurrence in the cities of 
the United States. It should be borne in mind, however, that the 
problem of satisfactory police administration is a much more com- 
plicated and difficult one in America than it is on the other side of 
the Atlantic. In European cities the populations are homogeneous, 
and almost wholly native-born; in the majority of large American 
municipalities there are great elements of alien inhabitants with 
no uniform traditions of personal liberty. European police, more- 
over, have wider powers and are not restricted to the same extent 
by constitutional provisions which protect the rights of the citizen. 

The steady growth of traffic congestion has placed a new and Theprob- 
heavy burden upon the police establishment. Twenty-five years irSIc reg- 
ago there were no traffic officers in any except the largest cities and elation, 
very few of them even there. Today the officers assigned to traffic 
duty during the day hours constitute in some cities more than one 
quarter of the entire force. The use of automatic traffic-control 
devices is keeping this percentage from being further increased. It 
is customary in the larger -communities to nave a traffic division 
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within the police department, and the officers who serve in this 
division are either connected with police headquarters or are dis- 
tributed to the several stations. Patrolmen are usually detailed to 
the traffic division from the regular force, but in the larger cities 
they are given some special training in traffic duties before being 
assigned. 

The maintenance of law and order in cities depends not only 
upon the efficiency of the police, however, but upon the honesty 
and fairness of the local courts. The magistrates or judges of these 
municipal courts are usually elected, and too often their attitude 
towards the strict enforcement of the law is influenced by political 
considerations. It is sometimes argued that the practice of electing 
these judges of city eourts is advantageous because it secures men 
who know and understand the conditions under which the people 
live and who can on that account administer the laws more justly. 
But on the other hand the elective system has its manifest dangers 
in the way of political pressure and boss domination. Some large 
cities, therefore, have provided that the judges of the municipal 
courts shall be appointed by the mayor. 

The second branch of public safety service is the protection of 
property against destruction by fire. This includes two separate 
functions, namely, fire prevention and fire fighting. Until recent 
years very little attention was bestowed upon the former, while 
so much was given to the latter that American fire-fighting organ- 
izations became the best in the world. The annual wastage by 
fire loss in the United States is appalling; in the cities alone it is 
over one hundred million dollars every year. The chief reasons, 
of course, are the high percentage of inflammable wooden struc- 
tures, the laxity of the laws relating to fire hazards, and that most 
conspicuous of American traits, the readiness to take chances. 

The science of fire prevention, which has made noteworthy 
progress in recent years, is concerned primarily with four re- 
medial measures. First, there is the fixing of what are commonly 
known as fire-limits, that is to say, regions in which inflammable 
buildings must not be erected. These areas include the business 
sections. Second, the cities have tried to eliminate those structural 
features which experience has shown to be fire-spreading agencies, 
such as combustible party walls in apartment houses, wooden- 
shingle roofs, unprotected elevator-wells, and inflammable connec- 
tions between the cellars and the first floors of tenement houses. 
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Third, the science of fire prevention has been applied to special 
structures such as theaters, factories, department stores, and 
schools by the enforcement of rules adapted to the needs of each 
type. Frequent inspections to ensure compliance with these 
regulations are made by the authorities. Finally, there are cam- 
paigns of popular education which aim to teach people that ig- 
norance and carelessness are the chief factors in causing unin- 
tended fires to start. Wooden walls and shingled roofs do not 
cause fires to begin, but merely enable them to make rapid head- 
way. Fires break out, in most cases, as the direct outcome of 
human negligence. 

The fire department in nearly all American cities is in charge The fire 
of a; commissioner or chief who is usually appointed by the mayor, ment?.* 
The officers and men uAder his control are organized into com- 
panies on a semi-military plan, and one company is assigned to 
each fire district or precinct of the city with a fire station as its 
headquarters. In most of the larger cities firemen are now ap- 
pointed under civil service rules, and a few cities have training 
schools for the new men. American fire departments have been 
brought to a high plane of efficiency, much higher than those of 
European cities. The reason is that the need for quick and effective 
work, because of conflagration risks, is greater here than there. 

Every American city is engaged in the construction and main- Public 
tenance of public works or public property. This public property an^city 
includes streets, sewers, bridges, parks, playgrounds, and public Planning, 
buildings. The convenience of the people requires that they shall 
all be carefully planned and built with an eye to future needs, 
but for the most part this has not been done because mayors 
and other city officials serve in office for short terms and their 
main concern is to do whatever happens to be urgent at the time, 
leaving the more difficult problems for their successors. Much 
of their work has therefore been purely makeshift in character, — 
a street widened, an additional schoolhouse erected, a fire engine 
bought, and a few new sewers put in — but no comprehensive 
plan for street improvement or schoolhouse construction or the 
motorization of fire apparatus or sewage disposal has usually* 
been made and followed. 

Public buildings have often been badly placed because political 
influences rather than public convenience determined their loca- 
tion, The congestion of -traffic on the downtown streets, the lack 
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of parks and open spaces in certain sections of the city, the un- 
sightliness due to the myriad of poles, wires, signs, and billboards 
in many of the city's thoroughfares — these things are all due in 
large measure to the absence of planning. It is the habit of cities 
to take little or no thought for the morrow. They expect to grow 
bigger and busier, but they give small thought to the impending 
problems which this growth is bound to bring. The best-built 
city in the United States is Washington, the streets and parks of 
which W'cre all planned before a single building was erected.^ 

City planning is the science of designing cities, or parts of cities, 
so that they msiy be better places for people to live in. It includes 
the arranging of streets, the locating of public buildings, the 
providing of parks and playgrounds, the devising of a proper trans- 
portation system, and the regulating of private property in such 
way as to promote the best interests of the whole community. 
It is, therefore, or ought to be, the center or focus of all the city's 
activities, each one of which should be carried on in harmony 
wdth the general plan. It is only in this way that a great waste 
of the city's money and serious inconvenience to all classes of 
citizens can be prevented. 

City planning also includes zoning, which is the procedure by 
which the use and occupancy of land is controlled. By the provi- 
sions of a zoning ordinance the city is divided into various zones — 
industrial, mercantile, and residential. Within these various zones 
all new buildings are restricted to the type and use specified. The 
purpose of zoning is to make the city develop according to a plan, 
and not in a haphazard way, with industries and shops encroaching 
on the residential districts. Zoning thus tends to stabilize property 
values. But the original set-up in a zoning ordinance is not in- 
tended to be inflexible; it is changed from time to time as new 
conditions require. 

The streets are important factors in the daily life of every 
community. They are the city's arteries. On their surface the 
streets carry pedestrians and vehicles of every sort. They also 
afford locations for lamp posts, telephone poles, hydrants, mail 


1 More than a hundred and twenty-five years ago, when it was decided to build 
the nation’s capital on the shores of the Potomac, President Washington sent to 
France for Major L’Enfant, an engineer, who had served in the American army 
during the Revolution, and entrusted to him the task of laying out the new city. 
L’Enfant took great pains to provide for wide streets; he designated the location 
of the important public buildings (such as the Capitol and the White House) and 
left plenty of open spaces in his plan. 
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boxes, and many other instrumentalities of public service. Under- 
neath the street surface are sewers, water mains, gas pipes, and 
conduits; while overhead are wires and signs and balconies. The 
streets give access to the shops and houses; they are likewise the 
principal channels for light and air, both of which are essential 
to life in the buildings alongside. Nearly every form of public 
service depends upon the streets; without them private prop- 
erty would have little or no value. About one third of all the land 
in the city is occupied by the streets, so that proper street planning 
becomes a matter of great importance to the community. 

In most American cities the streets are laid out in rectangular The layout 
form, with long, broad avenues running one way and narrower 
cro^s-streets the other. This means that eaclj intersects the other 
at right angles and the (^ity blocks become squares like those on a 
checkerboard. This plan has been widely used in America because 
it takes less land for streets than any other plan would require 
and it makes all building lots of convenient rectangular shape. 

The chief objection to this* gridiron plan is that it makes traffic 
more congested at the junction of important thoroughfares. It 
^Iso gives a sameness to the appearance of all the streets and 
hampers the development of architectural variety European 
visitors often comment on this. Street after street in the shopping 
or residential districts of American cities all look alike to the 
stranger; for they have been laid out with a pencil and ruler; 
and the long rows of houses seem to be all of the same type. In 
the cities of Europe, on the other hand, the streets are more often 
curved or winding; some are very broad and some very narrow, 
so that each street has its own individuality. Increasingly, how- 
ever, American cities are now laying out diagonal and winding 
streets in their newer suburbs on the principle that attractiveness 
ought to be combined with utility. 

Until very recent years in all American cities, and even yet in The old and 
some of theni, the practice has been to lay out streets in widths methods of 
of forty, sixty, or eighty feet, — always using multiples of ten. 

This is a mere rule-of-thumb method and bears no direct relation 
to the needs of traffic. The downtown streets of the older cities 
are, for the most part, too narrow; in the newer suburbs they are 
often a good deal wider than they need be. '^But what harm is 
done by having more street space than is necessary?^’ it may be 
asked. Weil, every square foot of street ^ace costs money; it 
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has to })e paved, kept in repair, cleaned, and lighted. The proper 
polic}^ in laying out streets is to adapt their width to the probable 
needs of future traffic. This cannot always be done with mathe- 
naatical accuracy, because the density of traffic changes from decade 
to decade; but with careful study a fairly good estimate can 
usuall}^ be made. 

The best practice nowadays is to fix the width of new streets 
in terms of traffic zones, not merely in multiples of ten feet. A 
stream of traffic — motor cars, trucks, and other vehicles following 
one another — requires a certain sluiceway or zone to move in. 
This zone is ordinarily reckoned as ten feet in width. A zone of 
parked vehicles alongside the curb uses about eight feet. In order 
to allow full parking j)rivileges and still have space for two streams 
of traffic to flow along easily (one in each direction) a street should 
be thirty-six feet in width from curb to curb or about forty-six 
feet including the sidewalks. Anything less than this usually 
means that parking must be restricted or the thoroughfare must 
be made a one-way street. Anything more than this is useless 
unless a full zone of ten feet is added. 

Apart from good planning and adequate width, the usefulness, 
of a street depends to a considerable extent on its paving. The 
qualities of an ideal pavement are easy enough to specify, but 
not so easy to secure. To reach perfection a street pavement 
should be cheap to construct, durable, easy to repair, easy to 
keep clean, smooth, safe for traffic, noiseless, and attractive in 
appearance. Unfortunately there is no type of pavement possess- 
ing all these qualities. A pavement of granite blocks will last for 
many years under heavy traffic, but it is expensive to build, noisy, 
and hard to keep clean. Asphalt pavement is cheaper, cleaner, 
and smoother to drive upon; but it is slippery in wet weather and 
breaks down very quickly when heavy traffic is allowed on it. 
Wood blocks came into favor in many cities for a while because 
they were believed to make a pavement sufficiently strong and 
yet to afford a surface which is easy to drive over, not difficult 
to keep clean, and relatively noiseless. But this form of pavement 
has not measured up to expectation. Oil-bound macadam (which 
is crushed rock, rolled down and oiled) is now popular. But the 
point to remember is that no one form of paving is best for all 
sections of the city and under all circumstances. It is folly to lay 
asphalt in the wholesale district where the streets are filled with 
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five-ton trucks, and Just as absurd to put eight-inch concrete on 
the streets of fine residential districts from which all heavy trucking 
is excluded. 

When the pavement has been selected it can be laid in either Thecon- 
of two ways — by contract or by ^Torce account, that is, by direct^labor 
city labor. Most pavements have been built by contract. The 
city officials prepare the plans, and call for bids; paving contractors 
submit their figures, and the contract is- supposed to go to the 
one whose bid is the lowest. That, however, is not what always 
happens. Contracts for street paving have often been awarded, 
on one pretext or another, to contractors who were able to exert 
political influence. In some cities the work is done by regular 
employees of the street department, the city buying its own ma- 
terials. This plan is usually more expensive and it is not very 
practicable when a city wants a great deal of work done in a 
hurry; on the other hand it results, as a rule, in getting pavement 
of a better quality. Contract work, too often, is done hastily, 
is not subjected to sufficiently rigid inspection and proves defective. 

Direct construction by the city’s own labor force is slower, and 
more expensive, but usually more durable. 

Public parks are of two types, first the large open spaces which Parks, 
cover many acres and can be used by the whole city, and second, 
the small areas which are provided for use by a single neighborhood 
only. Every large city has parks of both types. The old-style 
park, which served more for ornament than for use, is now out 
of favor. Cities are placing more stress on grounds which can be 
used for athletic games, picnics, or other forms of recreation. 

They are also building swimming pools and municipal golf courses. 

In communities which have the advantage of being located on 
the ocean, on a lake, or on a river, the water-front is a highly 
desirable addition to the available recreation spaces. Suitable 
bathing beaches ought to be acquired by the cities for free use 
by the people. The development of street railway and motor 
transportation has lessened the pressure upon the downtown parks 
by making it more easy for the people to get out into the country. 

From the standpoint of suitable location the public buildings The 
of a city may be divided into three classes. First, there are those cia^^es^of 
public buildings which ought to be centrally located so that they build- 
may be easily reached from every part of the community. This 
class includes the post office, the city half, the courthouse, and 
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the public library. In a few cities these buildings, or most of 
them, have been brought together in a civic center; but as a rule 
they are scattered here and there all over the community, wherever 
they may chance to have been placed in obedience to the influence 
or whims of the moment.^ The desirability of bringing them 
together, both as a matter of good planning and for the public 
convenience, is easy to realize. 

Second, there arc many public buildings which must be located 
in different parts of the city rather than at a single center. These 
include the fire engine houses, police stations, elementary schools, 
and branch libraries. They must necessarily be scattered, but 
this does not mean that they should' not be planned. Very often 
in the past these buildings have been located at inconvenient points 
because political influence rather than -the public interest has 
determined the choice of the location. When a prominent poli- 
tician has land to sell at a fancy price the city is sometimes a good 
customer. There is no good reason why police and fire stations 
should not be housed under the same roof. There is no good reason 
w'hy the school, the playground, and the branch library should 
not be located close together, yet rarely are these three places of 
instruction and recreation within sight of one another. Hap- 
hazard location and slipshod construction have resulted in large 
amounts of needless expense in the case of these buildings. 

Third, there are certain public buildings which have to be 
placed in special locations. Public baths, for example, go to the 
\vater^s edge, wherever it is. The general hospital should be sit- 
uated outside the zone of heavy traffic and continuous noise. 
The city prison, the refuse incinerator, the contagious hospital, 
the garbage disposal plant, and the other w^aifs among public 
buildings — nobody wants their company. They are not welcome 
in any neighborhood, yet they must be placed somewffiere. Timely 
planning w^ould help to solve this problem by securing convenient 
and spacious tracts of land before the city grows so large that all 
available sites are occupied, but most of our cities give no thought 
to such questions until the problem becomes urgent. 

No branch of municipal activity has made more conspicuous 
progress during recent years than the care for the public health. 
This, in turn, has been the result of the notable advance in pre- 
ventive medicine and public hygiene. The old boards of health, 

r- 

1 Good examples of a civic center may be found in Cleveland and in San Francisco. 
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with their hit-or-miss methods, are giving way to trained health 
commissioners. The work of a municipal health department in- 
cludes the collection and interpretation of vital statistics as a 
means of determining the health status of the community. Few 
people realize that prompt and accurate reports relating to dis- 
eases and deaths form the groundwork of efficient health adminis- 
tration. Public health work also includes the quarantining of 
communicable diseases, the inspection of the food and milk supply, 

— in a word the control of every agency by which disease may be 
spread. As a result of this work the death rate is being steadily 
reduced. 

Public sanitation is the term applied to the removal and dis- Public ^ 
posal of waste. The congestion of factories, -shops, and dwellings ® 
in cities makes the problem of waste disposal (including rubbish, 
garbage, and sewage), one of great importance. Sewage, or pol- 
luted water waste, is the most constantly dangerous of them all. 

There are more than one hundred gallons of it to be disposed of 
daily for every head of population. Some municipalities merely 
discharge their sewage into the ocean, or into a lake or a river. 

Others have regular sewage disposal plants in which the effluent 
is rendered harmless. Sewage is used for irrigating arid land in 
some European countries, but this plan has found little favor in 
America. Local conditions differ from city to city and each case 
requires special study by specialists in sanitary engineering. 

The term public utilities is used to designate such services as Public 
water supply, gas, electricity, street railways, motor busses, tele- 
phones, power-transmission lines, and so on. These services are 
sometimes owned and operated by the city, but more often (except 
in the case of water supply) they are supplied by private companies 
under franchises. In that case they are subject to regulation by 
the municipal or state authorities in order to ensure good service 
at reasonable rates. 

Water supply is the oldest and most essential among these va- i. Water 
rious public utilities. A few American cities still leave this service 
to be provided by private companies, but in the great majority 
it is owned and operated by the municipality. The water problem 
is twofold: first to secure and maintain an adequate and safe 
source of supply; second to provide for its distribution to the 
factories, .shops, and homes of the city. In some cases a safe 
and adequate supply can be found within a reasonable distance 
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of the city; in others the water must be brought a long way or 
must either be purified by filtration or chemically treated to make 
it safe. Large groups of the population make heavy demands 
upon water supply, averaging about one hundred gallons per 
capita every day in the year. In its relation to public health the 
city’s water supply is manifestly of supreme consequence, and 
that is the chief reason for taking it directly under public control. 

This health consideration does not operate to the same extent 
in the case of gas, electricity, telephones, and transportation. 
Public ownership is not so clearly indicated as the only way of 
protecting the public interest. But public regulation is essential; 
the only question is whether this regulation can be best provided 
by each city for itself or by the state for all the cities withim its 
borders. The tendency?' is towards regulation by the state because 
the same public utility (telephone or street railway service, for 
example) may operate in several municipalities and local regulation 
cannot then be made very effective. 

A public utility is a natural monopoly. No ultimate good comes 
from the maintenance of competitive telephone or street railway 
services; for example, it avails little to have telephone service 
cheap if tw’o instruments and two directories are needed in every 
house. These corporations occupy a field in which competition 
means duplication of facilities, public inconvenience, and a far 
higher cost of rendering the service in the end. Two practical 
alternatives, and only tw^o, are open to a city. It may give a com- 
plete monopoly to some one telephone company, street railway 
company, or gas company, within a defined area, and then trust 
to public regulation for the protection of the public interest. Or 
it may acquire the ser\dce and operate it under municipal 
ownership. 

This latter alternative, municipal owmership and operation of 
public utilities, has made considerable progress in the United 
States although not so much as in European countries. Electric 
lighting in American cities has been to a considerable extent 
brought under municipal owmership. There are nearly six thousand 
electric lighting plants in American municipalities, large and 
small, of which number more than a fourth are in public hands. 
Gas lighting, on the other hand, has had no such development. 
There are only about thirty municipal gas plants in the entire 
country, as compared with about fourteen hundred in private 
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ownership. Among American cities having over 30,000 population 
only five or six own and operate their gas-lighting facilities.^ In 
the matter of street railways the cities of the United States have 
had even less experience with the policy of municipal ownership 
until very recent years. At the present time, however, San Fran- 
cisco, Detroit, and Seattle own their street railway systems in 
whole or in part. In some other cities, the street railway system 
is privately owned but is operated on a “service at cost^^ basis 
by the public authorities or under their direct supervision. 

Experience with municipal ownership in American cities would 
seem to indicate that wages go up when the city takes control; 
that the quality of the service rendered is not better than under 
private ownership; that an additional burden is usually placed on 
the taxpayers, and that* political considerations rather than busi- 
ness principles often interfere with the proper management of the 
utility. On the other hand, municipal ownership assures some 
protection against the avaricious practices which have been so 
common under private operation, such as the inflation of capital 
stock, the pa3anent of extravagant salaries for managerial and 
legal services, and the arbitrary treatment of employees. The 
question as to which policy is the better cannot be answered in 
general terms. It can only be determined with reference to a 
particular city and a particular form of public service. 

Measured by the amount of money spent upon it, education 
is the most important of all municipal functions. Because of this 
the public schools are usually placed under the supervision of a 
separate board, the members of which are commonly elected 
directly by the people but in some cities are appointed by the 
mayor. Sometimes the board of education is elected by the voters 
of a school district which does not coincide with the city in its 
area. In general these boards have three groups of functions to 
perform. First, they provide the school buildings and keep them 
in order. Second, they have duties of a business nature, such as 
the purchase of fuel and supplies, the buying of school books, 
and the management of school finances. In some cities the school 
taxes are assessed and collected under the direction of the board 
itself; but more often the funds for the support of the schools are 
obtained in part from the general city or county revenues and in 
part from the state. Finally, these school boards have the duty 
1 The three most important are- Richmond, Duluth, and Omaha. 
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of appointing the school superintendent, engaging and promoting 
teachers, determining salaries, approving changes in the school 
curricula, and settling all questions of educational policy. These 
functions, when taken together, are of far-reaching influence for 
good or ill. 

To a greater extent than in most other city departments the 
school authorities have been called upon for many new public 
services during recent years. Evening schools, part-time schools, 
continuation schools, junior colleges, special classes for handi- 
capped or defective children, medical and dental inspection of 
pupils, vocational guidance, and the use of schools as neighbor- 
hood centers in evening hours — these indicate only a few of the 
more important services which large communities now call upon 
their school authorities to provide in addition to the regular work 
of ordinary education. During recent years, moreover, the es- 
tablishment of public playgrounds and the supervision of play 
have in many cities been transferred from the park to the school 
department. Supervised play, out of school hours, is now recog- 
nized as an integral part of a community's educational system. 

The public library is becoming a more effective agency of public 
education than it used to be. A generation ago it was merely a 
depository of books; today it has become in many cities an active 
agency of public enlightenment. It renders informational service 
to public officials, business organizations, newspapers, authors, 
and students of every subject. Illustrated lectures are often pro- 
vided; reference rooms are maintained with intelligent attendants; 
seekers of books are permitted to browse among the shelves; the 
whole atmosphere of a well-managed public library has now be- 
come surcharged with a spirit of active service. A close coordina- 
tion between library and school administration has also had bene- 
ficial results, for it is from the schools that the future patrons of 
the library must be recruited. 

Then there are the public welfare activities'' which city de- 
partments are carrying on. This general term includes relief for 
the unemployed and the unemployable in cooperation with the 
state and federal authorities, the maintenance of prisons and other 
institutions of correction, recreation, housing reform, the preven- 
tion of juvenile delinquency, and so forth. Relief is a municipal 
function in some states, but in others it is a function of county 
government. Everywhere, however, a large part of the work is 
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left to voluntary and private philanthropy. Prisons and institu* 
tions of a reformatory character, are also, very largely, under the 
control of the county or the state. Cities, however, are now giving 
more attention to the preventive aspects of crime, poverty, and 
delinquency than in older days. The list of social welfare activ- 
ities now carried on in the larger American cities would cover a 
whole page and it is steadily expanding.^ Some call it paternalism; 
but the problems of human conduct are surely not less important 
than those connected with zoning, bridges, street lighting, and 
garbage disposal. 

All these mui^icipal enterprises cost money. Where does the 
money come from? Most of it is obtained by levying a municipal 
tax upon real estate and personal property.* The property is as- 
sessed or valued by officials known as assessors, but an appeal 
may usually be made to a board of review. When the assessments 
have been revised and confirmed a tax rate is figured, sufficient 
to provide such revenue as the city needs. This tax rate is fixed 
at so many mills on the dollar, or so many cents per hundred 
dollars of valuation, or so many dollars per thousand. ^ Then the 
property owner gets his tax bill, and pays it. If he does not pay it 
his property is sold by the city at a tax sale, but the owner usually 
has the privilege of buying it back (interest and costs added), 
within a specified time. 

Other municipal income is derived from license fees, taxes upon 
public utilities, profits from business enterprises owned by the 
city, subsidies from the state treasury,® special assessments for 
street paving or other improvements, and sometimes revenue 
from business taxes. But all these, put together, do not usually 
form a third of the total revenue; by far the larger part comes 
from taxes on property. And since the need for more revenue has 
been growing steadily, this tax rate keeps going up. 

Out of this annual revenue the city council (or commission) 

1 It includes, for example, such things as free employment bureaus, free legal 
aid, mothers’ pensions, milk stations, district nursing, municipal lodging houses, 
classes in Americanization, free public baths, neighborhood dances under official 
chaperonage, playground supervision, band concerts, motion picture shows in the 
parks, and so on. 

2 A tax rate of 22 mills on the dollar, or 22 cents per hundred dollars, or $22 per 
thousand, for example, is merely the same rate expressed in different ways by differ- 
ent cities. 

3 The state sometimes levies an income tax, for example, and distributes some 

of the proceeds to the cities. In many states large subsidies are given for the support 
of the city schools. * * 
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makes appropriations for the use of the various municipal depart- 
ments. These appropriations are usually embodied in a yearly 
budget which may be prepared by the mayor, or by the city man- 
ager, or by a special board, or by a committee of the city council. 
In any case the budget does not go into effect until the council (or 
commission) has approved it. Public improvements of a perma- 
nent nature, such as the widening of streets, are sometimes financed 
by borrowing money on the general credit of the city; in other 
instances a special assessment is levied upon the neighboring 
private property which is assumed to be benefitted by the work. 

The modern city is a thing of almost unbelievable complexity. 
Its activities range over a far wider area than the ordinary citizen 
realizes. Every day in the year its officials have to deal with 
problems of law, finance, engineering, health, education, and social 
welfare. No man, even though he spend a lifetime in studying 
them, can become thoroughly familiar with what we call ^Hhe 
problems of municipal administration.^' As for the ordinary citizen 
he obtains only the most rudimentary conception of them. He 
thinks that it is easy to administer the affairs of a city, that politi- 
cians can do it, and he wonders why it is not better done. As a 
first step towards any marked improvement in municipal admin- 
istration we must bring home to the minds of the people the ele- 
mental fact that this work is vast in scope and difficult always. 
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CHAPTER XLIII 


RURAL GOVERNMENT: COUNTIES, TOWNS, AND 
TOWNSHIPS 

Far from gay cities, and the ways of men. — Pope, 

The County 

The swing of population is toward the cities. Nearly a third The drift of 
of tjie American people now live in cities of over 50,000 inhabitants; 
in another generation mpre than half of them will be living there. 

The rise of the city has tended to dwarf the rural community in 
the public mind. Yet rural government is of great importance. 

It has a close relation to the interests of nearly fifty million Amer- 
icans. If a discussion of the subject is condensed into one brief 
chapter, this is only because the framework of rural government 
is simpler and administrative problems less complicated than in 
the city. 

By rural government is meant the government of counties, What rural 
towns, boroughs, townships, villages, and local communities known SSudes?^^^ 
by a variety of other designations. These areas are not always 
strictly rural in character; on the contrary, some counties are 
metropolitan and some towns are cities in everything but name. 

For the most part, however, the county, the town, and the town- 
ship are agricultural communities or closely related to agriculture. 

Every state is divided into counties (in Louisiana they are called Extent of ^ 
parishes). There are about 3,000 of them and they vary enormously visloS. 
in size. Bristol County in Rhode Island contains less than twenty- 
five square miles, while San Bernardino County, in California, 
covers over twenty thousand. They also vary in population. 

Cochran County, in Texas, has about seventy inhabitants, while 
Cook County (which includes Chicago) has over three million. 

For the most part the county is a firmly established geographical 
area, and its boundaries are rarely changed in the older states. In 
the newer states the counties were mapped out in the first instance 
on a large scale, hence they are sometimes divided as population 
increases. 
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As a general rule the creation of new counties is within the power 
of the state legislature, but in many of the states there are con- 
stitutional provisions which limit the legislature's authority by 
providing that new counties may not be established or the bound- 
aries of existing counties changed without the consent of the voters 
concerned. The state legislature may determine the form of county 
government, the location of the county seat, and the duties of 
the various county officials. This it has usually done by enacting 
a general county code but it also passes special laws relating to 
single counties, with much confusion as a result. Hence the con- 
stitutions of many states now set limitations upon the legislature's 
discretion in dealing with county affairs. In some states the in- 
habitants of counties are permitted to determine their own form 
of county government through the framing of a county charter 
and the adoption of this charter by vote of the people. Home 
rule for counties is thus following, rather slowly, in the wake of 
home rule for cities. 

Counties are established to serve as political, administrative, 
and judicial districts. They are political divisions because in many 
of the states the county is the unit upon which representation in 
the state legislatures is based, each county electing one or more 
senators and also its quota of assemblymen or representatives. As 
an administrative district, however, the county is much more 
important. Everywhere it is an area of financial administration. 
The taxes are in many states assessed, levied, and collected by 
county officers, a part of the proceeds being turned over to the 
state, a part in some cases to the towns or townships within the 
county, and the remainder retained for county purposes. 

Nearly everywhere, again, the county is given considerable 
authority with reference to the construction and repair of main 
highways and bridges. Occasionally it has the duty of providing 
other public works as well. The relief of distress due to poverty 
or unemployment is also a county function in many states. Par- 
ticularly in the southern states the system of elementary school 
administration is organized on a county basis. The county is 
likewise a primary unit for the enforcement of law and order 
through its sheriff and its deputy sheriffs, especially in sparsely 
settled regions; and in some parts of the country it is the unit of 
organization for the state militia. Finally, the county serves as a 
judicial district. It ii? a district for the administration of civil 
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and criminal justice, usually also for the registry of deeds and the 
probating of wills, and almost invariably for the maintenance of 
courthouses and institutions of correction. In the judicial systems 
of the several states the county court and its various officers form 
an important part. 

The center of county government is the county seat. The selec- The county 
tion is made by the legislature when the county is first established, 
and the legislature may remove it to some other city or town at 
any later time, but in many of the states the constitution forbids 
this unless the voters of the county approve the change. The 
county seat is the location of the county courthouse and the 
offices of the county board. 

The chief administrative organ of the county in nearly all the The county 
states is a county board.* Members of this board are usually known — 
as commissioners or supervisors. They differ in number and in 
method of selection from state to state. In most states the boards 
are small, consisting of from three to seven members. In some, itsorgan- 
however, the board is a larger body, including from fifteen to 
twenty-five members or even more. Sometimes its members are 
elected by the voters of the county at large; sometimes they are 
chosen by the townships, one or more from each; sometimes from 
the various towns and cities in the county, while sometimes (es- 
pecially in the southern states) the board is made up of the county 
judge, the justices of the peace, and certain other ex-officio mem- 
bers. There is almost as much variety in American county gov- 
ernment as in city government. 

The functions of the county board are established by law. Some The func- 
states have general laws on the subject, but in most of them the cSmty^ 
duties of county commissioners or supervisors are set forth in a — 
long succession of separate and unrelated special acts of the legis- 
lature which may apply to one county and not to others. Taking the 
boards as a whole, however, their functions may be grouped under 
six general heads: financial, highways and bridges, other public 
works, welfare work, relief and prisons, elections, and miscellaneous. 

Most county boards have the right to levy county taxes and i. Finan- 
to make appropriations for* expenditure. There are some excep- 
tions to this, however, notably in certain New England states. Taxation 
where the appropriations are made by the legislature (usually on prituons?" 
the recommendation of the county commissioners). In most of 
the other states, where the county board both makes the appro- 
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priations and spends them, there is a fusion of two powers which 
are usually kept separate in government. In the national govern- 
ment Congress makes the appropriations and the executive has 
the function of applying the money to the purpose designated. 
In state government the legislatures appropriate and the executive 
spends the funds. But in county government throughout the 
larger part of the country the same board levies the taxes, votes 
the appropriations, and sometimes appoints the officials who spend 
the money. This has been criticized as an unsafe policy and in 
practice it has encouraged extravagance. 

In addition to the function of levying county taxes, making 
appropriations, and supervising expenditures the county board, as 
a rule, has other financial duties. From time to time, both by 
general or special law, the board is giren authority to borrow 
money on the county’s credit, either with or without the necessity 
of first securing the approval of the voters. Borrowing powers 
are frequently obtained in this way for the building of roads, 
bridges, and county buildings. The county board, again, often 
serves as a tribunal of appeal from the assessments made by local 
assessors or as a board of equalization for making the proper ad- 
justments in assessments among different municipalities. 

In many states all the important highways are either state or 
county roads. The towns and townships are responsible for the 
minor thoroughfares only. Nearly everywhere the county board 
has authority to lay out, to construct, and to repair the rural 
highways which are designated as county roads; but there are 
great differences among the states in the extent to which this 
authority is exercised. Main bridges, especially those which con- 
nect two cities, or towns, or townships, are also commonly built 
and maintained by the county authorities. 

Various other public works are provided by the county, including 
the courthouse, the county jail, the house of correction, and the 
registry of deeds. Such buildings are often erected on an expensive 
scale, more so than a county requires or can well afford. The 
management of these buildings, their supervision, repair, and up- 
keep is also a function of the board. In a few states the county 
officials have been given other public enterprises to carry through, 
such as the construction of irrigation works, the abolition of grade 
crossings, or the building of levees, dikes, and drains. In general, 
when a project conc&ns all the municipalities in the county, or 
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several of them, the county board is the natural authority to 
have charge of it. 

Welfare or charitable work is primarily a county rather than a 
municipal function in most of the states. The county poor farm 
and workhouse, as well as work camps for the unemployed, are 
usually under the control of the county officers. Persons who need 
assistance are sent to these institutions from the towns or town- 
ships of the county. When the federal or state governments provide 
funds for direct relief, because of depression and unemployment, 
these funds are usually allocated to the counties and distributed 
through agencies set up by them. County hospitals exist in some 
of the states, but institutions for the care of the insane and the 
feeble-minded are usually provided by the state, not by the county. 

County boards have yarious duties with reference to elections, 
although the New England states provide conspicuous exceptions 
to the general rule. Almost everywhere else the county board has 
charge of election machinery; it designates the polling places, 
appoints the poll officials, provides the ballot, and canvasses the 
returns. Sometimes it also draws lots for the jury panels from 
the voters’ lists. The county, as has been already mentioned, is 
a common area for the selection of senators in the state legislature. 

Finally, the county board has miscellaneous powers. It appoints 
some county officers, although in many instances these officials 
(such as the sheriff, the county prosecuting attorney, the registrar 
of deeds, the county treasurer, as well as the principal assessor and 
county clerk) are elected by the voters. The county board some- 
times grants charters of incorporation to benevolent associations. 
Odds and ends of jurisdiction go to the county boards here and 
there; for example, the extermination of noxious animals, the regu- 
lation of schools for truants, the licensing of pedlars, and so on. 

It will be seen that the county board, as the chief organ of county 
administration, gathers to itself a considerable variety of functions. 
They are in part legislative, since the levying of taxes and the 
making of appropriations are legislative functions. But they are in 
larger part executive, as has been indicated. And in some states 
the county board is officially listed as a court. County boards 
cannot, therefore, be placed exclusively in the legislative, execu- 
tive, or judicial division of government, and they are among the 
very few American political institutions of which that can be said. 

In virtually every county there is a county court, but it is not 
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everywhere organized in the same way. Some states do not have a 
judge for each county, but group the counties into judicial districts 
wuth one judge for each district. This judge then goes on a circuit, 
holding sessions at the courthouse of each county in succession. 
Other states provide one or more judges for each county. The 
judges are in most cases elected by the voters of the counties or 
districts, as the case may be, but in reality they form an integral 
part of the state judiciary. 

In addition to the county board and the judge of the county 
court there are some other officials of county administration. One 
of the most important, and at any rate the oldest of these offices, 
is that of sheriff. Every county in the United States has a sheriff 
and the office is everywhere elective save in Rhode Island. There 
the legislature appoints the county sheri:^s. The name is an ab- 
breviation of the old Saxon shire-reeve, which antedates the Nor- 
man conquest of England. During the middle period of English 
history the sheriff was the right arm of the crown in the counties, 
the keeper of the king^s peace, and the enforcer of the common law. 
These functions, in a general way, the sheriff of an American county 
has inherited. He is the chief conservator of law and order and the 
executive agent of the county court. The sheriff appoints deputies 
who assist him in keeping the peace, attending court sessions, mak- 
ing arrests, serving court papers, and so forth. In sparsely settled 
counties the security of life and property depends to a considerable 
extent upon the alertness, honesty, and courage of the sheriff and 
his deputies. 

The sheriff, in addition to his functions as guardian of the peace 
within the county, is also the chief executive officer of the county 
court. It is through his office that the judgments of the court are 
carried out. He is the keeper of the county jail and has the custody 
of all the prisoners there. He looks after the comfort of juries while 
the court is in session. He or his deputies serve subpoenas upon 
witnesses, or seize property in satisfaction of judgment, or place 
writs of attachment upon property, or perform whatever other 
duties the court may request. 

The coroner is another important county officer. His duty is to 
hold an inquest whenever a death takes place under circumstances 
which excite suspicion of crime. To assist him at the inquest the 
coroner usually calls together a jury of citizens (usually six) who 
hear the evidence andr render a verdict. If the jury finds grounds 
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for believing that a crime has been committed, it may so declare in 
its verdict, whereupon a formal warrant is issued for the arrest of 
the person accused. But neither the coroner nor his jury deter- 
mines the question of guilt or innocence. That function is left to 
the regular courts. 

In most of the states coroners are elected by popular vote. To 
perform his work properly a coroner should be both doctor and 
lawyer, but as a rule he is neither. His jury is selected by summon- 
ing anybody who happens to be near at hand. On the whole, there- 
fore, coroner^s inquests have not contributed greatly to the dis- 
covery of crimes, or the apprehension of offenders. The office of 
coroner has a long and interesting history behind it, but its pro- 
cedure is not well adapted to conditions of today. In a few states 
the coroner has been ^pplanted by an appointive medical ex- 
aminer, a physician with a knowledge of criminal law. This medical 
examiner makes his investigations without the aid of an improvised 
jury and reports the results, if necessary, to the regular prosecuting 
officials for action. 

The regular prosecuting officer of the county is an attorney whose 
office bears various designations such as prosecuting attorney, 
county solicitor, or state’s attorney. Usually he is elected by the 
people of the county or district. His chief duty is to conduct prose- 
cutions in the name and on behalf of the state. He prepares the 
evidence for presentation to the grand jury and advises the jurymen 
as to whether there is sufficient ground for an indictment. If an 
indictment is found, the prosecuting attorney is responsible for 
the proper handling of the case when it is brought before the trial 
jury. Hence he has considerable discretion in the way of discon- 
tinuing prosecutions, either by entering a nolle prosequi or by asking 
that a case be placed on file. The court’s approval is sometimes 
necessary for such action, but more often the prosecuting attorney 
takes the whole responsibility. In a few states the requirement of 
grand jury action has been abolished in all but the most serious cases. 
Proceedings are begun by an information, which is a sworn declara- 
tion made by the prosecuting attorney to the effect that there is suf- 
ficient ground for placing an accused person on trial. In some states 
a preliminary judicial hearing is a necessary part of this process. 

Most people do not realize that the office of prosecuting attorney 
is by all means the most powerful among local offices. It has almost 
unlimited possibilities for.good or evil. A lax*and corrupt prosecut- 
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ing attorney can make a fortune for himself by selling, delaying, or 
denying justice. Every lawless element is interested in having that 
sort of attorney at the helm. On the other hand a prosecuting 
attorney who performs his duties with honesty and courage is 
doing a work which law-abiding citizens ought to appreciate more 
than they usually do. 

Other county officers are the treasurer, who receives the revenue 
and makes all payments out of the county funds; the auditor, who 
inspects the accounts and prepares from time to time a statement 
of the county’s financial condition for presentation to the county 
board; the assessors, who appraise property for taxation; the clerk 
of the county court, who looks after the judicial records; the regis- 
trar of deeds or recorder; and the county superintendent of schools. 
These various officials are usually elective^ although some of them 
may be appointed by the county board. It is generally admitted 
that there are too many elective county officers and the result has 
been the selection of inferior men. The voter’s interest is centered 
upon the candidates for state office on the one hand and for munic- 
ipal office on the other. The county, coming in between, gets little 
of his attention. The consequence is that county nominations and 
elections have been proverbially dominated by small rings of pro- 
fessional politicians. That is why the county has often been called 
“the jungle of American politics.” 

County government, however, is not so bad as this expression 
might imply, although it is by no means so good as it ought to be. 
I Corruption and political dishonesty have not been so prevalent in 
4 rural counties as in the cities. But mediocrity in office, unprogres- 
siveness in policy, a failure to get full value for expenditures, 
favoritism in appointments and in the award of contracts, lack of 
popular interest in county affairs — these things have all-too- 
frequently characterized county administration in most of the 
states. The situation has been tolerated because the need of reform 
in other quarters appeared to be more pressing. Now that both 
state and municipal governments have been improved, the tide of 
reform is directing itself towards county affairs, 
f The reconstruction of county government will involve five 
changes in the present system. First among the needs of county 
government is a reconstruction of the county board in those states 
where it is too large and cumbersome. There is no good reason why 
a county board should have more than seven members. They 
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should be elected by the people of the whole county, or, if this does i. The 
not seem practicable, by a few large districts. They should have boards 
substantially the same powers that the council possesses in cities reorganized 
under the council-manager form of government. 

Second, there is need for a unification of executive work in 2. The 
county government. As matters now stand there is no county exeSitive 
official corresponding to the president, governor, and mayor in 
national, state, and municipal government. Executive responsibil- 
ity is scattered, some of it devolving upon the county board, 
and the remainder accruing to the various county officers, each of 
whom is more or, less independent of the others. There ought to 
be a single head with ultimate executive authority as in national, 
state, and city governments. • 

Much may be said in*favor of the ^^manager plan’’ in counties County 
as in cities and towns. The county-board should not try to handle 
the details of administration. It should employ a qualified expert. 

The present system of divided executive responsibility is unsound 
in principle and is not working well. In a number of states the 
county manager plan is being given a trial with varying degrees of 
success,^ It has merits and defects in the counties somewhat 
roughly corresponding to those which the council-manager plan 
has disclosed in the cities. In both areas the problem is to find and 
keep the right man as manager.-^ 

Third, there should be a reduction in the number of elective 3. Elective 
officials. There is no good reason why treasurers, auditors, asses- s£u1d be 
sors, and clerks should be appointed in cities and elected in coun- 
ties. The elective principle, when applied to these positions, means 
an undue lengthening of the ballot with a consequent flagging of 
public interest in the candidates. With a dozen or more county 
officials to be elected, the average voter will not inform himself of 
their qualifications but will be guided entirely by party designa- 
tions. The party leaders, appreciating this lack of popular interest 
and information, nominate men who would not be put forward for 
positions in the state or municipal government. Men of adminis- 
trative ability cannot be secured for county offices by party nomi- 

1 For a full discussion see the chapter on “The County Manager Plan” in Arthur 
W. Bromage, American Countu Government (New York, 1933) and Helen M. Muller, 

County Manager Government (New York, 1930). 

2 “ A Model County Manager Law ” sponsored by the National Municipal League, 
was issued as a supplement to the National Municipal^RevieWj XIX, pp. 566-579 
(August, 1930). 
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nations and popular election. Officials who have only administra- 
tive functions to perform ought to be appointed. When they 
perform the function of enforcing the state laws (as sheriffs and 
prosecuting attorneys do), they should be appointed and paid by 
the state, not by the county. While they perform county functions 
(as county treasurers, county auditors, and county clerks do) they 
should be appointed by the county board or by the county manager. 

Civil service reform has as yet made scarely a ripple upon the 
face of county politics, yet selection by merit is a principle which 
ought to be applied to subordinate positions in the service of the 
county as in that of the city, state, or nation. , Clerks in court- 
houses, keepers in jails, foremen in road-construction, even the 
janitors in the county buildings are almost everywhere chosen 'un- 
der the spoils system. The progress of civil service in other fields, 
moreover, has tended to make the county service a last refuge for 
the incompetent. Those who cannot pass the examinations con- 
ducted by the state or the city fall back on the county and seek 
political influence to place them on the payroll there. 

The cities of the United States have made great progress in 
their business methods during the past twenty-five years. Many 
of them have adopted new budget systems, improved their book- 
keeping and accounting, standardized salaries, and established 
central purchasing agencies. The counties, taking them as a whole, 
have not kept pace with all this. Many of them are using methods 
which the best-governed cities have discarded. For example, some 
county officers are paid no salaries but are permitted to keep all the 
fees that they collect. In well-governed communities this system 
of paying officials has long ago been abandoned. In many coun- 
ties, moreover, each official does his own purchasing, a practice 
which has also been largely abandoned in the cities. The fifth need, 
then, is for a general modernizing of the business methods used by 
county officers. 

How may these five reforms in county government be brought 
about? Presumably in the same way that American cities have 
been considerably reformed during the past twenty-five years. 
The legislatures should give the counties the same opportunities 
for reorganization that many of them have given to the cities — 
the opportunity to choose their own form of government, to revise 
it, simplify it, improve it, and make it more efficient. From 
municipal experience the counties can learn much if they try. But 
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it will not be enough to provide the opportunity for reconstruction 
and stop there. The propulsion to reform in city government has 
not come from the legislatures but from the people. Powerful civic 
organizations have aroused the voters of the cities, but in the coun- 
ties there has been no such surge of reform propaganda. It is time 
for the reformers to concentrate their attention upon this dark 
continent of American politics. 

Special problems of county government arise whenever a large 
city spreads itself over all or a great portion of the county area. 
This is the situation, for example, in Cook County which contains 
Chicago, in Philadelphia County which includes Philadelphia, in 
Cuyahoga County which contains Cleveland, and so on. In some 
such cases, as in San Francisco, Philadelphia, and Boston, the 
same body acts as a city council and county board combined. In 
other instances there are separate authorities with powers which 
overlap and are frequently ill-defined. The city council and the 
county board are engaged in performing similar functions within 
the same area. In some instances the city assessors go around and 
make their valuations for municipal taxation; a week or tw^o later 
the county assessors make their rounds and assess the same prop- 
erty for county taxes. The waste involved in this is obvious. Much 
would be saved, both in time and money, by making each large 
city a separate county, letting the regular municipal authorities 
perform county functions. 

Advantages might also be derived in many cases by the con- 
solidation of two or three small counties into a single large one. 
The automobile has made many of the smaller units unnecessary. 
Diminutive counties are a relic of horse-and-buggy days. North 
Carolina, for example has 100 counties, while Georgia has 161, 
Missouri 114, Kentucky 120, and Texas 254. On the other hand 
Connecticut gets along with 8, Massachusetts with 13, Wyoming 
with 23, and Oregon with 36. Many of the smaller counties are 
poverty-stricken yet attempt to maintain a complete mechanism 
of government. Consolidation would be productive of both effi- 
ciency and economy, but because of sentimental objections it is 
difficult to bring about. Constitutional difficulties likewise often 
stand in the way of this and other reforms.^ 
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1 See the report on “Constitutional Barriers to Improvement in County Govern- 
ment” issued as a Supplement to the National Municipal Review, XXI, No. 8 
(August, 1932). • ’ 
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For purposes of local government counties are usually divided 
into towns, districts, or townships, but whenever any portion of a 
county becomes urban in character through the growth of popula- 
tion it is commonly organized as an incorporated village, town, 
borough, or city. The practice and the terminology are very differ- 
ent in various parts of the country. Towns are the outstanding 
units of local government in New England; townships are found 
in the middle states and the north central regions, but not in the 
southern or far western parts of the country. Villages and boroughs 
appear here and there without much reference to region. It would 
require a whole volume to explain the variations of government 
in them all. So nothing more can be attenspted in these pages than 
a statement of the general principles and a summary description of 
the more important local units, particularly the New England town 
and the middle western township. 

The details of organization in towns, townships, and villages are 
wholly within the control of each state. Each state has full power 
to devise its own system of local government, and to modify this 
system at will But although each state is supreme as respects the 
form and functions of local government, the legislature does not 
always have a free hand in such matters. The state constitutions 
contain many limiting provisions which guarantee rights to the in- 
habitants of the local areas. And as constitutions are revised, the 
tendency is to insert more of these restrictive provisions. Within 
the limits set by the state constitutions, however, the legislature 
incorporates towns, boroughs, townships, villages, or special dis- 
tricts. It does this by a general code-ar by special laws. In either 
case it determines what officers a community shall have, how they 
shall be chosen, and what their duties shall be. These duties it 
changes at frequent intervals until the whole body of local govern- 
ment law is so voluminous and complicated that even the officials 
themselves often do not know what their powers are. 

Of course there is general agreement on the ' principle that 
local functions should be left to these local officers without state- 
interference, but there is no agreement as to where the line between- 
local and state functions should be drawn. In all cases of doubt- 
the state legislature gives itself the benefit. The little red school- 
house might be deemed a local institution, if anything is; but the^j 
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state legislature usually determines the qualifications of the teacher 
who rules therein, how much she shall be paid, and what textbooks 
she shall use. For education, in the large, is a matter of state- 
wide consequence. Local government, therefore, is merely state 
government writ small. Its officials do, in the main, what the 
state laws tell them to do. 

Among areas of local government the New England town is the The New 
oldest and most interesting. ^ The town is not always, as the name 
might imply, a thickly settled community. Some New England 
towns are places with populations running into many thousands, 
but most of them are what would elsewhere be called townships, 
for they are agricultural regions covering thirty or forty square 
miles. One Massachusetts town has a population of over forty 
thousand; another has iess than three hundred. In Maine, Ver- 
mont, and Connecticut a few villages or boroughs have been 
incorporated within the limits of the towns; but in general this 
practice has not been pursued. A town remains a town until its 
people secure incorporation as a city. 

The New England town does not possess a charter of incorpora- its legal 
tion, yet it has practically all the rights and privileges of a munic- 
ipal corporation. Originally the towns derived their powers from 
the common law, but since the Revolution it has been a well 
settled legal doctrine that they can claim no powers except such 
as ^^have been expressly conferred by statute or which are neces- 
sary for conducting municipal affairs.^^ ^ The idea that the New 
England town forms a sort of miniature republic is widely current, 
but it is without any legal basis. The New England town is as 
completely under the thumb of the state legislature as is the western 
township or any other area of local government. 

To some extent the powers now possessed by the towns have General 
been conferred by a general law dealing with town government; towns.^^^ 
but special statutes * have also, from time to time, added new 
privileges or functions. Today the New England town has about 
the same authority that a city charter conveys. It may sue and 
be sued, make contracts, levy taxes, borrow money, and own 
property. It may by ordinance or by-laws provide for the protec- 
tion of life and property, the public health, and public morals. 

# 

^ The latest and best book on the subject is John F. Sly, ^own Government in 
,^.^>MassachusettB: 1620^1980 (Cambridge, Mass., 193p). 

2 Bloomfield v. Charter Oak Bank, 121 U. S. 129. ® 
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It may build and maintain streets and sewers, provide a water 
supply, public lighting, police and fire protection, parks and public 
buildings. It is required to establish schools, and it may maintain 
a hospital, a public library, and a market. Welfare w^ork is also 
a town function in New England. The town, in fact, provides 
many services which in other parts of the country are among the 
functions of counties. 

The chief organ of town government in New England is the 
town meeting. An annual town meeting is usually held in May, 
wdth special meetings whenever necessary, but not more than two 
or three special meetings are commonly called during the year. 
Every voter of the town is entitled to attend these town meetings, 
which convene in the town hall. As a rule, however, not more 
than half of them do attend, and the percentage is frequently 
much smaller. The town meeting selects its own presiding officer, 
who is known as the moderator, and this honor customarily goes 
to its most prominent citizen.^ 

Town meetings are called with considerable formality, and 
their procedure is strictly regulated by law and tradition. The 
call is ill the form of a w^arrant issued by the selectmen to the 
constables of the town commanding them '^to notify and warn” 
the towmsmen and to “make due return” of their having done so. 
The warrant specifies item by item the matters which are to be 
brought before the meeting and no other business can be con- 
sidered, At the annual meeting the various town officers are 
elected for the year, a poll being opened for this purpose w^henever 
there is a contest. Usually this polling takes place in the morning, 
the afternoon being devoted to a business session in w^hich the 
appropriations are voted and all matters of general town policy 
settled. In the more populous towns, however, the polling often 
continues throughout the\ day, with a business session in the eve- 
ning. When the w’^arrant contains many items, it is impossible to 
finish the entire docket of business at a single session, in which 
case the meeting is adjourned to a subsequent afternoon or evening, 
and still further adjourned if necessary. 

In the smaller rural towns the occasion of the annual town 
meeting has always been and still is a neighborhood holiday. 

^ It is the highest honor that the townsmen can bestow and is appreciated ac- 
cordingly, Even governors and United States senators do not disdain to serve 
as moderators at the annual meetings in their heme towns. 
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The debate, particularly upon matters which the world would 
not regard as of momentous importance, is often spirited and 
piquant, with no dearth of humor and an occasional flare-up of 
personalities. A town meeting of sturdy farmers has been known 
to debate for more than an hour a proposal to spend eight or 
ten dollars in repairing a culvert or a fence. It is a picturesque 
gathering, this annual meeting in a small New England town, 
with its copious flow of homely oratory, its insistence upon settling 
even the smallest details by common voice, its prodigious emission 
of tobacco smoke, and the general retail of local gossip which 
takes place around the> doors. 

But in the larger towns things are quite different. There the 
business of the town meeting is for the most part cut and dried 
beforehand; a few active politicians monopolize the debate, and 
the large amount of business necessitates the strict application of 
parliamentary rules. In some of these larger towns, moreover, it 
has become the practice to have the moderator appoint a com- 
mittee, usually of fifteen or more townsmen, which makes recom- 
mendations to the town meeting on all matters in the warrant, 
and these recommendations are usually adopted. 

The town meeting ceases to be a satisfactory organ of local 
government when the population of the town exceeds five or six 
thousand. When that point is reached, a reasonably full attend- 
ance of the voters becomes impractical and the control of the 
town policy passes into the hands of whatever element happens 
to be the stronger or more aggressive politically. For this reason 
many towns, on reaching an unwieldy size, apply for incorpora- 
tion as cities. Some others, however, have been reluctant to give 
up local institutions which have served so long, and hence con- 
tinue a scheme of government which no longer suits their needs. 
Others, again, have attempted to modify the town meeting with- 
out actually abolishing it, but these halfway measures do not seem 
to be proving altogether successful. 

The most common modification is to provide for a 'limited 
town meeting.” In other words, it is arranged that the voters 
of the town shall elect say two or three hundred of their own 
number to constitute the town meeting. These delegates, or rep- 
resentatives, sit at the front of the hall and do all the voting. 
The rest of the hall, including the gallery, is thrown open to all 
those who care to attend. Any townsman mn speak on any sub- 
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ject at the meeting; but only the delegates are permitted to vote. 
This arrangement, however, is only a makeshift. There is no prac- 
tical halting place between direct and representative government. 
A town meeting must be one thing or the other; it cannot be 
both. 

In the earliest da 3 ^s of seaboard settlement the town meeting 
was the sole organ of town government. But it was soon found 
necessar}” to have officials who would carry the decisions of the 
town meeting into effect and who would also deal with minor 
matters in the intervals between the meetings. Hence developed 
the practice of choosing at the annual town meeting a committee 
of the townsmen, usually three or five in numbb', known as the 
selectmen.^ OriginaU}^ these selectmen were chosen for one year 
onl}", and that practice is generally continued, except in Massa- 
chusetts, where the term is three ^^ears in man}^ of the towns, one 
selectman retiring annually. But in any event reelections are 
common, and a selectman who is willing to serve is frequently- 
continued in office for ten or a dozen y-ears. 

The selectmen form the executive committee of the town meet- 
ing. They- have no legislative authority-, pass no byMaws, levy 
no taxes, borrow no money, and make no appropriations. All 
these things require action by the town meeting. Nor do the 
selectmen appoint the town officers. Even their administrative 
functions, although multifarious, are of a subsidiary character. 
They prepare the warrants for the annual or special meetings; 
they grant licenses under the authority of the state laws; they 
lay out highways and sewers for acceptance by the town meeting; 
they'' make the arrangements for state and local elections, and 
they have immediate charge of town property^ They usually 
award the contracts for public work, and all bills against the town 
for w-ork or services must be approved by^ them before being paid. 
Schools are in charge of a school committee elected at the annual 
towm meeting. The selectmen may serve as overseers of the poor, 
or as assessors, or as the town board of health; but in towns of 
any considerable size these functions are entrusted to separate 
boards, the members of which are also chosen at the annual town 
meeting. The New England town does not, therefore, possess a 
centralized executive authority. The selectmen share executive 

^ In Rhode Island this body is not known as the board of selectmen but as the 
town council. 
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functions with various boards and officials who are not under 
their control. 

The number and nature of these boards and officials depend 
upon the size of the town. Most of the towns have a school com- 
mittee or board of school trustees, a board of health, and a board 
of overseers of the poor. A large town may also have a water 
board, a library board, and a board of park commissioners. As 
for administrative officials, every town has its town clerk, who is 
perhaps the most important among local officers. Many functions 
are placed upon him by state law, such as the issuing of marriage 
licenses, the registration of births and deaths, the transmission 
of various reports to the state authorities, and in some states 
thQ recording of deeds and mortgages. In addition the town clerk 
is the keeper of the l(^cal records and the general factotum of 
the selectmen. He is elected by the town meeting, receives a 
salary, and is usually continued in office so long as he does his 
work satisfactorily. Each town also has its assessors, its town 
treasurer, its constables, and often a considerable list of minor 
officials, such as poundkeepers, fence viewers, sealers of weights 
and measures, and so on. These officers are usually chosen by 
the town meeting, but in some towns the selectmen appoint to 
the minor posts. 

One reason for this multiplication of administrative boards and 
minor officials, even in towns which have relatively small popula- 
tions, may be found in the fact that most town officers serve 
without pay. If the work were concentrated in a few hands, there 
would be a demand for remuneration. In the smaller communities 
this plan of administration by scattered and unpaid agencies 
serves well enough and has the merit of cheapness; but in the 
larger towns, where there is much public business to be done, it 
falls far short of the requirements and has had to be in part 
abandoned. These places, as a rule, are now putting paid officials 
in charge of the more important services. In general, therefore, 
the New England system of town government, with three centuries 
of good tradition behind it, is gradually giving way before the 
march of industrialism and urbanization. It served well in early 
days as a cradle of democracy, but it is not adapted to the needs 
of a populous community anywhere. 

Townships, as areas of local government, are important in the 
middle western states. Ii\ some of them the territory is mapped 
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out into uniform blocks, six miles square. The surveying was 
done when these regions were territories under the jurisdiction 
of Congress, hence the divisions are sometimes called congressional 
ownerships. In some of these states the township meeting is an 
institution of local government, but it has not developed much 
vitality, and its chief function is that of electing the township 
officers.^ In other states there is no town or township meeting, 
the work of local administration being wholly carried on by officers 
elected at the polls. 

The administrative work of township government is carried on 
either by a board of trustees or by a single officer known as the 
supervisor. Where the board system prevails there are different 
ways of constituting the board, although its members are always 
elected by the voters. The powers of th^ board also vary from 
state to state. So it is with the single supervisor, an elective 
official, whose functions are more extensive in some of the states 
than in others. Towns and townships also have their clerks, 
treasurers, assessors, constables, highway overseers, justices of the 
peace, and other local officials, all or most of them elected. 

Township government has been greatly weakened by the prac- 
tice of incorporating as a separate municipality any portion of 
the township which becomes urban in character. Nearly all the 
states now make provision by general law for the organization of 
these thickly settled areas under the name of villages, boroughs, 
incorporated towns, or cities. The usual course is for the inhabit- 
ants to present a petition to some designated officer, who submits 
the question of incorporation to a vote of the people, and if they 
decide affirmatively, the petition is granted. The region is there- 
upon incorporated as a village, borough, town, or city, as the case 
may be. Usually there is a minimum requirement as to population: 
from two hundred to three hundred in the case of a village, from 
two thousand to twelve thousand where the petition is for in- 
corporation as a city. ^ 

When a region is thus incorporated, it passes from the juris- 
diction of the township officers and sets up its own local govern- 
ment. In the case of a village this government commonly consists 
of a board of trustees or a council with from three to nine elected 

1 The chief reason for this, no doubt, is the purely artificial nature of the town- 
ship. It has no social homogeneity or local self-consciousnes^like the New England 
town. By incorporation, moreover, the thickly settled portions of townships are 
usually organized as cities oi^villages, thus breaking into the original unit. 
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members, together with a chief executive officer, called a mayor 
or village president, who is either chosen by the trustees or by 
the village voters. In the case of a borough, an incorporated 
town, or a city, the organization is along somewhat the same lines; 
but the governmental mechanism is more elaborate. The general 
laws of each state provide what powers these local governments 
shall exercise, but they generally include the making of by-laws, 
the management of streets, water supply, sanitation, police, fire 
protection, and public recreation. Taking the United States as a 
whole, there are more than ten thousand of these small incorporated 
municipalities. They differ so widely in size, population, form of 
government, and functions that no general description will hold 
strictly true in relation to all or even to any large number of them. 

In the southern states the county remains the dominant area 
of local government. There are no towns as in New England, and 
only in scattered regions any system of organized township govern- 
ment. Instead of townships the counties frequently have special 
divisions for such purposes as the management of schools, the 
building of highways, the holding of elections, and the adminis- 
tration of justice. These county divisions are not corporate en- 
tities, like towns or townships; they have no taxing power and 
they exist for certain designated purposes only. In some southern 
states they are called magisterial districts; in others the name 
township is used, although the term is misleading. 

In the Far Western states, the system of incorporated districts 
has become general. There it is a common practice to divide 
the county into school districts, sanitary districts, flood-control 
districts, irrigation districts, fire-prevention districts, park dis- 
tricts, and road districts, each for the purpose indicated by its 
name. Each elects its own district trustees or other officers when 
necessary. The county remains the chief unit, but its authorities 
cannot conveniently carry out all the work that needs to be done, 
hence a division into districts is made for individual functions. 
These districts are commonly known as ''quasi-municipal corpora- 
tions” to distinguish them from regular municipalities such as 
cities, towns, and townships. But they have power to tax, power 
to borrow, and most of the other powers which municipal corpora- 
tions possess. In some cases they overlap one another and create 
serious confusion in tax rates. 

One can sometimes find, therefore, a Strange welter of local 
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areas within the bounds of a single state. Illinois, for example, 
has 102 counties, 1,128 incorporated places, 1,481 towns and 
townships, 12,186 school districts, and in addition no fewer than 
2,439 road districts, park districts, sanitary districts, and districts 
of other varieties. Thus there are more than 17,000 separate 
governmental units in this one state. Give them, on an average, 
only twelve or fifteen officials apiece (Cook County alone has 
over 2,600), and you have a quarter of a million officers of local 
government — one for every ten adults in the population of the 
state. ^ In Los Angeles County, California, there are more than 
eighteen hundred governmental units and special districts for 
which taxes are levied. 

Local democracy isrthe foundation of national democracy. But 
the democracy of a government, whether National or local, is not 
to be judged by the number of officials whom the people elect. 
Too many officials, too frequent elections, too much parcelling 
of powers and functions — they all tend to subvert democracy by 
placing authority in the hands of an invisible monarch known as 
the local “boss’" who lords it over them all. Popular control of 
local government, in thousands of rural communities throughout 
the United States, has become a mirage. It is devoid of reality. 
The state legislatures, in many instances, have burden^ these 
counties, towns, townships, and villages with a tangle of officials, 
boards, and functionaries far beyond any conceivable need. Official 
responsibility to the people has in this way been seriously impaired 
and sometimes reduced to the vanishing point. The way to make 
local democracy genuine is to have relatively few elective officers, 
give them large authority, and hold them directly accountable for 
its exercise. 
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THE AMERICAN PHILOSOPHY OF GOVERNMENT 

Nothing appears more surprising, to those who consider human affairs 
with a philosophical eye, than the ease with which the many are governed by 
the few . — David Hume. 

Hero worship is strongest where there is least regard for human freedom. — 
Herbert Spencer. 


First in im- 
portance 
come the 
facts of gov- 
ernment. 


Then the 
philosophy. 


The study of American government must be primarily concerned 
with facts; because the true character of*^a government is deter- 
mined by its practices rather than by its philosophy. Accordingly, 
this book has devoted most of its pages to the task of setting forth 
the actualities of the American political system. As in every 
other scientific exploration the study of government should begin 
by laying hold of the visible phenomena. With these in hand 
it should proceed to the uncovering of facts which are not so 
plainly in sight. An acquaintance with the realities should thus 
precede, rather than follow, any discussion of the philosophy on 
which American government is assumed to be based. The design 
can be better understood after a careful inspection of the structure. 

Yet the design of a government, in other words the philosophy 
underlying it, is by no means unimportant. It exerts a continuous 
and considerable influence upon the workings of the political 
mechanism. And political theories, or points of view, have un- 
questionably had a large part in directing the evolution of Amer- 
ican government. They have been in the back of men's minds 
during every discussion of governmental organization and methods. 
The American citizen has a philosophy of government, and it 
gives a very definite cast to his political thought although its 
principles are not always clear in his own mind. To the extent 
that the citizen gets hold of them, however, they become mental 
stereotypes and influence his attitude on all questions of public 
policy. These principles, when taken together, make up a creed 
to which the citizen gives a more or less consistent allegiance, in 
spite of his realization that some of its tenets no longer fit the times 
or the circumstances. ^ 
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In other words the thought of the people is heavily colored by 
a political fundamentalism. Certain formulas of free government 
are accepted as gospel by the great majority of Americans without 
much regard to their rationality. If you have any doubts on this 
score, just propose some new governmental device such as the 
single-chamber state legislature or the establishment of an in- 
telligence test for voters. In the great majority of instances your 
proposal will not be listened to and discussed on its merits. It 
will be met with the retort that such a thing would be un-American 
and hence undemocratic. That is to say, it clashes with something 
in the set of dogmas which make up the creed or philosophy of the 
average American. What are these principles? Sixteen of them 
will be enumerated, but this does not exhaust the entire list. 

First among the various principles of the American political 
philosophy is a settled belief in the superiority of the republican 
form of government. On this point there is virtual unanimity 
among the American people. In most European republics one 
can find a group of people, sometimes a numerous and influential 
group, which desires to change the government from a republic 
to a monarchy. There is still a royalist faction in France despite 
the fact that the Third French Republic has passed its sixty-fifth 
birthday. The cause of imperial restoration likewise has a strong 
following in Austria and in Hungary. But in the United States 
there has been no royalist party since the federal constitution 
went into effect. The country is virtually a unit in its allegiance 
to the republican ideal. 

But what does the average American, understand by a repub- 
lican form of government? /The essentials, as he understands them, 
are a chief executive chosen by the people, either directly or 
through their representatives, and an elecfeve lawmaking body. 
Most Americans do not look upon any government as republican 
in form unless the people elect and control both branches of it, 
executive and legislative. Where the legislature is composed of 
two branches, moreover, the popular control must extend to both 
branches. An hereditary chamber, even though it be secondary 
to the elective branch of the national legislature, is regarded by 
Americans as unrepublican. 

Consequently the average American mind identifies a repub- 
lican form of government with democracy. A monarchy, no matter 
what its character or liniitations, seems dificult to reconcile with 
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popular or democratic government in the New World mentality. 
France is a republic, with a president chosen for a limited term 
and with a national legislature of two elective chambers. That 
is enough to give France the place which she occupies in the public 
imagination as a democratic republic, or a sister republic to the 
United States, as the newspapers often express it. 

Nevertheless Great Britain, although a monarchy, has a closer 
affinity with American republicanism than has France or any other 
country of continental Europe. To overlook that fact is to let 
ourselves pass into the bondage of terminology. It is a way of 
demonstrating how words have the power to muddle thought. 
The old-time classification of governments into monarchies and 
republics can perform little service nowadays except to mislead, 
because everyone knows that a governmeij^t may be republican in 
form without giving the masses of people any substantial measure 
of control over it. That has been repeatedly demonstrated in 
some of the republics of Central and South America, as well as 
in Germany, Poland, Russia, Liberia, China, and divers other 
countries which call themselves republics. On the other hand a 
titular monarchy may be thoroughly republican in all the true 
essentials of popular participation in government, as is the case 
with the various dominions of the British Commonwealth. The 
vital distinction is not between republics and monarchies but be- 
tween governments which conform to the democratic principle 
and those which do not. 

2. Arepre- Conformance with the democratic principle requires that the 

democracy, popular will shall be made manifest by the action of all those who 
are politically competent. To put this in simpler form it means 
government under the '^control of the people,^' not the whole 
people, but of those who ought to have the right to vote. Democ- 
racy is thus, to some extent, a matter of degree, or of opinion. It 
raises the question of political competence. Twenty years ago 
the United States was regarded as a democracy although women 
were excluded from the electorate in most of the states. Americans 
look upon the French Republic as a democracy although women 
are still excluded from voting privileges there. A government is 
deemed to be democratic whenever its electoral basis is sujficiently 
broad to permit at each election a fair portrayal of the general 
will. Democracy may be either representative, or direct, or it 
may be a combination ^f both. The American national democracy 



THE AMERICAN PHILOSOPHY OF GOVERNMENT 753 

is representative. It functions wholly through elective and ap- 
pointive officials. State and city governments in the United States 
are also representative for the most part, but in some cases they 
make provision for direct action on the part of the electorate by 
means of the initiative, referendum, and recall. To that extent 
they are direct, as well as representative democracies. 

Government rests upon the consent of the governed. That 
proposition embodies an important article in the American political 
creed. The consent of the governed is attested by a written con- 
stitution which forms the basis of government. The purpose of a 
constitution is threefold: to set up a government, to endow it 
with powers, and to circumscribe it with limitations. A constitution 
determines what the governed have" consented to let their govern- 
ment do. Hence both the national and the state constitutions 
of the United States guarantee the citizen certain fundamental 
rights and protect him against the abuse of political power. It is a 
consensus of opinion among Americans that such written guaran- 
tees are desirable, and even essential, to prevent the oppression of 
the few by the many, in other words to preclude despotic action in 
individual cases under the guise of majority rule. The idea is that 
the people shall first agree with due deliberation upon the funda- 
mentals, irrespective of specific cases, and that, so long as these 
agreements are in effect, such fundamentals of government must 
be respected by those to whom the people have delegated authority. 

Since a constitution is the supreme law it follows that legal 
sovereignty is synonymous with the power to make and unmake 
the constitution. The legal sovereign is that authority which can 
enforce its will to the exclusion of all other wills. Offhand it is 
frequently said that sovereignty in the United States rests with 
the people. This statement, while broadly accurate, is not suffi- 
ciently informative. Legal sovereignty, in the United States, is 
not vested in the hands of the people directly. The people, by 
majority vote, cannot change the national constitution. Changes 
must be made through the elective representatives of the people 
in one of the four ways which the constitution prescribes. 

In the parlance of a constitutional lawyer, therefore, it is quite 
correct to say that there are no limits on the powers which may 
be exercised by a two-thirds majority in both Houses of Congress 
and a majority in both chambers of thirty-six state legislatures 
when they act in concurrence. But the action of Congress and of 
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the state legislatures in thus amending the supreme law of the 
land is merely expressive of the popular will. These bodies are 
simply the agencies through which the will of the people is pro- 
mulgated. Sovereignty does not therefore reside with them; it 
rests with the power which stands behind them and provides the 
momentum. Popular sovereignty does not cease to be real because 
it must function through designated channels. 

Yet there are limitations upon the sovereignty of the people. 
The form and spirit of a government are not entirely matters of 
human plan and program, subject to no forces which are beyond 
the power of the electorate to control. Man^s unfettered will is 
not the sole determinant of political institutions. There must 
be laws which govern it, for all nature is governed by law. Every- 
thing in nature inclines to move in seasons, or in undulations, or 
in cycles. Light, heat, and sound come to us in waves; seed-time 
and harvest, rainfall and drought come and pass with the seasons; 
while prosperity and depression, conservatism and radicalism, 
courage and caution, follow each other with cyclic regularity. 
Surely there must be forces affecting and controlling the popular 
will in a universe which is everywhere else controlled! 

‘^Before the sea of human opinion, as on the shore of the ocean,” 
wrote Sainte-Beuve, “I admire the ebb and flow. Who shall 
discover its law?” We speak of the omnipotence of the popular 
will for the mere reason that no one has as yet discovered the 
laws which mould and control its course. Everyone knows, how- 
ever, that geographic and cultural conditions have been influential 
factors in determining the course of political evolution in the past. 
Everyone also knows, or ought to know, that eras of economic 
depression have a profound influence in moulding the character 
of governments by forcing them to assume powers which the 
people would not have permitted them to acquire in normal times. 
And having once possessed themselves of emergency jurisdiction, 
all governments strive to retain it permanently. 

Systems of government, therefore, do not ultimately depend for 
their success or failure upon human shrewdness and good planning 
alone but upon a great many factors among which are geographic 
good fortune, racial qualities, and the luck of being able to keep 
out of war. We say that people choose their form of government. 
More often, however, the choice is determined for them by cir- 
cumstances over which'^they have no control. They do not choose, 
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for example, between a written or an unwritten constitution. If 
an unwritten constitution has not been handed down to them 
from the ages, as in England, they have no alternative but to 
provide themselves with the other kind. So what we call popular 
sovereignty reduces itself in many instances to the determinism 
of time and place and circumstance. 

Americans, as a people, have been traditionally afraid of con- 5^ Division 
centrated political authority. This explains their steadfast belief Lt^^n^the 
in the principle that power should be split up and divided around, the^states.^ 
First of all, it is divided between the nation and the states. The 
states have rigjits, and these rights must be respected by the 
national government. Similarly the states must leave the national 
government supreme within its own field. One must not interfere 
with the other. The supposed advantage of this arrangement is 
that it prevents any one government from becoming too strong. 

When the national constitution was framed there was a widespread 
fear that it would become too powerful and ultimately transform 
the states into mere administrative divisions of the Union. This 
fear persisted for many years after 1787. Most of it has now 
passed away, although ardent champions of states^ rights still 
sound the tocsin from time to time. With virtual unanimity the 
people of the United States remain convinced that power should 
continue to be divided between the state and national governments, 
but they are no longer afraid of shifting authority from the states 
to the nation whenever the public interest seems to demand such 
a change. 

In other words the American philosophy of government retains The ^ 
its allegiance to federalism but not to any particular brand of SntSla- 
federalism. To abolish the state governments and concentrate all 
governmental responsibility in Washington would involve exces- 
sive centralization. The mechanism would break down of its own 
sheer cumbrousness. On the other hand the scattering of too much 
power among the states has the disadvantage of crippling the 
national government's endeavor to cope with nation-wide problems 
in an effective way. So the line of demarcation between the two 
sets of governmental powers is being gradually moved upward. 

The country is moving in that direction slowly, but steadily, 
relaxing the emphasis on federalism, state sovereignty, states' 
rights and local self-determination in favor of nationalism, national 
policy, and centralized power. 
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It is a widespread, although hardly a universal popular con- 
viction in the United States that power should not only be divided 
between the nation and the states but that within each govern- 
ment one branch should serve as a check upon the other. It is in 
accordance with this principle of counterpoise that the American 
national and state governments are organized. The executive, 
legislative, and judicial branches are kept separate and independent 
of each other. The President's veto serves as a check on Congress ; 
the Senate’s authority to confirm appointments and to ratify 
treaties is intended to serve as a check on the President; while 
the Supreme Court’s right to declare laws unconstitutional oper- 
ates as a check on the elective branches of government. The 
entire structure of American government, in fact, is based upon 
the idea that it is the inevitable tendency of governments to 
become oppressive and that individual officeholders and groups 
of officers will abuse their powers if given the opportunity. They 
will go forward in this direction until they are checked. Hence 
power shall be an automatic counterpoise to power. Sometimes, 
perhaps, this check is too effective, and delays the operations of 
government; but it is a measure of safety and most Americans 
believe it a wise one in spite of its defects. 

Nevertheless there are signs that the principle of checks and 
balances is beginning to lose its traditional popularity. The past 
few years have seen legislative powers of vast and far-reaching 
consequence handed over by Congress to the President, with no 
such nation-wide chorus of popular protest as it would have in- 
spired a generation ago. The authority of the governors has 
similarly been growing at the expense of the state legislatures. 
In a word, the old balance is being rudely disturbed. The checks 
are being weakened. This is because the people seem to have 
lost, in large measure, their old-time fear of executive dictatorship. 
For the moment, at any rate, they are more interested in leader- 
ship than in deliberation, more concerned about having an efficient 
government than disturbed by the danger of not having a safe 
one. The American Republic is today the only great government 
which retains the principle of checks and balances. If the steady 
expansion of executive authority continues it will not retain that 
distinction very long. 

Most despotisms have been created through the placing of 
rulers above the law. Laws are known and certain, while the will 
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of a ruler is uncertain and subject to the vagaries of human nature. 
It cannot be foretold in advance. Therefore it is a precaution of 
American government that the laws should provide for all eventu- 
alities and leave to executive discretion just as little as possible. 
Of course it is not possible io have a government of laws alone — 
because laws do not promulgate, or interpret, or enforce them- 
selves. Action on the part of public officials is necessary for their 
just application. Action on the part of judicial officers is necessary 
in order that the laws may be interpreted and enforced. 

In some European countries it is the practice to enact the laws 
in general terror, leaving the details to be filled by executive 
orders. Such methods are repugnant to the American philosophy 
of 'government because they bestow upon individual officers too 
much discretion, and individual discretion opens the door to 
uncertainty, favoritism, and injustice. Nevertheless, and in spite 
of the government-of-laws tradition, both the national and the 
state political systems in the United States have been moving 
steadily towards a government of men. Laws are being enacted 
in broad language, after the European fashion, leaving all details 
(and sometimes details of supreme consequence) to be supplied 
by the issue of executive orders or by the rulings of administrative 
boards. Hence executive and administrative latitude is widening 
year by year. It must inevitably be so, because the more compli- 
cated a civilization becomes, the more essential it is to broaden 
the range of official discretion. 

Meanwhile the belief of the American people in a government 
of laws has resulted in an outpouring of legislation such as the 
world has never seen before. Faith in the remedial efficacy of 
law is more deeply rooted in the United States than in any other 
country. There are millions who seem to believe that their fellow- 
men can be made rich or righteous, industrious or intelligent, 
productive or patriotic, by the wizardry of statutes and ordi- 
nances. When the average citizen sees anything amiss, his first 
impulse is to suggest that There ought to be a law — By stat- 
ute he hopes to make the idle industrious, the improvident thrifty, 
the drunken sober, and the vicious virtuous. Hence there are 
laws and ordinances relating to almost every detail of American 
life from the length of freight trains to the brevity of bathing 
suits. But the zeal of the American democracy for the making of 
laws has been matched by- a rather indifferent success in enforcing 


7. A gov- 
ernment of 
laws, not of 
men. 


On^ result 
of it. 



758 THE GOVERNMENT OF THE UNITED STATES 


them. The public imagination is slow to sense the fact that when 
a law is enacted the job is only half done, or less than half done. 
The hardest part of it is still ahead. 

8. Judicial In most European countries the lawmaking body is supreme. 

review. word. No court can set aside its actions. In Great 

Britain, for example, the highest court is the high court of parlia- 
ment. There is nothing superior to a legislative enactment. No 
Britisli court can declare a statute unconstitutional when once 
it has been enacted by parliament and has received the royal 
assent. But in the United States the national constitution is 
superior to all lawmaking authority, whether in the nation or the 
states, and the Supreme Court has assumed the function of nulli- 
fying any law which contravenes it. This right of the courts 4o 
examine into the constitutionality of all iaws is an outstanding 
feature of American government. It arises from the fact that both 
the nation and the states have adopted written constitutions which 
contain limitations upon the powers of lawmaking bodies. Obvi- 
ously a written constitution would not be obeyed if there were 
no authority to enforce obedience, and the courts are the logical 
agencies of legal compulsion. Constitutions without courts to 
compel their observance would be mere scraps of paper. Hence 
the doctrine of judicial review has become an essential cornerstone 
of the American political system. 

The objection is frequently raised that this practice of judicial 
review gives the courts too much authority. And if it were true 
that the Supreme Court could set aside national laws at its own 
discretion, this would assuredly constitute a form of judicial 
despotism; but no court ever nullifies a law for the mere reason 
that the judges consider it unwise or unnecessary. Courts do not 
pass upon the wisdom or the expediency of laws. They declare 
a law invalid only when it infringes a constitutional provision 
which the people have themselves set up to restrain their law- 
makers. What the courts do, therefore, is not to thwart the popular 
will, but to make it more effective. By applying the principle of 
judicial review, moreover, a constitution is adapted to the new 
needs of a growing country. It is shorn of its inherent rigidity. 

9. Equ^ity Back in the eighteenth century, when the Constitution of the 
law!^^ United States was framed, there were privileged classes in most 
countries of continental Europe. In France before the Great 
Revolution of 1789, foji, example, the nobility and the clergy had 
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all sorts of special rights and imn>unities. Even in England there 
were certain special privileges which members of the peerage 
enjoyed by law. The founders of the American political system 
took measures to forestall, so far as practicable, any such class 
discrimination in the United States. To the extent that the laws 
can prevent it, no class or creed or section in the United States 
has any special privilege. They are equal before the law. ^ 

It is true, of course, that people cannot be made equal in fact. 

Neither laws nor constitutions can avail to accomplish this. For 
it is the order of nature that human beings shall differ in physical 
strength, intelligence, industry, wealth, and general capacity. No 
ordinance of man, accordingly, can avail to make all citizens equal, 
or "keep them equal, in competence and resources. But a constitu- 
tion can make them ecjually subject to the laws of the land, and 
can place them equally within the jurisdiction of the courts. 

That is what Thomas Jefferson probably had in mind when he 
wrote of equality as ‘Hhe denial of every preeminence but that 
annexed to legal office, and particularly the denial of a preeminence 
by birth.’' Equality, to the American mind, is a juristic concept, 
to be interpreted in connection with the democratic theory of 
equal justice and a square deal before the law. It is the declaration 
of an ideal, not a state of affairs. It is not something that exists, 
but something to be labored for. 

Equality, in recent years, has been to some extent confused Equality 
with security. Economic inequality, as represented by big business gectrity. 
on the one hand and low-paid labor on the other, is being widely 
regarded as a mainspring of economic insecurity. Hence there 
are many who think that the poor can be made rich by the simple 
device of making the rich poor. If that could be done the world 
would have learned the art long ago, for it has tried the experi- 
ment a great many times. Political and legal equality, however, 
cannot exist side by side with a too-great spread in economic 
status. Those who own the earth are likely to rule it. Accordingly 
there is a growing popular conviction that both political and 
economic security for the common man require the placing of 
checks upon the spread of economic inequality. The social security 
legislation of 1935 and the drastic raising of taxes upon the rich 
were in keeping with this idea. 

The dogma of legal equality provides a groundwork for the jury m. Trial by 
system. The great majority of American^ regard the jury as an 
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indispensable bulwark of civil liberty, although most of them 
also appreciate the fact that the system of trial by jury does not 
always operate satisfactorily. They consistently oppose all pro- 
posals to abandon or even restrict it. Rightly so, for the require- 
ment of trial by jury is perhaps the most dependable of all formal 
safeguards against the abuse of governmental power. It gives 
every person the privilege of proving his innocence or establishing 
his civil rights before a group of his fellow citizens drawn by lot 
from among his own neighbors. Thus it makes legal equality 
real. Oppressive laws may be enacted by legislatures, but such 
laws cannot be enforced unless juries are willing to cooperate, 
which is another way of saying that oppressive laws cannot be 
enforced unless the people approve their enforcement. A jury is 
merely a small cross-section of the elec'^orate and reflects the 
popular will with a good deal of fidelity. Hence lawmakers must 
always keep in mind the fact that no statute can be made effective 
if juries believe its provisions to be unreasonable or arbitrary. 
In a word the jury system helps to keep law in tune with public 
opinion. It provides a link between the judicial hierarchy and 
the electorate. 

11. Uni- The people of the United States have committed themselves to 

frage and* principle that adult citizens of both sexes (with certain restric- 
secret tions as to residence and literacy) shall be entitled to an equal vote 
at all elections. This is a relatively recent article in the political 
creed of the American people, but it has come to stay. There is no 
likelihood that the country will ever see a return to property quali- 
fications or to manhood suffrage. Universal suffrage means that 
nearly half the total population is eligible to be enrolled as voters, 
which makes the American electorate the largest sin^e electorate 
in the world. It is so large that only a portion of it understands 
most of the complicated issues which come up for decision at the 
polls. 

The electorate functions through what we call the pressure of 
public opinion and by periodically using the ballot. It is an ac- 
cepted principle in the United States that a voter shall have one 
vote only and that the ballot which he uses shall be a secret one. 
But it is not yet a generally accepted rule that the ballot shall be 
short, simple, and intelligible as well as secret. Accordingly, the 
process of government has been protected against intimidation but 
not against electoral tielplessness. Proportional representation, 
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which made such striking progress in European countries after 
the close of the World War, has as yet gained no considerable foot* 
hold in America. This is partly because political minorities in the 
United States do not urgently feel the need of it as a protection 
against the oppression of majorities. 

In some European countries there is an established church, in 12. Noes- 
other words a religious organization which is officially recognized 
to the exclusion or to the subordination of other religious l^odies. 

In some cases this established religion receives financial assistance 
for its churches or its schools out of the public treasury. In a few 
instances the connection is so close that the higher officials of the 
church are appointed (or their appointments are confirmed) by 
th& national government. All such interlocking of political and 
ecclesiastical organizati<Mi is regarded by most Americans as detri- 
mental to the best interests of church and state alike. Hence a 
complete separation of the two has been maintained in the United 
States since the Revolution. The national constitution forbids any 
establishment of religion by action of Congress, or the passing of 
any law which limits the free exercise of religious belief, or which 
sets up any religious test for the holding of public office. The 
principle of religious toleration is thus embedded in the supreme 
law of the land and may not be infringed by any action of the 
national authorities. Most of the state constitutions contain 
similar provisions as a limitation upon the powers of their legisla- 
tures. Under these provisions no religious body may be given spe- 
cial privileges which are denied to other such bodies, and no public 
funds may be appropriated for sectarian purposes. 

There are two general methods of organizing the government of 13. Local 
local communities. One is to make all such governments uniform emment. 
in plan and to place them under the control of the central author- 
ities. This is the arrangement in the French Republic. All com- 
munes (that is, all villages, towns, and cities with the exception 
of Paris) have been given the same general framework of local 
government and are then held under the rigid supervision of the 
national authorities. Local government in France is organized in 
the form of a pyramid, with the mayors of the communes at the 
base and the President of the Republic at the apex. 

The other method of organizing local government is to require no 
general uniformity, but to let each county, town, or city endow it- 
self with whatever form pf. government it ri^ay see fit. Under this 
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plan of unstandardized local organization every community is 
accorded a large measure of freedom in the administration of its 
own affairs. This concept of local self-determination gained its 
first general acceptance in England and was brought to America 
in colonial days. There it quickly gained a foothold in the Vir- 
ginia county and the New England town, whence it spread through- 
out the entire country. 

The" American philosophy of government still leans strongly to 
this principle. It accepts, in general, the proposition that people 
should be allowed to administer their own local affairs in their 
own way. The presumption is against rigid supervision from above. 
But local self-determination must necessarily be limited by regula- 
tions made in the general interest, for no community lives by itself 
in these days of closened contact. Each^eomes into daily touch 
with other communities whose interests may be adversely affected 
by a misuse of local freedom. Conflagrations and epidemics do not 
stop at town boundaries hence laxity in one municipality may 
visit unmerited penalties upon its neighbors. For that reason each 
community cannot be permitted entire self-decision in the matter 
of protecting itself against fire or disease. Local home rule is a 
worthy ideal and the onus should continue to be upon him who 
advocates a departure from it; but with the interlocking of urban 
communities the obstacles to it are increasing. 

Although political parties are not mentioned at all in American 
constitutions, and are rarely mentioned in the laws, they ramify 
deeply into all the practical aspects of government and profoundly 
influence the citizen^s attitude towards it. Parties have their origin 
in the differences of opinion which necessarily arise concerning po- 
htical questions; but they secure their direction, and most of their 
momentum, from economic issues. If all men had the same worldly 
interests it would be difficult to maintain party organizations as 
we now have them. The desire to secure, or to preserve, economic 
advantages is a strong and continuing impetus to party strength. 

Americans as a whole believe in the two-party system and most 
of them hold to the fiction that the two major parties reflect funda- 
mental differences in the political convictions of the people. This, 
however, the major parties have ceased to do. Both of them are 
now wholly dissociated from their original professions of political 
belief. Today they are mottled composites of opinion based on 
tradition, inheritance, ^•ace, religion, occupation, or locality. The 
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English historian, Macaulay, once declared that the natural divi- 
sion of men is between those who want to hold back and those who 
want to push forward, in other words that all men are by nature 
reactionaries or progressives, conservatives or liberals. This is 
probably true, yet the major political parties have not followed any 
such line of cleavage in the United States. There are reactionaries 
in both of them, and progressives in both. The party label gives no 
clue to the wearer’s point of view. Hence the assumption that party 
government gives the voter a choice between alternatives is by no 
means well-founded in America. In the United States the political 
issues do not create the parties, as in European countries: the 
parties create the issues, or seize upon them as a means of suste- 
nance. The American philosophy of two-party government does not 
square with the facts o^i it. For this reason there are many who 
believe that there should be a realignment of parties, discarding 
the old traditions and establishing a new division based upon the 
national cleavage between conservatives and liberals. Logic would 
dictate such action, no doubt, but it does not have much influence 
in politics. Habit is a stronger determinant of political action, es- 
pecially when it has been continued for several generations. 

The social order which exists today in most countries of the world 15. Eco- ^ 
is known as economic individualism, or the capitalistic system, to vfduSSn!* 
distinguish it from the various forms of collectivist organization, 
including socialism, and communism. Under an individualistic 
social order most of the property in a country belongs to individ- 
uals, or to groups of individuals known as corporations; under 
a collectivist organization of society all wealth belongs to the com- 
munity, — it is not owned by individuals or corporations, but by 
the whole people. Italy, under a Fascist government, retains the 
system of private property and private enterprise, but has placed 
both under a large measure of governmental restraint in the public 
interest. The same is true of the Nazi government in Germany. 

But Russia, under a communist system, has abolished virtually all 
private ownership of property. 

Individualism and private property form the basis of the social its consti- 
and economic organization in the United States. The whole eco- basSf^ 
nomic structure rests upon it, and our political philosophy has 
adjusted itself to this arrangement. The national constitution re- 
, quires that no person shall be deprived of life, liberty, or property 
without due process of law^ This sense of security, this assurance 
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Limitations 
upon it. 


16- Inter- 
national 
isolation. 


that what a man earns and saves shall be his own, not to be arbi- 
trarily taken away from him for the benefit of others less indus- 
trious or thrifty — this guarantee has been the bulwark of the 
American economic system since the beginning. 

But the right of property has never been looked upon in America 
as an inviolable right, a right which a man may use to the detri- 
ment of others. Rights of private ownership are subordinate to the 
public interest. The ownership of property by individuals can be 
justified only if they regard themselves as trustees for the common 
well-being. In earlier days the strong presumption was against any 
interference with private property or business, and the national 
• tradition still tends that way; but during the past few years the 
sanctity of private ownership has been losing a good deal ofdts 
hold on the public allegiance. The government, as the representa- 
tive of the public interest, has been encroaching upon private prop- 
erty and freedom of contract through the broader exercise of its 
taxing and police powers. The United States has been slowly 
swinging away from its extreme attachment to individualism and 
has been placing various erstwhile private enterprises under public 
control, but it has not yet gone nearly so far as the countries of con- 
tinental Europe. Banking and the issue of securities have been 
brought under rigid governmental supervision; the same is true of 
the railroads, the public utilities, and the insurance companies. 
By the congressional legislation of the past few years the attempt 
has been made to establish a degree of control over the operations 
of agriculture and industry far exceeding anything heretofore 
known in the United States. These attempts bear witness to the 
gradual weakening of the old economic philosophy. 

Finally, it is a principle of the American faith that the nation 
should keep from becoming entangled in the vicissitudes of Euro- 
pean diplomacy by avoiding alliances or even international under- 
standings of any sort. To such a depth is this tradition rooted that 
the United States, during the World War, officially insisted on 
being known as an associated power rather than as one of 
the Allied Powers. Fundamentally it was the strength of this 
aversion to international entanglements that kept the country 
from adhering to the covenant of the League of Nations and to 
the protocol of the World Court. America will not be drawn 
into European quarrels, and by the same token will not permit 
European aggression m any part of the New World. The Monroe 
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Doctrine is not a rule of international law, but it is one of the chief 
pillars in the temple of American political conviction. On this 
sixteenth article of his faith the average American is not open to 
argument. He is a fundamentalist when it comes to American 
entanglements abroad or foreign intervention over here. 

Every government rests on the faith of its people. The foregoing 
outline of a political creed does not exhaust the category of prin- ^ 
ciples in which the American citi23enship believes. There are others 
which will readily suggest themselves to anyone who gives the 
matter a little thought. As a philosophy of government in the 
twentieth century it leaves a good deal to be desired; on the other 
hand it will stand comparison with that of any other country. 

Measured by the results of its application to the rulership of 
more than a hundred aijd twenty million people it is by no means 
to be ranked as a Cinderella among confessions of political faith. 

Yet no nation should commit the folly of regarding any principle of 
government as rigid and unchangeable for all time. Principles, 
like methods, should be modified as circumstances require. Theo- 
ries should be drawn into articulation with the facts. For govern- 
ment is a going concern, maintained for the benefit of the gov- 
erned, and not as an end in itself. 

Equal and exact justice to all men, of whatever state or per- A final quo- 
suasion, religious or political; peace, commerce and honest friend- fuii 
ship with all nations,— entangling alliances with none; the support wisdom, 
of the state governments in all their rights, as the most competent 
administrations for our domestic concerns, and the surest bulwarks 
against anti-republican tendencies; the preservation of the general 
government in its whole constitutional vigor, as the sheet anchor of 
our peace at home and safety abroad; . . . freedom of religion; 
freedom of the press; freedom of person under the protection of the 
habeas corpus; and trial by juries impartially selected, these 
principles form the bright constellation which has gone before us 
and guided our steps. These clarion words of Thomas Jefferson, 
as uttered in his first inaugural, embody a nugget of prophetic 
sagacity which Americans in all generations would do well to 
treasure. 
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CONSTITUTION OF THE UNITED STATES 

• 

We the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for the common defense, 
promote the general welfare, and secure the blessings of liberty to ourselves and 
our posterity, do ordain and establish this Constitution for the United States of 
America. 


ARTICLE I 

Section 1. All legislative powers herein granted shall be vested in a Con- 
gress of the United States, which shall consist of a Senate and House of Rep- 
resentatives. 

Section 2. 1. The House of Representatives shall be composed of members 
chosen every second year by the people of the several States, and the electors 
in each State shall have the qualifications requisite for electors of the most 
numerous branch of the State legislature. 

2. No person shall be a representative who shall not have attained to the age 
of twenty-five years, and been seven years a citizen of the United States, and 
who shall not, when elected, be an inhabitant of that State in which he shall 
be chosen. 

3. Representatives and direct taxes ^ shall be apportioned among the several 
States which may be included within this Union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three fifths of all other persons. ^ The actual enumeration 
shall be made within three years after the first meeting of the Congress of the 
United States, and within every subsequent term of ten years, in such manner 
as they shall by law direct. The number of representatives shall not exceec^ 
one for every thirty thousand, but each State shall have at least one representa- 
tive j and until such enumeration shall be made, the State of New Hampshire 
shall be entitled to choose three, Massachusetts eight, Rhode Island and 
Providence Plantations one, Connecticut five, New York six, New Jersey four, 
Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina 
five, South Carolina five, and Georgia three. 

4. When vacancies happen in the representation from any State, the ex- 
ecutive authority thereof shall issue writs of election to fill such vacancies. 

5. The House of Representatives shall choose their speaker and other 
officers; and shall have the sole power of impeachment. 

^ See the sixteenth amendment, below, p. 779. 

2 Partly superseded by the fo^j^^th amendment, p. 778. 
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Section 3. 1. The Senate of the United States shall be composed of two 
senators from each State , cho sen by the legislature thereof, for six years; and 
each senator shall have one vote.^ 

2. Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into three classes. The 
seats of the senators of the first class shall be vacated at the expiration of the 
second year, of the second class at the expiration of the fourth year, and of 

' the third class at the expiration of the sixth year, so that one third may be 
choserf every second year; and if vacancies happen by resignation, or otherwise, 
during the recess of the legislature of any State, the executive thereof may 
make temporary appointments until the next meeting of the legislature, which 
shall then fill such vacancies. ^ 

3. No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who 
shall not, when elected, be an inhabitant of that State for which he shall he 
chosen. 

4. The Vice President of the United States sha^l he President of the Senate, 
but shall have no vote, unless they be equally divided. 

5. The Senate shall choose their other officers, and also a president pro 
tempore, in the absence of the Vice President, or when he shall exercise the 
office of President of the United States. 

6. The Senate shall have the sole power to try all impeachments. When 
-'-sitting for that purpose, they shall be on oath or affirmation. When the Presi- 
dent of the United States is tried, the chief justice shall preside: and no person 
shall be convicted without the concurrence of two thirds of the members 
present. 

7. Judgment in cases of impeachment shall not extend further than to re- 
moval from office, and disqualification to hold and enjoy any office of honor, 
trust or profit under the United States: but the party convicted shall never- 
theless be liable and subject to indictment, trial, judgment and punishment, 
according to law. 

Section 4. 1. The times, places, and manner of holding elections for sen- 
ators and representatives, shall be prescribed in each State by the legislature 
thereof; but the Congress may at any time by law make or alter such regula- 
tions, except as to the places of choosing senators. 

2. The Congress shall assemble at least once in every year, and such meeting 
shall be on the first Monday in December, unless they shall by law appoint a 
different day. 

Section 5. 1. Each House shall be the judge of the elections, returns and 
qualifications of its own members, and a majority of each shall constitute a 
quorum to do business; but a smaller number may adjourn from day to day, 
and may be authorized to compel the attendance of absent members, in such 
manner, and xmder such penalties as each House may provide. 

2. Each House may determine the rules of its proceedings, punish its mem- 
bers for disorderly behavior, and, with the concurrence of two thirds, expel a 
member. \ 

1 See the seventeenth amendment, below, p. 779. 

2 Ibid, 
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3. Each House shall keep a journal of its proceedings, and from time to 
time publish the same, excepting such parts as may in their judgment require 
secrecy; and the yeas and nays of the members of either House on any question 
shall, at the desire of one fifth of those present, be entered on the journal 

4. Neither House, during the session of Congress, shall, without the consent 
of the other, adjourn for more than three days, nor to any other place than 
that in which the two Houses shall be sitting. 

Section 6 . 1. The senators and representatives shall receive a compensa- 
tion for their services, to be ascertained by law, and paid out of the Treasury 
of the United States. They shall in all cases, except treason, felony and 
breach of the peace, be privileged from arrest during their attendance at the 
session of their respective Houses, and in going to and returning from the 
same; and for any speech or debate in either House, they shall not be questioned 
in any other place. 

2. No senator or representative shall, during the time for which he was 
elected, be appointed to any civil office under the %,uthority of the United 
States, which shall have bed?! created, or the emoluments whereof shall have 
been increased during such time; and no person holding any office under the 
United States shall be a member of either House during his continuance in office. 

Section 7. 1. All bills for raising revenue shall originate in the House of 
Representatives; but the Senate may propose or concur with amendments 
as on other bills. ' ‘ ^ 

2. Every bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a law, be presented to the President of the 
United States; if he approve he shall sign it, but if not he shall return it, with 
his objections to that House in which it shall have originated, who shall enter 
the objections at large on their journal, and proceed to reconsider it. If after 
such reconsideration two thirds of that House shall agree to pass the bill, it 
shall be sent, together with the objections, to the other House, by which it 
shall likewise be reconsidered, and if approved by two thirds of that House, 
it shall become a law. But in all such cases the votes of both Houses shall be 
determined by yeas and nays, and the names of the persons voting for and 
against the bill shall be entered on the journal of each House respectively. 

If any bill shall not be returned by the President within ten days (Sundays 
excepted) after it shall have been presented to him, the same shall be a law, 
in like manner as if he had signed it, unless the Congress by their adjournment 
prevent its return, in which case it shall not be a law. 

3. Every order, resolution, or vote to which the concurrence of the Senate 
and House of Representatives may be necessary (except on a question of 
adjournment) shall be presented to the President of the United States; and 
before the same shall take effect, shall be approved by him, or being disap- 
proved by him, shall be repassed by two thirds of the Senate and House of 
Representatives, according to the rules and limitations prescribed in the case 
of a bin. 

Section 8 . 1. The Congress shall have power to lay and coUect taxes, 
duties, imposts and excises, to pay the debts and provide for the common 
defense and general welfare of the United States; but all duties, imposts and 
excises shall be uniform throu^^Mt the United Stages; 
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2. To borrow money on the credit of the United States; 

3. To regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes; 

4. To establish an uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States; 

5. To coin money, regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures; 

6. To provide for the punishment of counterfeiting the securities and cur- 
rent coin of the United States; 

7. To establish post offices and post roads; 

8. To promote the progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive right to their respective 
writings and discoveries; 

9. To constitute tribunals inferior to the Supreme Court; 

10. To define and punish piracies and felonies committed on the high seas, 
and offenses against the'law of nations; 

11. To declare war, grant letters of marque ^nd reprisal, and make rules 
concerning captures on land and water; 

12. To raise and support armies, but no appropriation of money to that 
use shall be for a longer term than two years; 

13. To provide and maintain a navy; 

14. To make rules for the government and regulation of the land and naval 
forces; 

15. To provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections and repel invasions; 

16. To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United 
States, reserving to the States respectively the appointment of the officers, 
and the authority of training the militia according to the discipline prescribed 
by Congress; 

17. To exercise exclusive legislation in all cases whatsoever, over such 
district (not exceeding ten miles square) as may, by cession of particular 
States, and the acceptance of Congress, become the seat of the government 
of the United States, and to exercise like authority over all places purchased 
by the consent of the legislature of the State in which the same shall be, for 
the erection of forts, magazines, arsenals, dockyards, and other needful build- 
ings; and 

18- To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this Constitu- 
tion in the government of the United States, or in any department or officer 
thereof. 

Section 9. 1. The migration or importation of such persons as any of the 
States now existing shall think proper to admit, shall not be prohibited by the 
Congress prior to the year one thousand* efjbt hundred and eight, but a tax 
or duty may be imposed on such importation, not exceeding ten dollars for 
each person, 

2. The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellioivor invasion the safety may require it. 
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3. No bill of attainder or ex post facto law shall be passed. 

4. No capitation, or other direct, tax shall be laid, unless in proportion to 
the census or enumeration hereinbefore directed to be taken. ^ 

5. No tax or duty shall be laid on articles exported from any State. ^ 

6. No preference shall be given by any regulation of commerce or revenue 
to the ports of one State over those of another: nor shall vessels bound to, or 
from, one State be obliged to enter, clear, or pay duties in another. 

7. No money shall be drawn from the treasury, but in consequence of ap- 
propriations made by law; and a regular statement and account of the receipts 
and expenditures of ail public money shall be published from time to time. 

8. No title of nobility shall be granted by the United States: and no person 
holding any office of profit or trust under them, shall, without the consent of 
the Congress, accept of any present, emolument, office, or title, of any kind 
whatever, from any ’king, prince, or foreign State. 

Section 10. 1, No State shall enter into any treaty, alliance, or confedera- 
tion;" grant letters of marque and reprisal; coin moitey; emit bills of credit; 
make anything but gold and^ silver coin a tender in payment of debts; pass 
any bill of attainder, ex post facto law, or law impairing the obligation of con- 
tracts, or grant any title of nobility. 

2. No. State shall, without the consent of the Congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws: and the net produce of all duties and imposts 
laid by any State on imports or exports, shall be for the use of the treasury 
of the United States; and ail such laws shall be subject to the revision and 
control of the Congress. 

3. No State shall, without the consent of Congress, lay any, duty of tonnage, 
keep troops, or ships of war in time of peace, enter into any agreement or 
compact with another State, or with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger as will not admit of delay. 

ARTICLE II 

Section 1. 1. The executive power shall be vested in a President of the 
United States of America. He shall hold his office during the term of four 
years, and, together with the Vice President, chosen for the same term, be 
elected, as follows: 

2. Each State shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of senators and rep- 
resentatives to which the State may be entitled in the Congress: but no sen- 
ator or representative, or person holding an office of trust or profit under the 
United States, shall be appointed an elector. 

® The electors shall meet in their respective States, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same 
State with themselves. And they shall make a list of all the persons voted 
for, and of the number of votes for each; which list they shall sign and certify, 
and transmit sealed to the seat of the government of the United States, directed 

1 See the sixteenth amendment, below, p. 779. 

2 The following paragraph wa^^j^^rce only from 17^ to 1803. 
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to the president of the Senate. The president of the Senate shall, in the pres- 
ence of the Senate and House of Representatives, open all the certificates, 
and the votes shall then be counted. The person having the greatest number 
of votes shall be the President, if such number be a majority of the whole 
number of electors appointed; and if there be more than one who have such 
majority, and have an equal number of votes, then the House of Representa- 
tives shall immediately choose by ballot one of them for President; and if no 
person have a majority, then from the highest on the list the said House 
shall fti like manner choose the President. But in choosing the President, 
the votes shall be taken by States, the representation from each State having 
one vote; a quorum for this purpose shall consist of a member or members 
from two thirds of the States, and a majority of all the States shall be necessary 
to a choice. In every case, after the choice of the President, the person having 
the greatest number of votes of the electors shall be the Vice President. But 
if there should remain two or more who have equal votes, the Senate shall 
choose from them by ba?lot the Vice President.^ 

3. The Congress may determine the time of ciTioosing the electors, and the 
day on which they shall give their votes; which day shall be the same through- 
out the United States. 

4. No person except a natural born citizeri, or a citizen of the United States, 
at the time of the adoption of this Constitution, shall be eligible to the office 
of President; neither shall any person be eligible to that office who shall not 
have attained to the age of thirty-five years, and been fourteen years a resident 
within the United States. 

5. In case of the removal of the President from office, or of his death, resig- 
nation, or inability to discharge the powers and duties of the said office, the 
same shall devolve on the Vice President, and the Congress may by law provide 
for the case of removal, death, resignation, or inability, both of the President 
and Vice President, declaring what officer shall then act as President, and 
such officer shall act accordingly, until the disability be removed, or a President 
shall be elected. 

6. The President shall, at stated times, receive for his services a compensa- 
tion, which shall neither be increased nor diminished during the period for 
which he shall have been elected, and he shall not receive within that period 
any other emolument from the United States, or any of them. 

7. Before he enter on the execution of his office, he shall take the following 
oath or affirmation: — *‘I do solemnly swear (or affirm) that I will faithfully 
execute the office of President of the United States, and will to the best of 
my ability, preserve, protect and defend the Constitution of the United 
States.” 

Section 2. 1. The President shall be commander in chief of the army and 
navy of the United States, and of the militia of the several States, when 
called into the actual service of the United States; he may require the opinion, 
in writing, of the principal officer in each of the executive departments, upon 
any subject relating to the duties of their respective offices, and he shall have 
power to grant reprieves and pardons for offenses against the United States, 
except in cases of impeachment. 

1 Superseded by the tweKth amendment, 777. 
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2. He shall have power, by and with the advice and consent of the Senate, 

to make treaties, provided two thirds of the senators present concur; and he 
shall nominate, and by and with the advice and consen^ of the Senate, shall 
appoint ambassadors, other pubIic*mmliler^aind'*C'^ judges bflEhe Supreme 
Court, and all other officers of the United States, whose appointments are 
not herein otherwise provided for, and which shall be established by law: 
but the Congress may by law vest' the appointment of^ such inferior officers, 
as they* think proper, in the President alone, in the courts of law, or in the 
heads of departments.,,^^ • 

3. The President shall have power to fill up all vacancies thaf may happen 
during the recess of the Senate, by granting commissions which shall expire 
at the end of their next session. 

Section 3. He shall from time to time give to the Congress information 
of the state of the Union, and recommend to their consideration such measures 
as he shall judge necessary and expedient; he may, on extraordinary occasions, 
con\'ene both Houses, or either of them, and in case ^f disagreement between 
them with respect to the tin?© of adjournment, he may adjourn them to such 
time as he shall think proper; he shall receive ambassadors and other public 
ministers; he shall take care that the laws be faithfully executed, and shall 
commission all the officers of the United States. 

Section 4. The President, Vice President, and all civil officers of the 
United States, shall be removed from office on impeachment for, and conviction 
of, treason, bribery, or other high crimes and misdemeanors. 

ARTICLE III 

Section 1. The judicial power of the United States shall’ be vested in one 
Supreme Court, and in such inferior courts as the Congress may from time 
to time ordain and establish. The judges, both of the Supreme and inferior 
courts, shall hold their offices during good behavior, and shall, at stated times, 
receive for their services, a compensation, which shall not be diminished 
during their continuance in office. 

Section 2. 1. The judicial power shall extend to all cases, in law and 
equity, arising under this Constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority; — to all cases 
affecting ambassadors, other public ministers and consuls; — to all cases of 
admiralty and maritime jurisdiction; — to controversies to which the United 
States shall be a party; — to controversies between two or more States; — 
between a State and citizer/sCf Mother State; ^ — ^between citizens of different 
States; — between citizens of the same State claiming lands under grants of 
different States, and between a State, or the citizens thereof, and foreign 
States, citizens or subjects. 

2. In all 'cases affecting ambassadors, other public ministers and consuls, 
and those in which a State shall be party, the Supreme Court shall have 
Coriginal jurisdictio^; In all the other cases before mentioned, the Supreme 
Court shall have appellate jurisdiction, both as to law and to fact, with such 
exceptions, and under such regulations as the Congress shall make. 


1 See the eleventh amendment,^ 
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3. The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the State where the said crimes shall have been 
committed; but when not committed within any State, the trial shall be at 
such place or places as the Congress may by law have directed. 

Section 3. 1. Treason against the United States, shall consist only in 
levying war against them, or in adhering to their enemies, giving them aid 
and comfort. No person shall be convicted of treason unless on the testimony 
of two witnesses to the same overt act, or on confession in open court. 

2. The Congress shall have power to declare the punishment of treason, but 
no attainder 'of treason shall work corruption of blood, or forfeiture except 
during the life of the person attainted. 

ARTICLE IV 

Section 1. Full faith and credit shall be given in each State to the public 
acts, records, and jitdiciiil proceedings of every other State. And the Congress 
may by general laws prescribe the manner in which such acts, records" and 
proceedings shall be proved, and the effect thereof. 

Section 2. 1. The citizens of each State shall be entitled to all privileges 
and immunities of citizens in the several States. 

2. A person charged in any State with treason, felony, or other crime, who 
shall flee from justice, and be found in another State, shall on demand of the 
executive authority of the State from which he fled, be delivered up to be 
removed to the State having jurisdiction of the crime. 

3. No person held to service or labor in one State, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered up on claim 
of the party to whom such service or labor may be due. 

Section 3. 1. New States may be admitted by the Congress into this 
Union; but no new State shall be formed or erected within the jurisdiction 
of any other State; nor any State be formed by the junction of two or more 
States, without the consent of the legislatures of the States concerned as well 
as of the Congress. 

2. The Congress shall have power to dispose of and make all needful rules 
and regulations respecting the territory or other property belonging to the 
United States; and nothing in this Constitution shall be so construed as to 
prejudice any claims of the United States, or of any particular State. 

Section 4. The United States shall guarantee to every State in this Union 
a republican form of government, and shall protect each of them against 
invasion; and on application of the legislature, or of the executive (when the 
legislature cannot be convened) against domestic violence. 

ARTICLE V 

The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose amendments to this Constitution, or, on the application of the 
legislatures of two thirds ‘of the several States, shall call a convention for 
proposing amendments which, in either case, shall be valid to all intents and 
purposes, part of tl^s Constitution ratified by the legislatures of 
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three fourths of the several States, or by conventions in three fourths thereof, 
as the one or the other mode of ratification may be proposed by the Congress; 
Provided that no amendment which may be made prior to the year one thou- 
sand eight hundred and eight shall in any manner affect the first and fourth 
clauses in the ninth section of the first article; and that no State, without its 
consent, shall be deprived of its equal suffrage in the Senate. 

ARTICLE VI 

« 

Section 1. All debts contracted and engagements entered into, before the 
adoption of this Constitution, shall be as valid against the United States under 
this Constitution, as under the Confederation. 

Section 2. This Constitution, and the laws of the United States which shall 
be made in pursuance thereof; and all treaties made, or which shall be made, un- 
der the authority of the United States, shall be the supreme law of the land; 
and the Judges in every State shall be bound thereby, anyiihing in the Constitu- 
tion or laws of any State to i^ie contrary notwithstanding. 

Section 3. The senators and representatives before mentioned, and the mem- 
bers of the several State legislatures, and all executive and judicial officers, both 
of the United States and of the several States, shall be bound by oath or affir- 
mation to support this Constitution; but no religious test shall ever be re- 
quired as a qualification to any office or public trust under the United States, 

, ARTICLE VII 

The ratification of the conventions of nine States shall be sufficient for the 
establishment of this Constitution between the States so ratifying the same. 

Done in Convention by the unanimous consent of the States present the 
seventeenth day of September in the year of our Lord one thousand seven 
hundred and eighty-seven, and of the independence of the United States 
of America the twelfth. In witness whereof w^ have hereunto subscribed 
our names. 

Go: Washington — 

Presidt. and Deputy from Virginia 


Articles in addition to, and amendment of, the Constitution of the United 
States of America, proposed by Congress, and ratified by the legislatures 
of the several States pursuant to the fifth article of the original Constitution. 

ARTICLE II 

Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, and to petition the 
government for a redress of grievances. 

1 The first ten amendments adf>pted in 1791. 
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AETICLE II 

A well regulated militia, being necessary to the security of a free State, the 
right of the people to keep and bear arms, shall not be infringed. 

ARTICLE III 

No soldier shall, in time of peace be quartered in any house, without the 
consent of the owner, nor in time of war, but in a manner to be prescribed by 
law. ^ 


ARTICLE IV 

The right of the people to be secure in their persons, houses, papers, and 
effects, against imreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly de-scribing the place to be searched, and the persons or 
things to be seized. r- 


ARTICLE V 

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising 
in the land or naval forces, or in the militia, when in actual service in time of 
war or public danger; nor shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use 
without just compensation. 


ARTICLE VI 

In all cruninal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusa- 
tion; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the assistance of 
counsel for his defense. 


ARTICLE VII 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a 
jury shall be otherwise reexamined in any court of the United States, than 
according to the rules of the common law. 

ARTICLE VIII 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual pimishment^inflicted. 
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ARTICLE IX 

The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people. 

ARTICLE X 

The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the 
people. 


ARTICLE XII 

The judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the 
United States by citizens of another State, or by citizens or subjects of any 
foreign State. 


ARTICLE XII 2 

The electors shall meet in their respective States, and vote by ballot for 
President and Vice President, one of whom, at least, shall not be an inhabitant 
of the same State with themselves; they shall name in their ballots the person 
voted for as President, and in distinct ballots, the person voted for as Vice 
President, and they shall make distinct lists of all persons voted for as Presi- 
dent and of all persons voted for as Vice President, and of the number of 
votes for each, which lists they shall sign and certify, and transmit sealed to 
the seat of the government of the United States, directed to the President of 
the Senate; — The President of the Senate shall, in the presence of the Senate 
and House of Representatives, open all the certificates and the votes shall 
then be counted; — The person having the greatest number of votes for Presi- 
dent, shall be the President, if such number be a majority of the whole num- 
ber of electors appointed; and if no person have such m^ority, then from the 
persons having the highest numbers not exceeding three on the list of those 
voted for as President, the House of Representatives shall choose immediately, 
by ballot, the President. But in choosing the President, the votes shall be 
taken by States, the representation from each State having one vote; a quorum 
for this purpose shall consist of a member or members from two thirds of 
the States, and a majority of all the States shall be necessary to a choice. 
And if the House of Representatives shall not choose a President whenever 
the right of choice shall devolve upon them, before the fourth day of March 
next following, then the Vice President shall act as President, as in the case 
of the death or other constitutional disability of the President. The person 
having the greatest number of votes as Vice President shall be the Vice Presi- 
dent, if such number be a majority of the whole number of electors appointed, 
and if no person have a majority, then from the t^o highest numbers on the 
list, the Senate shall choose the Vice President; a quorum for the purpose 
shall consist of two thirds of the whole number of Sg^ators, and a majority 
of the whole number shall be necessary to a choice. But no person constitu- 

1 Adopted in 1798. 

2 Adopted in 1804. 
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tionally ineligible to the office of President shall be eligible to that of Vice 
President of the United States. 

ARTICLE XIII 1 

Section 1. ’Neither slavery nor involuntary servitude, except as punish- 
ment for crime whereof the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropriate 
legislation. ^ 

ARTICLE XIV 2 

Section 1. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of lire, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the'^ squal protection of the laws. 

Section 2. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and Vice President of the United 
States, representatives in Congress, the executive and judicial officers of a 
State, or the members of the legislature thereof, is denied to any of the male 
inhabitants of such State, being twenty-one years of age, and citizens of the 
United States, or in any way abridged, except for participation in rebellion, 
or other crime, the basis of representation therein shall be reduced in the 
proportion which the number of such male citizens shall bear to the whole 
number of male citizens twenty-one years of age in such State. 

Section 3. No person shall be a senator or representative in Congress, or 
elector of President and Vice President, or hold any office, civil or military, 
imder the United States, or under any State, who, having previously taken an 
oath, as a member of Congress, or as an officer of the United States, or as a 
member of any State legislature, or as an executive or judicial officer of any 
State, to support the Constitution of the United States, shall have engaged in 
insurrection or rebellion against the same, or given aid or comfort to the 
enemies thereof. But Congress may by a vote of two thirds of each House, 
remove such disability. 

Section 4. The validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties for serv- 
ices in suppressing insurrection or rebellion, shall not be questioned. But 
neither the United States nor any State shall assume or pay any debt or obli- 
gation incurred in aid of insurrection or rebellion against the United States, 
or any claim for the loss or emancipation of any slave; but all such debts, ob- 
ligations and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate leg- 
islation, the provisions of this article. 

^ Adopted in 1865. 

2 Adopted in 1868. 
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ARTICLE XVI 

Section 1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude. 

Section 2. The Congress shall have power to enforce this article by ap- 
propriate legislation. 

ARTICLE XVI 2 

It 

The Congress shall have power to lay and collect taxes omancomes, from 
whatever source derived, without apportionment among the several States, 
and without regard to any census or enumeration. 

ARTICLE XVII 3 

The Senate of the United States shall be composed of two senators from 
each State, elected by the people thereof, for six years; and each senator shall 
have one vote. The elector»iin each State shall have the qualifications requisite 
for electors of the most numerous branch of the State legislature. 

When vacancies happen in the representation of any State in the Senate, 
the executive authority of such State shall issue writs of election to fill such 
vacancies: Provided j That the legislature of any State may empower the 
executive thereof to make temporary appointments until the people fill the 
vacancies by election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term 
of any senator chosen before it becomes valid as part of the Constitution. 

ARTICLE XVIII 4 

Section 1. After one year from the ratification of this article, the manu- 
facture, sale, or transportation of intoxicating liquors within, the importation 
thereof into, or the exportation thereof from, the United States and all terri- 
tory subject to the jurisdiction thereof, for beverage purposes, is hereby 
prohibited. 

Section 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

Section 3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of the several States, 
as provided in the Constitution, within seven years from the date of submission 
thereof to the States by the Congress. 

ARTICLE XIX s 

Section 1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States, or by any State, on account of sex, 

1 Adopted in 1870. 

2 Passed July, 1909; proclaimed February 25, 1913i 

3 Passed May, 1912, in lieu of paragraph one, Section 3, Article I, of the constitu- 
tion and so much of paragraph two of the same section as relates to the filling of 
vacancies; proclaimed May 31, 1913. 

4 Proclaimed January 29, 1918. Repealed by the twenty-first amendment. 

s Proclaimed August 26, 1920. * 
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Section 2. Congress shall have power, by appropriate legislation, to enforce 
the provisions of this article. 


ARTICLE XXI 

^ Section 1. The terms of the President and Vice President shall end at noon 
on the 20th day of January, and the terms of senators and representatives 
at noon on the 3d day of January, of the years in which such terms would 
have eroded if this article had not been ratified; and the terms of their successors 
shall then beg^n. 

Section 2. The Congress shall assemble at least once in every year, and 
such meeting shall begin at noon on the 3d day of January, unless they shall 
by law appoint a different day. 

Section 3. If at the time fixed for the beginning of the term of the Presi- 
dent, the President-elect shall have died, the Vice President-elect shall be- 
come President. If a Prj^sident shall not have been chosen before the time 
fixed for the beginning of his term, or if the Pre§jdent-elect shall have failed 
to qualify, then the Vice President-elect shall act as President until a President 
shall have qualified, and the Congress may by law provide for the case wherein 
neither a President-elect nor a Vice President-elect shall have qualified, declar- 
ing who shall then act as President, or the manner in which one who is to 
act shall be selected, and such person shall act accordingly until a President 
or Vice President shall have qualified. 

Section 4. The Congress may by law provide for the case of the death of 
any of the persons from whom the House of Representatives may choose a 
President whenever the right of choice shall have devolved upon them, and 
for the case of the death of any of the persons from whom the Senate may 
choose a Vice President whenever the right of choice shall have devolved 
upon them. 

Section 5. Sections 1 and 2 shall take effect on the 15th day of October 
following the ratification of this article. ' 

Section 6 . This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of 
the several States within seven years from the date of its submission. 

ARTICLE XXI 2 

Section 1. The eighteenth article of amendment to the Constitution of 
the United States is hereby repealed. 

Section 2. The transportation or importation into any state, territory, 
or possession of the United States for delivery or use therein of intoxicating 
liquors, in violation of the laws thereof, is hereby prohibited. 

Section 3. This article shall be inoperative unless it shall have been ratified 
' as an amendment to the Constitution by conventions in the several states, 
as provided in the Constitution, within seven years from the date of the 
submission hereof to the States by the Congress. 

1 Proclaimed October 15, 1933. 

2 Proclaimed December 6, 1933. 
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86- 87; suffrage under, 107-108; 
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Constitutions, state, original, 32-33, 
562; flexible and rigid, 74-76; 
rights and duties of citizens under, 
102-103; limitations of powers on, 
550-553; framing, ratification and 
amending of later, 562-572; general 
nature and expansion of, 566-567; 
contents of, 568; interpretation of, 
569; supremacy of, 569. 
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Cotton, J. P. (editor), The Constitu- 
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